This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAW  SCHOOL 
LIBRARY 


MARIimE   LEGISLATION 


PRINTED    BY 

srorrisvooDE  and  co^  new-stbekt  squarx 

LONDON 


^'^^^    ^^ 


-v"^ 


PAPEES 

ON 


MARITIME    LEGISLATION 


WITH   A   TRANSLATION    OP 


THE     GERMAN    MERCANTILE    LAWS 


RELATING  TO  MARITIME  COMMERCE 


BY 


ERNEST  EMIL  WENDT,  D.C.L. 


TmBD    EDITION 


LONDON 
LONGMANS,    GEEEN,    AND    CO. 

AND  NEW  YORK  :  16  EAST  16"  STREET 
1888 


'3 


GS^.See.-^j^^/f^ 


PEEFA.CE 

TO 

THE    THIRD    EDITION. 


It  is  now  seventeen  years  since  the  Second  Edition  of 
*  Papers  on  Maritime  Legislation'  was  published,  and 
in  that  time  the  subjects  dealt  with  by  me  have  been 
much  discussed  both  in  this  country  and  in  others.  I 
have  been  asked  to  record  these  discussions — in  many 
of  which  I  have  taken  part — and  their  results  in  a 
permanent  form,  and  I  have  endeavoured  to  carry  this 
out  in  the  present  Third  Edition  of  my  papers. 

In  particular  I  have  to  the  best  of  my  power  de- 
scribed the  history  of  the  General  Average  movement 
which  preceded  and  has  followed  the  issue  of  the  York 
and  Antwerp  Eules,  and  of  the  struggle  still  pending 
with  regard  to  the  *  negligence '  and  other  clauses  of  the 
Bill  of  Lading. 

And,  if  I  have  ventured  to  express  freely  my  own 
opinion  in  these  pages,  my  excuse  must  be  that  they  are 
at  all  events  the  result  of  many  years'  experience,  as  I 
have  now  been  nearly  thirty  years  the  representative  in 
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this  country  of  the  more  important  maritime  underwriters 
in  all  parts  of  the  world,  and  have  been  personally  con- 
versant with  the  subjects  treated  for  more  than  half  a 
century. 

With  reference  to  the  Appendix,  I  may  remark  that 
not  only  the  translation  of  the  German  General  Mercan- 
tile Law  has  been  again  very  carefully  revised,  but  that  a 
translation  of  such  laws  as  by  the  creation  of  the  German 
Empire  were  in  addition  to  the  General  Law  required 
have  been  added. 

It  now  remains  only  for  me  to  express  publicly  to 
those  who  have  so  kindly  assisted  me  in  the  preparation 
of  one  or  the  other  of  these  three  Editions  my  sincere 
gratitude,  and  these  are : — Sir  Travers  Twiss,  D.C.L.,  Q.C. 
(the  last  Advocate-General),  Dr.  Friedr.  Sieveking  (Presi- 
dent of  the  Hanseatic  Court  of  Appeal  at  Hamburg), 
Dr.  Charles  Stubbs,  Mr.  Fred.  Stokes  (the  last  Admi- 
ralty Proctor),  and  my  present  partner,  Mr.  Wm.  Arnold. 


4  &  6  Throomorton  Avenue: 
July  1888. 


PBEFACE 


TO 


THE     FIRST    EDITION. 


The  time  for  the  reconsideration  of  the  most  important 
parts  of  our  Maritime  Enactments  seems  now  so  near  at 
hand,  that  I  have  deemed  it  advisable  to  reproduce  in 
the  following  pages  some  materials  which  will,  I  trust, 
be  found  useful  by  those  who  may  be  called  upon  to 
assist  in  the  deliberations  on  the  questions  at  issue. 


15  Fenchurch  Buildings,  London  : 
November  1867. 


PEEFACE 

TO 

THE     SECOND    EDITION. 


The  necessity  having  arisen  for  the  issue  of  a  new 
edition  of  this  volume,  it  appears  to  me  to  be  my  duty 
not  only  to  express  in  this  Preface  my  grateful  acknow- 
ledgment of  the  favour  with  which  the  first  edition  has 
been  received,  but  likewise  to  add,  with  respect  to  the 
subject-matter  therein  treated,  a  few  remarks  necessi- 
tated either  by  actual  or  attempted  subsequent  legis- 
lation. 

But  before  I  do  so,  I  may  be  permitted  for  a  moment 
to  refer  to  certain  critical  observations  which  came  to 
my  notice  soon  after  the  publication  of  the  first  edition, 
and  which  characterised  my  work  as  an  exposition  of 
German  views.  I  am,  however,  although  a  native  of 
Germany,  a  British  subject,  and  have  been  a  resident  in 
this  country  for  more  than  twenty  years,  during  which 
not  only  a  close  observance  of  everything  relating  to 
maritime  commerce,  but  a  careful  study  of  our  laws 
and  customs,  has  been  my  constant  duty. 

So  that,  although  the  introduction  of  steam  power 
and  telegraphic  communication  has  more  than  previously 
cemented  aU  the  nations  of  the  world  into  one  and  the 
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same  great  Trading  Community^  and  therefore  in  the  im- 
provement of  our  laws  not  only  British  subjects,  but  the 
citizens  of  all  other  nations  have  a  very  material  interest, 
my  observations  on  them  were  never  intended  to  be 
merely  foreign  views,  which,  if  disagreeable  to  a  very 
influential  body  of  men,  could  readily  be  shelved,  but  the 
suggestions  of  a  British  subject,  who  has  been  for  more 
than  thirty  years  practically  engaged  in  the  consideration 
of  matters  of  International  and  General  Maritime  Law,  to 
an  extent  which  falls  to  the  lot  of  only  few.  This  will 
readily  be  believed  by  those  who  are  aware  that  I  have 
been  for  years,  and  am  now,  honoured  wnth  the  powers  of 
attorney  of  more  than  Two  hundred  Marine  Insurance 
Companies  and  Associations  in  different  States  of  Europe 
and  America,  for  the  purpose  of  protecting  their  in- 
terests in  cases  of  shipwreck  within  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  of  conducting  their 
lawsuits  within  this  territory.  This  fact  should,  I  think, 
give  some  weight  to  the  remarks  which  I  feel  it  my  duty 
to  submit ;  and  here  may  I  beg  to  remind  my  readers  of 
a  sentence  which  His  Eoyal  Highness  the  late  Prince 
Consort  uttered  on  a  rather  remarkable  occasion  to  the 
following  effect : — 

I  conceive  ifc  to  be  the  duty  of  every  educated  person 
closely  to  watch  and  study  the  time  in  which  he  lives,  and, 
as  far  as  in  him  lies,  to  add  his  humble  mite  of  individual 
exertion  to  further  the  accomplishment  of  what  he  believes 
Providence  to  have  ordained. 

Nobody,  however,  who  has  paid  any  attention  to  the 
peculiar  features  of  our  present  era,  will  doubt  for  a  moment 
that  we  are  living  at  a  period  of  most  wonderful  transition, 
which  tends  rapidly  to  accomplish  that  great  end  to  which, 


TREFACE   TO   THE  SECOND  EDITION.  XI 

indeed,  all  history  points — the  realisation  of  the  unity  of  man- 
hind,  ' 

Not  a  unity  which  breaks  down  the  limits  and  levels  the 
peculiar  characteristics  of  the  different  nations  of  the  earth, 
but  rather  a  unity,  the  result  and  product  of  those  very 
national  varieties  and  antagonistic  qualities. 

The  alterations  I  have  made  in  this  edition  are  but 
few ;  the  principal  are  the  different  order  in  which  the 
contents  appear,  and,  in  consequence  of  a  suggestion  for 
which  I  feel  very  grateful,  the  reprint  of  the  clauses  of 
the  Acts  upon  which  my  observations  were  intended  to 
bear. 

I  trust  that  the  class  of  readers  for  whom  this  second 
edition  is  more  particularly  intended  will  find  this  more 
systematical  form  an  improvement,  and  that  the  same 
may  be  said  for  the  addition  made  in  reprinting  the 
clauses  of  the  different  Acts. 

Let  me  now  review,  as  concisely  as  possible,  the  dif- 
ferent subjects  in  their  present  order. 


I  am  sorry  to  be  obliged  to  record  that,  in  spite  of 
the  repeated  attempts  made  by  the  Associated  Chambers 
of  Commerce  to  prevail  upon  the  Board  of  Trade  to 
make  the  International  General  Average  Eules,  as 
adopted  at  the  Congress  of  Delegates  at  York,  in  Sep- 
tember 1864,  a  subject  of  imperial  legislation,  nothing 
has  been  done. 

Wliy  not,  may  appear  a  mystery  to  those  who  re- 
member that  at  the  request  of  the  Liverpool  Chamber 
of  Commerce  the  Foreign  OflSce  issued  instructions  to 
their  principal  consular  officers  abroad,  for  the  purpose 


Xll  MARITIME  LEGISLATION. 

of  urging  upon  the  authorities  where  they  were  accre- 
dited the  desirability  of  sending  delegates  to  the  York 
Congress,  expressing  at  the  same  time  the  deep  interest 
Her  Majesty's  Government  felt  in  the  result  of  the  deli- 
berations. Such  result  may  have  been  unexpected,  but 
it  was  to  be  hoped  that  the  interest  of  the  Government 
might  survive  the  disclosure  that  some  of  our  peculi- 
arities were  almost  universally  condemned; 


n. 

That  under  such  circumstances  the  International  Law 
of  Affreightment,  as  adopted  at  a  Congress  held  at  Shef- 
field in  1865,  which  is  of  equal  importance  to  the  mer- 
cantile community  generally,  has  not  been  brought  by  the 
Board  of  Trade  before  any  branch  of  the  Legislature, 
cannot  surprise. 

in. 

It  has  often  been  remarked  that  if  the  late  Lord 
Kingsdown  had  been  sitting,  such  an  infringement  of 
International  Law  as  the  Judicial  Committee  of  Her 
Majesty's  Privy  Council  committed  in  the  decision  of 
the  'Marie  de  Brabant'  could  never  have  occurred; 
but  it  is  more  remarkable  still  that,  notwithstanding  the 
conclusions  which  I  submitted  in  this  correspondence, 
the  Law  Officers  of  the  Crown  should  not  have  insisted 
on  recommending  the  erasure  of  this  blot  from  our 
Statute-book ;  or,  is  the  influence  of  the  large  Steamboat 
Companies  so  great  that  they  can  with  their  power  so 
easily  defy  the  clear  and  incontrovertible  right  ? 
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IV. 

The  Board  of  Trade  not  having  considered  it  advisable 
to  lay  before  Parliament  my  observations  on  the  Acts 
here  referred  to,  it  will  not  occasion  surprise  that  I  have 
here  reprinted  them;  especially  when  the  different  Bills 
laid  before  the  House  of  Commons  since  have  proved  that 
the  Board  of  Trade  only  approved  my  suggestion  respect- 
ing the  abolition  of  compulsory  Pilotage,  and  left  many 
other  subjects  with  which  I  had  dealt — not  merely  from 
the  underwriters'  point  of  view,  but  in  an  entirely  bond 
fide  spirit — altogether  out  of  consideration. 

That  the  Merchant  Shipping  Bill  and  the  Merchant 
Shipping  Code  of  1870  and  1871,  Mr.  Farrer's  two  Me- 
moranda on  them,  Sir  William  Mitchell's  Eeview,  Mr. 
H.  C.  Chapman's  brief  Eeview,  the  Eeport  published  by  the 
Liverpool  Chamber  of  Commerce,  as  well  as  Mr.  Augustus 
Smith's  notes,  have  had  my  serious  attention,  will  readily 
be  believed ;  and  I  may  be  permitted  to  say,  that  from  all 
I  have  seen  and  heard,  I  am  confirmed  in  the  conviction 
that  if  Her  Majesty's  Government  is  really  desirous  of 
improving  Maritime  Legislation,  so  as  to  command  not 
only  the  respect  but  the  adhesion  of  the  great  Tradmg 
Community  of  the  whole  World,  this  can  only  be  accom- 
plished by  appointing  a  Royal  Commission  to  inquire  into 
and  report  on  the  state  of  and  the  desired  improvements 
in  the  whole  of  our  Maritime  Law,  as  well  as  to  specify 
the  subjects  which  ought  to  be  more  or  less  brought  into 
harmony  with  the  laws  and  customs  of  the  other  principal 
nations. 

The  task  of  such  a  Eoyal  Commission  will  not  be  an 
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easy  one,  nor  do  I  expect  that  its  labours  can  be  quickly 
accomplished ;  but  if  the  members  of  the  Commission 
really  understand  their  duty — I  mean  if  they  are  sufficiently 
versed  in  all  the  matters  at  issue — their  Eeport  or  Reports 
are  certain  to  enable  the  Legislature  to  amend  the  present 
law  to  the  general  satisfaction. 

Mr.  Farrer  states  that  the  suggestions  and  criticisms 
made  by  the  members  for  the  seaports,  who  assisted  the 
Board  of  Trade  at  the  conferences  held  at  their  office 
upon  the  Bill  of  1870,  have  caused  the  Code  now  before 
the  public  to  be  improved.  Now,  there  is  an  undoubted 
impression  upon  the  public  mind  in  general,  that  many 
more  improvements  would  have  been  accomplished,  if  not 
only  the  Law  Officers  of  the  Crown  had  discussed  the 
principles  of  the  Code,  but  if  the  pubhc  in  general  had 
been  officially  heard  in  the  only  possible  way,  i,e,  by  a 
Royal  Commission. 

The  delay  thereby  occasioned  is  sure  not  only  not  to  be 
detrimental,  but  to  lead  to  a  great  general  benefit. 


The  subject  of  Admiralty  Jurisdiction  will  naturally 
require  a  more  than  cursory  remark ;  and  the  reason  why 
I  have  not  likewise  reprinted  the  clauses  of  the  Bill  brought 
in  during  the  session  of  1867  is,  because  it  was  with- 
drawn altogether,  and,  as  far  as  my  observations  can  be 
still  of  interest,  they  are  certain  to  be  readily  understood, 
even  without  the  text  of  the  BilL 

I  will  at  once  admit  that  tliere  was  no  part  of  the 

^  This  section  was  entitled :  *  Observations  on  the  Admiralty  Jurisdiction 
Bill,  dated  April  16, 1867/ 


y 
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ileport;of  the  Judicature  Commission,  dated  March  2o, 
1869,  for  which  I  was  less  prepared,  and  the  wisdom  of 
which  I  must  more  doubt,  than  their  recommendation  to 
abolish  the  Admiralty  jurisdiction,  because  the  decisions 
of  no  Courts  in  the  British  Empire  have  commanded  such 
universal  respect  as  those  of  the  High  Court  of  Admiralty, 
and  I  heartily  concur  in  the  Protest  with  which  the  Judge 
of  that  Court,  as  a  member  of  the  Judicature  Commission, 
recorded  his  dissent  from  that  recommendation,  and  which 

is  in  the  following  terms,  viz. : — 

'.  .  '  » 

(1)  I  think  it  is  not  expedient  to  destroy  the  special 
jurisdiction  of  the  High  Court  of  Admiralty.  That  Court  has 
always  administered,  in  peace  and  war,  maritime  international 
law.  To  no  other  Court  has  the  Crown  ever  granted  a  Com- 
mission of  prize;  and  even  before  the  issue  of  such  Com- 
mission, it  has,  in  the  opinion  of  Lord  Stowell,  an  inherent 
jurisdiction  in  these  matters.  I  may  observe  that  the  forms 
of  pleading  now  in  use  in  the  High  Court  of  Admiralty  are 
as  nearly  as  possible  those  which  this  report  recommends  to 
be  generally  adopted  by  all  Courts. 

In  my  introduction  I  stated  why,  according  to  my 
views,  this  jurisdiction  should  be  increased,  and  I  can 
therefore  have  no  reason  for  entering  on  that  subject 
again ;  suffice  it  to  say,  that  from  my  own  experience  I 
would  consider  it  a  calamity  if  Sir  Eobert  Phillimore's 
Protest  remained  unheeded,  and  the  Legislature  should 
decree  the  abolition  of  this  most  renowned  jurisdiction. 

Attention  has  recently  been  called  by  a  memorial  from 
the  Associated  Chambers  of  Commerce  to  the  Judicature 
Commissioners  to  the  present  administration  of  this  juris- 
diction, which  memorial  was  replied  to  by  the  Eegistrar 
of  the  High  Court  of  Admiralty,  and  is  likely  to  give  rise 
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lo  farther  discussion.  Although,  undoubtedly,  some 
matters  connected  with  the  working  of  the  Admiralty 
Court  are  open  to  improvement — and  here  I  may  refer  to 
the  very  able  letter  which  my  friend,  Mr.  W.  T.  Pritchard, 
addressed  to  the  Judge  of  the  (Jourt  at  the  commencement 
of  1868,  and  which  appeared  in  print — I  am  rather  in- 
cUned  to  think  that  if  the  complaints  of  the  memorialists 
are  carefully  sifted,  it  will  be  found  that  they  might  with 
equal  or  even  greater  justice  be  brought  against  any  other 
Court  in  the  United  Kingdom. 

The  *  County  Courts  Admiralty  Jurisdiction  Act,  1868 ' 
(31  &  32  Vict.  c.  71),  the  County  Courts  Admiralty 
Jurisdiction  Amendment  Act^  1869  (32  &  33  Vict.  c.  51), 
and  the  Liverpool  Admiralty  District  Eegistrars'  Act, 
1870  (33  &  34  Vict.  c.  45),  have,  I  am  sorry  to  state,  not 
been  able  to  give  that  satisfaction — if  any — ^A\'hich  the 
general  public  anticipated,  because  there  are  few  County 
Court  Judges  who  can  readily  comprehend  the  subject- 
matters  brought  before  them  under  these  Acts,  and  if  they 
can,  their  time  is  so  fully  occupied  with  the  multifarious 
duties  devolving  upon  them  in  the  different  towns  of  their 
district  that  one  of  the  principal  objects  to  be  attained, 
viz.  a  quick  despatch,  is  out  of  question  altogether ;  and 
finally,  the  expenses  are  beyond  everything  anticipated. 

The  very  fact  that,  since  the  first  of  these  County 
Court  Acts  became  law,  every  session  has  produced  an 
Amendment  or  additional  Act,  has  in  itself  been  sufficient 
to  prevent  the  Judges,  Eegistrars,  &c.,  of  these  Courts 
from  becoming  conversant  with  their  duties,  and  it  will 
hardly  be  believed  that,  in  spite  of  all  this  piecemeal 
legislation,  the  cardinal  necessity  has  been  overlooked  of 
making  the  Courts  accessible  to  the  owners  of  property 
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salved  as  well  as  to  the  salvors,  as  was  the  case  under  the 
460th  section  of  the  Merchant  Shipping  Act. 

That  under  these  circumstances  attempts  should  have 
been  made  still  further  to  extend  the  Admiralty  Juris- 
diction of  the  County  Courts,  and  to  establish  Admiralty 
Eegistries  with  the  same  official  duties  as  the  Eegistry 
of  the  High  Court,  has  taken  me  and  many  others  by 
surprise. 

What  the  general  public  really  want  are  Admiralty 
Courts  sitting,  as  in  olden  times,  de  die  in  diem  [or  from 
tide  to  tide,  as  expressed  elsewhere),  so  that  the  hearing 
and  determining  of  any  cause  can  be  proceeded  with  as 
soon  as  both  parties  have  been  able  to  collect  their 
evidence,-  and  to  comply  with  such  simple  forms  as  are 
absolutely  necessary  in  order  to  obtain  complete  justice ; 
because  it  ought  not  to  be  overlooked  that  at  present 
the  preparatory  proceedings  for  the  hearing  and  deter- 
mination of  any  cause  require  several  weeks,  unless 
both  parties  are  equally  anxious  to  push  matters  for- 
ward, and  only  too  often  delay  is  one  of  the  weapons 
made  use  of  for  purposes  of  extortion.  I  imagine  it 
would  be  considerably  more  conducive  to  the  general 
interest,  if,  bearing  in  mind  the  suggestion  as  to  the 
improvement  in  the  despatch  of  the  Admiralty  business, 
in  lieu  of  the  County  Courts  with  Admiralty  jurisdic- 
tion, a  certain  number  of  Vice-Admiralty  Courts,  say 
at  Liverpool,  Cardiff,  Falmouth,  Deal,  Great  Yarmouth, 
Hull,  and  Newcastle-on-Tyne,  were  established  for  the 
purpose  of  exercising  a  jurisdiction  identical  with  that 
of  the  High  Court,  for  all  cases  which  arise  within  a 
certain  district  attached  to  each  of  such  Vice-Admiralty 
Courts ;   further,   for  all   cases   where   plaintiff  and  de- 

a2 
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fendant  are  resident  within  such  district;  and,  finally, 
for  all  cases  where  plaintiff  and  defendant  (non-residents) 
agree  to  such  jurisdiction.  The  territorial  limits  to  be 
fixed  with  regard  to  the  peculiar  Admiralty  business 
which  is  principally  expected  at  the  particular  Court, 
and  which  can  easily  be  defined.  The  Appeal  to  go, 
as  from  the  Colonial  Vice-Admiralty  Courts,  direct  to  the 
Judicial  Committee  of  Her  Majesty's  Privy  Council. 

I  have  no  doubt  that  a  carefully  compiled  return 
would  prove  that  most  of  such  Vice-Admiralty  Courts, 
if  not  all,  would  be  self-supporting. 

YV 
My  observations  under  this  head  as  well  as  under 

VII.2 
will,  I  trust,  not  be  found  out  of  place. 

vm. 

My  conviction,  that  in  the  interest  of  bond  fide  trade 
the  addition  there  proposed  to  tlie  International  Criminal 
Law  would  be  of  immense  advantage,  remains  unaltered. 

IX. 

I  readily  acknowledge  that  the  subject  here  treated — 
depositions  to  be  taken  before  the  Eeceivers  of  Wreck 
— has  had  the  favourable  consideration  of  the  Board  of 


*  This  section  was  entitled;  '.Observations  on  the  office  of  Judge  in  the 
Admiralty,  Divorce,  and  Probate  Courts  Bill,  dated  June  19, 1867.' 

'  This  section  wafi  entitled :  •  Barristers'  Petition  against  Extension  of 
Admiralty  Jurisdiction,  and  remarks  thereon.' 
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Trade.     Still,  however,  they  have  not  been  made,  as  I 
think  they  should  be,  compulsory. 

X} 

The  major  part  of  the  subjects  herein  enumerated 
remain  yet  open  questions;  a  remark  which  likewise 
applies  to 

XI} 

and  the  Memorials  alluded  to  under  these  heads. 

In  conclusion,  I  cannot  but  express  the  unfeigned 
gratification  with  which  I  have  seen  my  translation  of 
the  German  General  Mercantile  Law  referred  to  and 
relied  upon  in  the  course  of  the  important  and  interesting 
litigation  which  has  not  unnaturally  resulted  from  the 
recent  hostilities  on  the  Continent.  For  the  present 
edition  this  translation  has  been  carefully  revised,  and 
some  accidental — ^but  happily  unimportant — inaccuracies 
have  been  removed,  and  I  sincerely  trust  that  it  may 
continue  to  be  found  worthy  of  attention  in  the  course  of 
further  litigation  as  well  as  of  future  legislation. 

^  The  letters  here  referred  to  in  both  Sections  X.  and  XI.  appear  in  this 
Third  Edition,  sub  X. 

15  Femchubch  Builoingb,  Lokdon  : 
September  1871. 
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IISITEODUCTION. 


It  ought  never  to  be  overlooked,  that  there  is  as  much  a 
law  of  the  sea  as  there  is  a  law  of  the  land,  and  that,  just 
as  the  Courts  of  Common  Law  and  Equity  have  been 
established  for  the  purpose  of  deciding  differences  arising 
within  the  territorial  limits  of  the  realm,  the  Court  of 
Admiralty  was,  at  a  period  beyond  legal  memory, 
established  especially  to  take  cognisance  of  all  maritime 
contracts  or  torts,  and  all  injuries  or  offences  committed 
upon  the  high  seas,  in  ports  and  havens,  as  far  as  the  ebb 
and  flow  of  the  tide,  in  great  rivers,  beneath  the  first 
bridges  thereof,  and  in  all  foreign  parts,  and  based  its 
decisions,  as  did  the  other  European  Admiralty  Courts,  on 
the  Law  Maritime  and  on  the  Eoman  Civil  Law. 

But  attention  should  be  paid  to  another  difference 
between  the  Admiralty  and  the  Municipal  Courts,  namely, 
that  whereas  in  the  latter,  matters  of  fact  are  to  be 
decided  by  a  jury,  the  Judge  of  the  former,  assisted  by 
nautical  assessors,  decides  alike  matters  of  fact  and 
questions  of  law. 

The  consequence  is,  that  the  decisions  in  the  Admi- 
ralty Court — in  spite  of  the  great  expensed,  and  some 
other  evils,  which,  however,  may  be  easily  rectified — ^have 
been  much  more  approved  by  the  mercantile  communities 
here  and  abroad,  than  the  decisions  in  the  Common  Law 
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Courts,  where  juries  are  frequently  called  upon  to  pro- 
nounce an  opinion  upon  intricate  commercial  matters 
which  they  are  incompetent  to  comprehend,  and  some- 
times return  verdicts  utterly  at  variance  with  common 
sense. 

Our  North  American  cousins  have,  in  their  wisdom, 
left  the  Admiralty  jurisdiction  entirely  intact  as  they 
received  it  from  the  British  Crown,  and  anybody  aiming  at 
a  Judgeship  in  their  Courts  clothed  with  Admiralty  jurisdic- 
tion has  to  pass  through  a  course  of  study  of  the  Civil 
Law,  which  very  few  members  of  the  English  Bar  have 
thought  it  necessary  to  master. 

The  great  importance  of  this  point  ought  not  to  be 
lost  sight  of,  as  in  case,  by  certain  positive  enactments, 
the  Judgeship  in  the  Admiralty  Court,  and  a  seat  in  the 
Appeal  Court,  should  not  be  reserved  for  learned  civiUans, 
it  is  difficult  to  see,  not  only  how  these  Courts  can  be 
efficiently  administered,  but  where  the  Foreign  Office 
and  the  Lords  of  the  Admiralty,  as  well  as  the  general 
public,  are  in  future  to  choose  their  advisers  in  matters 
of  international  and  general  Maritime  Law,  whom,  for 
centuries,  they  have  been  accustomed  to  look  for  amongst 
the  civilians. 

I  ought  here  to  mention  that,  according  to  an  official 
memorandum  recently  circulated,  the  present  jurisdiction 
of  the  High  Court  of  Admiralty  of  England  embraces  the 
following  subjects : — 

(Partly  under  old  law,  partly  under  recent  statutes, 
3  &  4  Vict.  c.  65,  and  24  Vict.  10.) 

-4.  Collision,  including  all  damage  done  by  a  thip. 
B.  Towage. 
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C.  Pilotage. 

B.  Salvage,  including  Life  Salvage. 

E.  Wages. 

I\  Bottomry  and  Respondentia  Bonds. 

6r.  Master's  accounts. 

//.  Personal  actions  for  damage  between  crew  or  jiassengers  and 
owners. 

/.  Mortgages  of  ships. 

/.  Transfers  of  ships. 

K,  Right  to  possession  of  ships. 

L.  Questions  between  co-owners  of  ships. 

-Jf.  Damage  to,  or  detention  of,  imported  cargo,  where  owner  is 
not  domiciled  in  England. 

N,  Necessaries  when  owner  is  not  domiciled  in  England. 

0.  Building,  equipping,  or  repairing  a  ship  when  under  arrest. 

P.  Settlement  of  liability  for  personal  and  other  injury  in  case  of 
several  claims  against  ship,  and  distribution  of  amount  found 
due  when  ship  is  under  arrest,  Part  IX.,  Merchant  Shipping 
Act,  s.  514,  extended  by  24  Vict.  c.  10,  s.  13. 

Q„  In  addition,  the  Court  has  found  it  absolutely  necessary  to  deal 
with  other  questions,  such  as  freight  and  average,  when 
those  questions  have  arisen  with  respect  to  property  in  the 
hands  of  the  Court  (see  2  Moore's  '  Privy  Council  Cases,'  New 
Series,  pp.  215,  285,  240 ;  Place  r.  Potts,  5  *  House  of  Lords,' 
383), 

and  that  it  has  been  proposed  to  add  the  following  subjects, 
viz. : — 

A,  Freight,  and  questions  arising  between  Shipowner  and  Merchant 

on  Charter-parties  and  Bills  of  Lading. 

B.  Demurrage. 
C  Average. 

B.  Damage  to,  or  detention  of,  cai^,  when  owner  is  domiciled  in 
England,  and  under  Charter-party. 

E.  Necessaries,  when  owner  is  domiciled  in  England. 

F.  Building,   equipping,   or   repairing   a   ship   when    not   under 

arrest. 
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G,  Insurance. 

IL  In  addition,  there  will  be,  no  doubt,  other  matters  arising  out 

of,  and  incident  to,  the  relations  between  Shipowner,  Master, 

Merchant,  and  Underwriter. 

With  respect  to  the  movement  to  obtain  for  County 
and  other  local  Courts  an  Admiralty  jurisdiction,  it  appears 
to  me  that  the  discussions  which  have  taken  place  in  and 
oat  of  Parhament,  so  far  as  I  have  been  able  to  follow 
them,  have  left  entirely  untouched  the  consideration  of  the 
following  question : — 

How  a  Court  at  Liverpool,  for  instance,  or  any  other 
local  Court,  or  any  Admiralty  Court  but  the  High  Court 
sitting  at  Westminster,  can  be  expected  to  satisfy  the  re- 
quirements of  any  other  than  the  local  merchant  or  ship- 
owner ? 

But  before  proceeding  with  my  argument,  I  may  state 
that  there  is,  in  my  opinion,  a  very  great  difference  of 
principle  involved  in  the  question,  whether  the  anxiety 
which  the  merchants  of  some  towns  have  evinced  for  a 
local  Admiralty  jurisdiction  solely  aims  at  Courts  for  the 
purpose  of  settling  differences  between  merchants  and 
others,  where  both  plaintiff  and  defendant  are  residing 
in  the  same  town,  or,  as  generally  has  been  assumed,  at 
Courts  where  a  non-resident  plaintiff  having  a  difference 
with  a  resident  defendant,  should  be  obliged  to  sue. 

Now  it  is  evident  that  to  the  former  case  alone  the 
commonplace  phrase  of  bringing  justice  to  everybody's 
door  can  properly  be  applied ;  for  neither  a  merchant  of 
Newcastle,  nor  of  London,  nor  of  Hull,  nor  of  Bristol, 
would  consider  it  a  sound  application  of  this  principle,  if 
he  were  forced  to  pursue  any  claim  he  might  have,  not  in 
the  town  where  he  resides,  nor  in  the  metropolis  where  all 
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the  other  Courts  of  English  judicature  are  efficiently- 
conducted,  and  where,  consequently,  the  whole  forensic 
machinery  of  barristers,  solicitors,  and  proctors  is  in 
perfect  working  order ;  but  in  Liverpool,  for  instance, 
where  a  non-resident  plaintiff  would  have  to  encounter,  as 
a  stranger,  difficulties  at  present  entirely  unknown  to  hiiti. 

The  High  Court  of  Admiralty,  as  a  central  tribunal, 
having  so  many  cases  of  every  description  brought  before 
it,  has  acquired  great  aptitude  for  the  transaction  of 
business,  which  must  be  impaired  if  that  business  be 
curtailed  by  the  establishment  in  Liverpool  and  other 
towns  of  Admiralty  Courts,  with  an  identical  jurisdiction 
to  the  High  Court. 

The  late  Lord  Justice  Knight-Bruce  once  said  in  an 
appeal  before  Privy  Council,  in  which  foreign  merchants 
were  interested,  '  we  ought  not  to  forget  that  there  are  other 
people  in  the  world  besides  ourselves^  and  these  other  people 
have  quite  as  much  interest  that  cheap  and  speedy  justice 
should  be  done  in  our  Admiralty  Courts  as  we  ourselves 
have.  No  Liverpool  merchant  who  is  to  be  sued  by  a 
London  merchant,  or  vice  versd,  can  really  maintain  that 
there  is  a  difference  in  the  expenses  of  the  suit,  whether 
one  of  the  parties  with  all  his  witnesses  travels  from 
London  to  Liverpool,  or  the  other  from  Liverpool  to 
London ;  and  if  the  assertion,  that  Liverpool  contributes 
in  the  number  of  cases  coming  before  the  Admiralty 
Court  very  little  less  than  London,  be  correct,  does  that 
not  show  that  very  serious  inconvenience  and  pecuniary 
loss  would  be  inflicted  upon  a  comparatively  large  number 
of  merchants  not  resident  in  Liverpool,  if  they  were  to  be 
forced  to  apply  to  a  new  and  untried  Court  elsewhere  ? 
As  I  pointed  out  above,  if  as  a  general  rule  all  parties 
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to  an  Admiralty  suit  were  resident  in  one  and  the  same 
place,  the  desire  for  local  Courts  could  not  only  be  under- 
stood but  would  be  highly  appreciated;  but  as  in  the 
majority  of  cases  which  come  before  the  High  Court  of 
Admiralty,  the  parties  are  either  resident  in  or  have 
more  easy  access  to  London,  and  their  representatives 
reside  for  the  most  part  in  London,  it  is  in  my  mind 
beyond  a  doubt  that  the  result  of  the  proposed  inno- 
vation would  be  highly  prejudicial  to  very  important 
interests. 

The  proposed  dispersion  of  the  Admiralty  business  is 
also  calculated  to  impair  the  efficiency  of  the  prac- 
titioners. There  are  at  present  many  more  well-qualified 
practitioners  who  could  be  spared  from  the  other 
branches  of  the  law  with  safety  to  their  clients  than 
from  the  Admiralty  Court,  which  has  hardly  recovered 
from  the  retirement  of  the  great  body  of  proctors.  The 
few  proctors  and  solicitors  who  habitually  practice  in  it 
would  have  little  encouragement  to  continue  their  staff 
of  clerks,  &c.,  if  the  present  business  of  the  High  Court 
of  Admiralty  were  to  be  dispersed  amongst  several  local 
Courts. 

I  know  that  my  excuse  for  venturing  to  touch  upon 
these  subjects  can  only  be  their  vast  importance  to  those 
enormous  interests  which  could  not  but  suffer  if  what 
appears  to  be  the  favoured  scheme  of  some  influential 
members  of  our  Bar  was  really  carried  out. 

Before  concluding,  I  ought  to  observe  that  the  reason 
for  my  adding  a  translation  of  the  '  German  Maritime 
Law,'  as  an  Appendix  to  these  Papers,  is  simply  that  the 
great  care  and  research  displayed  in  the  framing  of  its 
different  clauses  entitle  it  to  every  consideration  on  the 
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part  of  those  who  may  be  engaged  in  the  preparation  of  a 
similar  compilation  for  this  country. 

Nothing  can  be  a  better  proof  of  the  correctness  of 
the  assertion  than  the  fact  that,  after  the  members  of  the 
late  Germanic  Confederation  had  decided  in  1856  to  con- 
voke a  meeting  of  delegates  for  the  purpose  of  agreeing 
upon  one  general  mercantile  law  for  the  whole  of  their 
territory,  the  Prussian  Government  appointed  three  com- 
mittees of  merchants,  one  in  Stettin,  one  in  Danzig,  and 
one  in  Koenigsberg,  in  order  to  investigate  and  collect  the 
most  desirable  body  of  maritime  law ;  and  when  the  German 
commissioners  met  at  Hamburg  on  April  26,  1858,  their 
Prussian  colleagues  were  enabled  to  lay  before  them  a  well- 
considered  draft  of  a  Common  Maritime  Law,  together 
with  carefully  compiled  reasons  for  the  same. 

The  results  of  the  deliberations  of  the  commissioners, 
who  were  assisted  by  delegates  from  the  most  important 
mercantile  communities  of  Germany,  renowned  for  their 
practical  knowledge  of  those  matters,  were  referred  to  the 
different  Governments  for  perusal,  and  after  they  had  in- 
structed their  commissioners  as  to  the  different  views  they 
took  of  the  draft,  the  commissioners  met  again  and  again 
for  the  revision  and  super-revision  of  it,  and  finally  on 
March  1, 1862,  the  Government  of  Prussia  set  the  example 
of  adopting  the  revised  draft  as  its  public  law  in  maritime 
matters. 

That  law  has  subsequently  come  into  operation 
throughout  the  whole  of  Germany,  and  I  cannot  deny 
myself  the  satisfaction  of  here  observing  that  the  minutes 
or  protocols  of  the  dehberations  of  these  commissioners, 
which  have  been  fully  published,  afford  the  mast  interest- 
ing study  on  all  questions  of  Maritime  Law. 


I. 

INTERNATIONAL    LAW    OF    GENERAL 
AVERAGE. 

Although  the  history  of  the  movement  which  led  to  a 
very  general  adoption  of  the  principles  laid  down  for  the 
uniform  regulation  of  General  Average  by  the  so-called 
*  York  and  Antwerp  Eules '  has  been  written  by  Mr. 
Eichard  Lowndes  in  the  third  edition  of  his  able  work, 
'The  Law  of  General  Average  (English  and  Foreign)/ 
1878,  and  by  several  others,  it  has,  as  far  as  I  am  aware, 
not  yet  been  attempted  to  reproduce  in  a  collected  form 
the  discussions  which  paved  the  way  and  ultimately  led 
to  the  adoption  of  those  rules,  and  my  object  in  reprint- 
ing some  of  them  and  printing  others  for  the  first  time  is, 
that  future  students  of  matters  connected  with  this  sub* 
ject  may  have  before  them  all  the  arguments  advanced  in 
relation  thereto. 

The  initiation  of  this  important  movement  was  caused 
by  the  issue  of  the  following  circular  to  the  principal 
Chambers  of  Commerce  and  bodies  of  Underwriters  of 
Europe  and  America  : — 

National  Association  for  the  Promotion  of  Social  Science. 
8  Waterloo  Place,  London.    May  8, 1860. 

Gentlemen, — The  system  of  General  Average  is  one  which,  to 
prevent  confusion  and  injustice,  pre-eminently  requires  that  the 
same  principles  should  be  acknowledged  amongst  the  chief  maritime 
nations.  So  far  is  this  from  being  the  case,  however,  that  some  of 
the  most  important  rules  vary  not  only  in  the  same  country,  but  in 
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the  same  port.  Uncertainty  in  law  is  always  an  evil ;  and,  in  regard 
to  General  Average,  the  evil  is  peculiarly  felt.  The  ship  may  be 
owned  in  one  country,  insured  in  another,  her  cargo  owned  and  in- 
sured in  several,  and  the  port  of  destination,  where  the  General 
Average  is  made  up,  may  be  in  a  country  which  has  different  rules 
to  any  of  the  others.  What  is  considered  to  be  Particular  Average 
on  ship  in  one  port  is  held  to  be  General  Average  in  another,  so 
that  the  owner  of  an  outward-bound  ship  may  find  himself  unable 
to  i-ecover  his  loss  either  from  his  Underwriters  at  home,  or  as 
General  Average  abroad ;  or,  on  the  other  hand,  he  may  be  in  a 
position  to  indemnify  himself  fraudulently  twice  over,  A  similar 
remark  would  apply  to  special  charges  on  freight  and  on  cargo. 
A  very  large  proportion  of  the  most  important  questions  rests  in 
England  nominally  upon  the  decision  of  that  extremely  vague 
authority,  '  the  custom  of  Lloyd's,'  but  really  depends  upon  the 
idiosyncrasy  of  the  particular  adjuster  who  may  be  entrusted  with 
the  papers.  Hence  arise  many  cases  where  apparently  injustice  must 
be  done  to  Assurer  or  Assured.  Either  the  Assurer  finds  himself 
saddled  with  a  loss  against  which  he  believed  himself  insured,  or 
the  Underwriter  pay3  one  which  was  not  considered  in  the 
premium. 

Much  loss  is  occasioned  to  the  mercantile  community  and  to 
the  country  at  large,  and  much  valuable  time  is  worse  than  wasted 
through  business  being  impeded  by  misunderstandings  and  irritated 
feelings. 

A  still  more  crying  evil  resulting  from  the  present  uncertainty 
of  law  and  custom,  is  the  opening  which  it  leaves  for  every  sort  of 
abuse.  Attempts  are  daily  being  made  to  introduce  charges  of  the 
most  outrageous  description,  which  do  not  even  go  into  the  pocket 
of  the  Shipowner,  but  which  he  feels  himself  helpless  to  resist  from 
want  of  a  law  to  appeal  to ;  and  he  naturally  considers  himself 
hardly  used  should  charges  which  he  himself  has  paid  be  refused 
by  his  Underwriters,  though  these  last  are  obliged  to  refuse  in 
justice  to  themselves  and  to  prevent  the  innovation  becoming  a 
precedent. 

The  evils  of  such  a  state  of  things  are  notorious  and  unquestioned, 
though  it  may  be  doubted  whether  many  which  are  distinctly  trace- 
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able  to  it,  and  are  therefore  removable,  are  clearly  realised  as  pro- 
ceeding from  this  source.  Probably  the  chief  reason  which  has 
hitherto  prevented  any  general  movement  in  favour  of  this  reform, 
is  an  exaggerated  estimate  of  the  difficulties  in  the  way  of  carrying 
it  out.  The  difficulties  are  no  doubt  considerable,  but  they  are  far 
from  being  insuperable,  and  the  importance  of  the  end  amply 
justifies  an  attempt  to  grapple  with  them. 

Both  the  Assured  and  the  Underwriter  are  interested  in  placing 
their  mutual  relations  upon  a  footing  which  would  effect  a  saving 
of  time  and  temper,  and  would  secure  them  against  the  annoying 
pecuniary  loss  to  which  they  are  at  present  exposed.  It  is  not  of 
60  much  importance  how  the  disputed  points  of  General  Average  are 
settled,  as  that  they  should  be  settled.  Most  of  the  questions  are 
in  the  end  merely  matters  of  account  between  one  set  of  Under- 
writers and  another,  and  it  would  make  little  dijfference  to  any 
Underwriter  upon  which  interest  it  might  be  determined  the  charge 
should  fall.  It  is  true  that  there  are  points,  such  as  the  allowance 
of  wages  and  provisions  in  a  port  of  refuge,  which  would  raise 
questions  between  Shipowner  and  Underwriter,  but  for  the  sake  of 
both  it  is  to  the  last  degree  desirable  that  these  should  not  be 
left  as  a  bone  of  contention  between  Assurer  and  Assured,  as 
they  are  at  present,  e.g.,  when  goods  to  America  are  insured  in 
England. 

The  evils  of  the  present  system  have  already  caused  much 
dissatisfaction  in  America  as  well  as  in  this  country,  and  will 
become  more  and  more  intolerable  as  the  commerce  of  the  world 
increases,  which  it  seems  likely  to  do  with  a  rapidity  hitherto  un- 
exampled. The  time  then  would  seem  to  have  come,  when  an 
attempt  should  be  made  to  remove  this  most  unnecessary  element 
of  irritation  between  Assured  and  Underwriter. 

In  the  hope  of  coming  to  an  understanding  upon  this  question, 
the  Council  of  the  National  Association  for  the  Promotion  of  Social 
Science  have  determined  that  it  shall  be  brought  forward  for  dis- 
cussion at  their  next  meeting  at  Glasgow  on  Monday,  September 
24  next,  and  following  days ;  and  we  earnestly  trust  that  you  will 
find  it  in  your  power  to  send  representatives  of  your  body  to  that 
meeting,  as  it  is  very  desirable  that  delegates  from  the  commercial 
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bodies  in  different  parts  of  the  world  which  are  chieBy  interested 

should  be  present. 

We  are,  Gentlemen, 

Your  obedient  Servants, 
Brougham  &  Vaux,  Presideni  of  the  Council^   National  Association 

^  «r    TT  rt  1   a  .  >       ^^^  THE  PROMOTION 

George  W.  Hastings,  General  Secretan-y,        f      ^p  Social  Science. 

Duncan  Dunbar,  Chairman  of  the  General  Shipowners^  Society^  London, 

Thomas  Baring,  Chairman  o/Ltoyd's,  London, 

William  Wilson  Saunders,  Chairman  of  the  Association  for  the 
Protection  of  Commercial  Interests,  d&c,  London, 

W,  J.  Tomunson,  Chairman  of  the  Chamber  of  Commerce^  Liverpool, 

F.  A.  CumTy  DeptUy-Chairman  of  the  Shipoumers^  Association,  Liverpool. 

Charles  Langton,  Chairman  of  the  Underwriters^  Association,  Liverpool, 

William  M.  Moss,  Chairman  of  the  Association  for  the  Protection  of 
Commercial  Interests,  dhc,  Liverpool. 

Allan  Gilmobe,  Chairman  of  the  Shipowners^  Association,  Glasgow, 

William  P.  Paton,  Chairman  of  the  Chamber  of  Commerce  and  Manu- 
factures, Glasgow, 

Henrt  J.  Atkinson,  Chairman  of  the  Shipping  Committee  of  the  HuU 
Chancer  of  Commerce  and  Shipping. 

William  Brown  Atkinson  k  Co.,  Managers  of  the  Humber  and  HM 
Mutual  Insurance  Association, 

John  Sbute,  Chairman  of  the  Chamber  of  Commerce,  Bristol. 

Now,  before  entering  upon  what  arose  out  of  this  cir- 
cular, it  may  be  expedient  to  remind  my  readers  that  the 
whole  legislation  on  General  Average  is  based  upon  a  sen- 
tence in  the  Ehodian  law  (916  B.C.)  which  runs  as  follows: 
'If  goods  are  thrown  overboard  to  lighten  a  ship,  that  which 
has  been  given  for  all  shall  be  replaced  by  the  contribu- 
tion of  all.' 

This  maxim  found  its  way  into  the  Eoman  civil  law 
(Dig.  lib.  14,  Tib.  2,  Fr.  1),  and  from  thence,  in  nearly 
identical  expressions,  into  the  legislation  of  all  the  mari- 
time nations  of  the  world. 

It  can,  therefore,  be  scarcely  a  matter  of  surprise  that 
in  process  of  time,  measured  by  centuries,  manifold  con- 
clusions were  drawn  from  the  enactments  so  promulgated 
by  the  parties  who  were  entrusted  with  the  administration 
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of  the  law  of  General  Average  in  the  various  cases  which 
arose  under  different  jurisdictions,  so  that  when  a  com- 
parative table  of  the  laws  and  principles  of  General  Average 
as  actually  administered  was  drawn  up,  a  picture  presented 
itself,  for  which  even  those  most  interested  in  the  matter 
were  scarcely  prepared. 

The  divergent  rules  which  arose  have  been  so  elaborately 
explained  in  Mr.  Lowndes's  work,  above  referred  to,  that 
they  need  not  be  recapitulated  here,  but  I  may  at  once 
refer  to  the  proceedings  of  the  Glasgow  Congress  and 
state  tliat,  a  few  days  before  its  assembling,  the  following 
memorandum  was  issued : — 

The  adjustment  of  a  General  Average  is  governed  by  the  laws 
and  customs  of  the  State  in  which  it  is  adjusted.  The  laws  and 
customs  of  different  States  vary  materially,  and  that  which  is 
General  Average  in  one  country  is  not  General  Average  in  another. 
It  is  admitted  that  this  is  a  great  practical  grievance,  and  the 
object  of  this  meeting  is  to  put  an  end  to  it. 

The  following  are  the  principal  points  on  which  differences 
exist : — 

1.  Damage  done  to  ship  and  cargo  by  voluntary  stranding. 

2.  Damage  done  to  ship  and  cargo  in  extinguishing  a  fire. 

3.  Ghafage  and  breakage  of  cargo  after  jettison. 

4.  Damage  done  to  cargo  by  discharging  it  at  a  port  of  refuge. 
6.  Cutting  away  the  wreck  of  masts  accidentally  carried  away. 

6.  Expenses  of  warehouse  rent  on  cargo,  re-shipping  it,  and 

outward   port  charges,  at  a  port  of  refuge,  when   the 
original  ship  carries  on  the  cargo  jfrom  that  port. 

7.  Carrying  a  press  of  sail, 

8.  Wages  and  provisions  for  the  crew  during  the  delay  caused 

by  putting  into  port. 

9.  Contributing  values  of  ship,  freight,  and  cargo. 

The  opinion  of  the  meeting  will  be  taken  on  each  of  these 
points : — 

Ist.  As  to  the  principle  which  should  govern  it — i.e.  whether 
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the  loss  is,  or  is  not,  in  principle,  allowable  in  General 
Average. 
2nd.  As  to  the   expediency  of  adopting  a  practical   rule  to 
modify  or  prevent  abuse  of  that  principle. 

All  papers  to  be  read  at  the  meetings  on  this  subject  must  be 
lodged  with  the  secretary,  at  Glasgow,  on  or  before  Saturday, 
September  22.  The  reading  of  no  paper  must  occupy  more  than 
fifteen  minutes. 

After  all  the  papers  have  been  read,  a  discussion  will  follow,  in 
which  every  one  may  join.  The  opinion  of  the  meeting  will  then 
be  taken  on  each  point,  and  measures  will  afterwards  be  adopted 
to  carry  out  in  practice  the  conclusions  arrived  at. 

Geo.  W.  Hastings,  General  Secretary, 

Thereupon  Lord  Brougham  opened,  on  September  25, 
1860,  the  first  meeting  by  calling  upon 

Mr.  G.  W.  Hastings,  the  general  secretary  of  the  Association, 
who  said  he  thought  the  best  way  to  open  the  discussion  would  be 
for  him  to  state  in  a  few  words  how  the  movement  had  originated. 
The  council  of  the  Association  was  applied  to  in  the  early  portion 
of  the  present  year  by  several  important  commercial  bodies,  includ- 
ing Lloyd's  in  London  and  the  Underwriters'  Association  of  Liver- 
pool, to  take  up  the  important  question  of  international  General 
Average,  and,  through  the  means  of  this  Association  at  its  meetings 
in  Glasgow,  to  have  a  discussion  on  its  principles,  in  order  that 
some  uniform  system  might  be  arrived  at.  The  council  accordingly 
issued  circulars  to  the  different  commercial  bodies  of  this  country, 
and  also  to  many  parts  of  America  and  the  continent  of  Europe.  A 
considerable  number  of  answers  had  been  received  to  that  circular 
and  a  large  number  of  foreign  delegates  were  present  prepared  to 
discuss  the  several  questions.  In  order  to  confine  the  discussion  to 
certain  definite  points  they  had  prepared  a  short  statement  of  nine 
points,  which,  as  it  seemed  to  him,  were  the  principal  points  on 
which  the  discussion  turned.  And  having  said  this  much  he  would 
now  suggest  that  Mr.  Philip  Eathbone,  the  honorary  secretary  of 
this  meeting,  and  who  had  taken  very  great  interest  in  the  question, 
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and  to  whom  tliey  were  indebted  for  the  discharge  of  many  laborious 
duties  in  connection  with  the  subject,  should  read  to  the  meeting  a 
statement  of  the  question  ;  and  after  that  the  different  members, 
foreign  and  English,  might  give  their  opinions  on  the  several  ques- 
tions, in  the  hope  that  some  tangible  results  might  be  arrived  at, 

Mr.  p.  H.  Rathbone  then  read  the  following  statement :  We  are 
brought  here  to-day  by  the  conviction  that  the  differences  of  General 
Average  are  a  serious  detriment  to  the  commerce  of  the  country, 
entailing  on  those  who  are  interested  in  it  great  pecuniary  loss,  and 
that  which  is  worse  in  mercantile  transactions,  continual  disputes. 
For  instance,  when  a  ship  sails  from  New  Orleans  for  Liverpool 
with  a  cargo  of  cotton,  and  on  her  passage  meets  with  an  accident 
which  obliges  her  to  pat  into  a  port  of  refuge  to  repair  the  injuries 
she  has  sustained,  and  at  that  port  her  cargo  is  discharged  in  order 
that  she  may  be  repaired,  after  she  is  repaired  her  cargo  is  re- 
shipped,  she  proceeds  on  her  voyage,  and  reaches  her  destination. 
Any  mercantile  man  would  expect  that  the  General  Average  re- 
sulting from  such  simple  and  everyday  facts  would  be  the  same 
wherever  the  average  might  be  adjusted ;  but  I  am  informed  that 
that  average  adjusted  in  the  United  States  might  be  three  times 
as  great  as  it  would  have  been  if  it  had  been  adjusted  in  the  United 
Kingdom.  Differences  such  as  these — and  their  name  is  legion — 
give  rise  to  constant  disputes  and  feelings  of  injustice.  A  strong 
feeling  has  existed  for  a  long  time  amongst  commercial  men  that 
such  a  state  of  things  ought  not  to  be  allowed  to  continue — that 
transactions  between  men  of  different  nations  (which  General 
Averages  are  in  most  cases)  should  not  be  governed  by  the  local 
laws  or  customs  of  the  port  of  shipment,  the  port  of  destination, 
or  the  place  of  residence  of  the  underwriter — that  international 
or  general  maritime  laws  and  customs  should  govern  such  subjects 
in  the  same  way  that  collisions  on  the  high  seas  are  determined  in 
our  Admiralty  Court,  so  that  a  General  Average  under  any  given 
circumstances  should  be  the  same  in  all  countries.  The  difficulty 
has  been  how  to  bring  about  such  a  result.  Some  few  have  adopted 
practical  remedies  to  meet  the  present  grievance  in  our  own  parti- 
cular cases,  but  this  is  only  a  partial  and  exceptional  remedy.  The 
generality  are  still  daily  sufferers,  and  the  evil  has  become  so  great 
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with  the  great  increase  of  commerce,  that  application  was  made 
to  this  society  to  take  up  this  subject  and  find  a  remedy.  As 
the  subject  itself  was  of  such  great  importance  to  a  mercantile 
nation  like  ours,  and  the  interests  involved  so  vast,  we  did  not 
hesitate  to  accede  to  the  request,  and  the  result  is  this  meeting. 
On  the  end  in  view,  viz.  uniformity  in  the  adjustment  of  General 
Average,  we  are  not  hampered  with  some  of  those  difficulties  which 
embarrass  other  questions,  for  it  is  admitted  that  there  ought  to  be 
uniformity.  We  have,  therefore,  to  consider  only  how  we  can 
practically  accomplish  it.  When  the  present  movement  was  first 
suggested  a  general  revision  of  the  principles  which  should  govern 
the  adjustment  of  General  Average  was  contemplated,  and  it  was 
argued,  and  with  much  reason,  that  if  we  could  agree  on  the  prin- 
ciples which  ought  to  govern  the  adjustment  of  General  Average 
we  should  have  no  difficulty  in  agreeing  to  act  on  these  principles, 
and  thus  uniformity  in  practice  would  be  obtained.  The  improba- 
bility of  our  all  agreeing  on  these  principles,  in  addition  to  other 
considerations,  rendered  it  unadvisable  to  start  upon  that  plan.  It 
was  then  suggested  that  the  attention  of  the  nieeting  should  be 
devoted  solely  to  the  formation  of  machinery  for  obtaining  here- 
after uniformity  on  any  disputed  point — i.e,  to  the  formation  of  a 
court  of  appeal  for  all  nations,  to  which  all  doubtful  points  should 
be  submitted,  and  to  whose  decrees  all  nations  should  bow.  This 
plan  also  has  many  arguments  to  recommend  it,  but  it  would  involve 
indefinite  delay  before  any  practical  results  could  be  obtained,  while 
it  was  felt  that  it  was  very  desirable  to  obtain  an  immediate  and  prac- 
tical remedy  for  the  greatest  of  the  existing  evils.  We  were,  there- 
fore, induced,  in  the  first  instance,  to  make  an  attempt  to  procure  an 
immediate  decision  on  the  points  of  the  greatest  and  most  pressing 
practical  importance.  This  course  will  by  no  means  preclude  the 
consideration  of  the  principles  which  ought  to  govern  the  subject, 
and  naturally  leads  us  to  the  discussion  of  the  second,  viz.  the  con- 
sideration of  the  expediency  and  practicability  of  forming  a  court 
of  appeal  for  our  government  on  all  other  questions  which  may  be 
in  doubt  or  disputed.  It  is  not  probable  that  we  shall  be  unani- 
mous on  the  abstract  correctness  of  the  principles  which  ought  to 
govern  any  one  of  the  points  even  now  before  us,  still  less  on  the 
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practical  rules  which  some  may  think  it  expedient  to  adopt  to  re- 
strict or  modify  those  principles.  We  are  here  from  all  parts 
of  the  world.  Each  country  will  naturally  be  favourable  to  its  own 
customs  and  principles  to  which  it  is  accustomed.  Each  of  us  will, 
therefore,  be  obliged  to  modify  or  abandon  his  own  peculiar  views 
in  deference  to  those  of  the  majority  if  we  are  to  arrive  at  a  prac- 
tical result.  Before  we  proceed  to  discuss  the  point  before  us,  or 
even  to  read  papers,  we  should  consult  and  perhaps  decide  on  the 
mode  in  which  we  are  to  arrive  at  the  opinion  of  the  meeting  as  a 
body,  and  after  the  points  before  us  have  been  discussed,  we  must 
consider  what  available  machinery  can  be  framed  for  carrying  out 
this  opinion  in  practice  and  for  rectifying  hereafter  other  difficult, 
doubtful,  or  disputable  points  not  included  in  our  present  pro- 
gramme. If  we  were  all  representatives  with  full  power  to  bind 
our  constituents,  or  even  if  all  places  were  represented  here  to-day, 
we  might  perhaps  devise  such  a  plan,  and  carry  it  out  in  practice 
at  once,  but  many  of  us  are  only  present  on  our  own  account,  al- 
though deeply  interested  in  the  subject  no  doubt,  and  from  our 
position  capable  of  influencing  others.  We  must  therefore  submit 
our  plans  to  the  different  mercantile  communities  before  they  either 
can  or  ought  to  be  carried  out  in  practice.  This  is  a  difficulty 
which  calls  for  our  attention.  I  have  purposely  abstained  from 
commenting  on  any  of  the  nine  points  to  discuss  which  we  have 
met  here  to-day,  as  it  would  be  premature  before  the  papers  are 
read.  I  will,  with  these  few  observations,  leave  them  in  your 
hands,  adding  only  on  the  part  of  this  country  that  in  which  I  am 
sure  all  Englishmen  will  agree — viz.  that  we  feel  deeply  indebted 
to  all  those  gentlemen  who  have  crossed  the  seas,  at  so  much  per- 
sonal inconvenience,  for  the  purpose  of  attending  here  to-day,  to 
promote  unity  amongst  nations  on  this  great  mercantile  question. 

Mr.  Rathbone  then  said  :  I  think  perhaps  it  will  be  desirable 
to  mention  the  course  we  propose  to  adopt.  There  are  eight  papers 
to  be  read — they  are  all  very  short — all  to  the  point,  which  is  not 
always  the  case,  and,  therefore,  I  think,  perhaps,  if  my  Lord 
Brougham  agrees,  that  it  will  be  better  to  read  these  papers  first. 
I  am  sorry  to  say  we  have  no  paper  from  America,  but  I  hope  the 
delegates  from  America  will  say  a  few  words  after  all  the  papers 
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have  been  read.  Perhaps  it  will  be  best  at  once  to  go  to  business 
upon  the  resolutions  after  reading  the  papers,  and  after  we  have 
heard  the  opinion  from  America.  I  think  almost  every  other 
coimtry  has  sent  in  its  opinions  in  writing. 

The  Chairman.  I  think  we  have  nothing  from  France. 

Mr.  Rathbone.  I  am  sorry  to  say  that,  though  the  Association 
of  Underwriters  in  Paris  write  most  cordially,  wishing  us  every 
success,  the  gentleman  by  whom  they  wished  to  be  represented 
has  unfortunately  been  prevented  attending,  by  business. 

The  Chairman.  When  you  talked  of  a  court  of  appeal,  did 
you  intend  it  to  be  a  court  of  appeal  in  General  Average,  or  on  all 
mercantile  matters  ? 

Mr.  Rathbone.  A  general  court  of  appeal,  of  which  General 
Average  would  form  a  part. 

The  following  papers  were  then  read : — 

Mr.  William  Richards  (of  London) :  Within  the  brief  space 
of  time  permitted  to  us  after  receiving  intimation  of  the  course 
intended  to  be  followed  at  the  International  Congress  for  the  pro- 
motion of  uniformity  in  the  adjustment  of  General  Average,  to  be 
held  at  Glasgow  on  September  25,  1860,  it  is  impossible  to  enter 
upon  the  subject  with  the  careful  and  mature  consideration  which 
it  requires. 

We  can,  therefore,  only  offer  a  few  cursory  reflections  upon  the 
general  question. 

Attention  has  frequently  been  drawn  to  the  diversity  of  practice 
in  the  treatment  of  questions  relating  to  General  Average.  From 
the  remarks  of  Chief  Justice  Abbott,*  and  of  Chief  Justice  Gibbs, 
in  Taylor  v.  Curtis,*  we  leam  that,  although  all  the  commercial 
states  of  Europe  have  adopted  the  rule  as  to  General  Average, 
contribution  being  made  by  all  parties  concerned  in  a  sea  adven- 
ture towards  extraordinary  expenses  or  losses,  voluntarily  incurred 
by  one  or  more  for  the  benefit  of  all — each  of  these  states  pro- 
fessing to  follow  the  Bhodian  law — yet  they  often  differ  from  each 
other ;  that  foreign  jurists  have  often  made  very  different  comments 

'  6th  edition  of  Abbott  on  Shipping^  p.  342. 

*  Hildyard's  edition  of  Parke  on  Insurance ^  p.  282. 
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npon  that  law,  and  that  no  principle  of  maritime  law  has  been 
followed  by  more  variations  in  practice. 

More  than  a  century  ago  strenuous  attempts  were  made  to  have 
the  Marine  Insurance  law  of  this  country  reduced  to  a  code  as  in 
many  foreign  states.  The  Legislature,  however,  have  considered 
it  better  to  avoid  making  positive  enactments. 

Marshall,  in  his  preliminary  discourse,^  considers  that  it  would 
be  extremely  difficult,  if  not  wholly  impracticable,  to  make  positive 
laws  to  suit  every  case,  and  doubts  whether,  if  such  were  made, 
they  would  be  found  to  answer  the  purpose  of  preventing  litiga- 
tion ;  and  the  same  writer  maintains  that,  in  consequence  of  the 
absence  of  any  code,  the  practice  of  insurance  in  England  had 
been  in  his  time  more  conformable  to  principles  and  the  usage  of 
trade  than  that  of  foreign  nations. 

The  present  movement  has  for  its  intention  to  assimilate  the 
General  Average  principles  and  practice  of  this  and  other  countries, 
and  thus  to  modify  or  put  an  end  to  the  diflferences  which  exist 
between  the  laws  and  customs  of  different  states  in  relation  to 
General  Average. 

The  mode  adopted  by  the  Association  to  obtain  this  desirable 
result  is  to  a  certain  extent  in  accordance  with  the  views  of  the 
late  Mr.  Stevens,  the  well-known  writer  on  Average,  who  con- 
sidered that  the  object  of  clearing  up  the  uncertainty  existing  on 
many  points  would  be  most  readily  attained  by  men  of  experience 
communicating  their  knowledge  to  the  world,  and  that  repeated 
examination  and  discussion  of  the  practice  of  insurance  (and  of 
average  as  arising  out  of  it)  would  alone  fix  it  on  solid  principles, 
and  secure  for  them  that  universal  assent  which  would  probably 
never  be  yielded  to  the  deliberations  of  any  particular  body  of 
men. 

In  the  case  of  Birkley  v,  Presgrove,*  General  Average  was 
defined  to  be  '  all  loss  which  arises  in  consequence  of  extraordinary 
sacrifices,  or  expenses  incurred  for  the  preservation  of  ship  and 
cargo.'  The  laws  of  foreign  countries  seem  to  recognise  the  same 
general  principle  as  forming  the  basis  of  General  Average.  The 
question  may  therefore  be  asked,  whence  does  such  diversity  arise 

*  Treatise  on  Insurance,    London,  1808.  -  1  Eart.  220. 


12  MARITIME  LEGISLATION. 

in  the  practice  of  different  countries  ?  No  one  will  deny  that  a 
sacrifice  made  for  the  preservation  of  the  lives  and  property  at 
stake  is  General  Average. 

Mr.  Benecke  with  justice  says :  *  The  consequences  deduced  by 
legislators  and  commentators  from  this  apparently  simple  rule  differ 
materially  from  each  other,  and  this  is  not  surprising  if  we  con- 
sider in  what  different  senses  the  words  sacrifice  and  preservation 
may  be  taken.' 

The  courts  of  law  in  England  and  America  mutually  regard 
the  decisions  in  both  countries  on  the  subject  of  General  Average 
with  the  highest  respect,  and  the  leading  writers  on  General 
Average  in  each  country  give  the  greatest  weight  and  considera- 
tion to  the  reasoning  of  those  in  the  other.  Yet,  on  some  of  the 
points  proposed  for  discussion  at  the  present  meeting,  the  practice 
of  the  two  countries  is  at  variance,  and  the  decisions  and  opinions 
of  the  greatest  jurists  have  been  conflicting. 

If  we  refer  to  cases  in  our  own  courts  we  find  that  a  leading 
principle  is  very  frequently  not  considered  as  law  until  it  has 
undergone  discussion  in  more  than  one  court,  or  has  been  sub- 
mitted by  appeal  to  the  House  of  Lords.  It  is  no  wonder,  then, 
that  difficulties  should  arise  in  determining  the  construction  to  be 
put  upon  the  principles  referred  to.  And  many  cases  of  average 
arise  in  the  course  of  practice  which  require  close  and  careful 
investigation  before  a  person  well  experienced  in  the  study  and 
practice  of  General  Average  can  determine  the  principle  which 
directly  bears  upon  the  point  at  issue.  Although  the  adoption  of 
the  broad  principles  of  General  Average,  as  laid  down  in  the  case 
referred  to  above,  is  universal,  the  limit  or  extension  of  these 
principles  varies  in  different  countries  to  a  very  considerable 
extent,  and  it  will  be  easily  understood  that  to  this  cause  is 
attributable  the  great  diversity  in  practice.  The  practice  as 
established  in  America  allows  in  General  Average  the  indirect 
consequences  of  a  General  Average  act,  while  the  practice  of  this 
country  restricts  such  allowance  to  the  direct  and  immediate  con- 
sequences of  such  act.  If  we  take  the  case  of  a  mast  cut  away 
for  the  general  preservation,  we  find  the  mast  with  yards,  sails, 
rigging,  &c.,  admitted  as  General  Average  in  both  countries,  and 


INTERNATIONAL  LAW   OF  GENERAL  AVERAGE.  13 

if  the  ship  has  to  bear  up  for  a  port  of  refuge  to  replace  these 
losses,  the  wages  and  provisions  of  the  crew  from  the  time  the 
vessel  bore  up  till  the  repairs  were  effected  would,  in  America,  be 
chargeable  in  General  Average,  while  in  this  country  they  would 
be  placed  to  account  of  owners  of  the  ship. 

Again,  if  a  ship,  having  been  compelled  by  sea  peril  to  put 
into  a  port  of  refuge,  is  obliged  to  unload  her  cargo  to  repair 
damage,  the  American  practice  allows  in  General  Average  the 
whole  of  the  expense  of  unloading,  warehouse  rent,  and  reloading 
the  cargo,  as  well  as  the  wages  and  provisions  of  the  crew ;  while 
the  English  practice  charges  in  General  Average  the  expense  of 
unloading  only ;  to  the  cargo  warehouse  rent ;  and  to  the  freight 
the  expenses  of  reloading  and  outward  pilotage,  &c. 

These  two  instances  may  serve  to  illustrate,  in  the  case  of  the 
American  practice,  the  extension  allowed  and,  in  that  of  England, 
the  limit  put  upon  the  general  principle  admitted  in  common  by 
both  countries. 

In  the  time  of  Lord  Mansfield,  Mr.  Millar,  in  the  introduction 
to  his  able  Treatise  on  Insurance,^  says :  *  The  Trade  of  England 
has  of  late  been  so  extensive  and  various  as  to  increase,  to  a  very 
great  degree,  the  demand  for  insurance,  and  to  bring  under  dis- 
cussion a  multiplicity  of  curious  and  interesting  points.'  This 
remark  is  still  more  applicable  to  the  present  day.  Cases  frequently 
arise  which  illustrate  the  accuracy  or  fallacy  of  admitted  principles 
and  usages,  and  although  the  learning  and  discrimination  of  the 
judges  in  the  courts  of  law,  and  the  researches  of  the  writers  of 
authority  on  this  branch  of  the  law,  combined  with  the  practical 
experience  of  those  actually  engaged  in  the  business  of  insurance, 
have  been  progressively  establishing  fixed  principles  or  usages, 
casualties  nevertheless  sometimes  occur  under  circumstances  which 
render  them  difficult  of  application  to  any  recognised  standard; 
and  it  is  probable,  therefore,  that  no  attempt  to  completely  assimi- 
late the  practice  will  succeed. 

We  may  instance  the  case  of  voluntary  stranding,  the  differ- 
ence of  opinion  which  exists  on  this  subject  being  a  firuitful  source 
of  complaint. 

»  Edinburgh,  1787, 
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Mr.  Benecke,  referring  to  voluntary  stranding,  writes  as  follows  : 
*  When  a  vessel  is  purposely  run  on  shore  and  afterwards  got  oflf 
with  damage,  the  question  whether  the  repairs  of  such  damage  be- 
long to  General  or  Particular  Average,  depends  entirely  upon  the 
circumstances  of  the  case.  If  the  situation  of  the  vessel  were  such 
as  to  admit  of  no  alternative,  so  that  without  running  her  ashore 
she  would  have  been  unavoidably  lost  and  that  measure  were  re- 
sorted to  for  the  purpose  of  saving  the  lives  or  liberty  of  the  crew, 
no  contribution  can  take  place,  because  nothing  in  fact  was  sacri- 
ficed. But  if  the  vessel  and  cargo  were  in  a  perilous,  but  not  a 
desperate  situation,  and  the  measure  of  running  her  ashore  was 
deliberately  adopted  as  best  calculated  to  save  the  ship  and  cargo, 
in  that  case  the  damage  sustained,  according  to  the  fundamental 
rules,  constitutes  a  claim  for  restitution.'  'Suppose,'  continues 
Mr.  Benecke,  '  that  a  vessel  having  sprung  a  dangerous  leak,  the 
master,  in  order  to  save  a  valuable  cargo,  determines  to  run  her 
ashore  in  a  convenient  place,  although  he  might  possibly  have 
reached  a  harbour  with  a  leaky  vessel,  at  least  if  he  had  chosen  to 
throw  overboard  part  of  the  cargo ;  or  suppose  him  to  adopt  the 
same  measure  if,  pursued  by  an  enemy,  he  considers  this  a  more 
efficacious  method  of  effecting  her  escape  than  lightening  the 
vessel  by  jettison.  Here  we  find  all  the  necessary  requisites  for 
constituting  a  general  contribution — imminent  danger,  a  voluntary 
determination,  and  a  sacrifice — and  I  can  see  no  reason  for  dis- 
tinguishing these  cases  from  that  of  goods  being  thrown  over- 
board, or  of  a  mast  being  cut  away  in  a  storm.' 

Mr.  Benecke,  in  the  above  observations,  appears  to  mark  out  a 
clear  line  of  distinction  in  the  treatment  of  claims  for  damage  arising 
out  of  voluntary  stranding.  We  may  remark  that,  in  the  endeavour 
to  assimilate  the  practice  of  General  Average  in  relation  to  the 
allowance  under  this  head  of  losses  sustained,  or  expenses  incurred, 
it  is  very  important  that  full  consideration  should  be  given  to  the 
basis  on  which  the  values  of  the  contributing  interests  should  be 
established. 

Magent  says :  '  The  value  of  the  ship  and  cargo  to  contribute 
to  General  Average  is  that  value  which  they  would  have  produced 
net  for  ready  money,  had  they  belonged  to  one  person,  and  had  no 
sacrifice  been  made.' 
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This  is  the  basis  adopted  by  the  practice  of  this  country,  in 
cases  where  the  average  is  adjusted  after  the  arrival  of  the  ship  at 
her  port  of  destination. 

By  the  practice  of  Hamburg  and  other  foreign  states,  any 
cargo  is  made  to  contribute  upon  the  invoice  value,  without  regard 
to  the  damage  it  may  have  sustained  during  the  voyage. 

This  practice,  considering  the  limited  value  usually  put  upon 
the  ship,  might  not,  when  the  cargo  arrives  in  good  order,  be 
found  to  entail  any  very  serious  hardship  on  the  owners  of  the 
vessel,  but  in  the  event  of  any  particular  shipment  becoming 
greatly  damaged  during  the  voyage,  such  goods  suffer  an  injustice 
by  being  forced  to  contribute  upon  a  value  which  does  not  exist, 
and  the  owners  of  the  same,  in  claiming  under  their  policies, 
frequently  become  involved  in  difficulty  and  controversy. 

In  referring  to  the  question  of  contributory  values,  we  have 
only  mentioned  one  point  out  of  many  which  appears  to  require 
consideration. 

The  convenience  now  afforded  of  submitting  a  question  of 
principle  to  the  Judges,  upon  an  admitted  statement  of  facts, 
presents  a  means  of  gradually  establishing  a  uniform  system  in 
this  country,  where  established  mercantile  custom,  *  once  clearly 
ascertained  in  any  of  the  supreme  courts,  acquires  the  force  of 
law,  without  the  sanction  of  legislative  authority/  * 

It  is  impossible,  in  the  few  minutes  allowed  for  the  reading  of 
a  paper,  to  touch  upon  the  important  matters  which  appear  in  the 
synopsis. 

M.  Th£odore  Engels  (Chamber  of  Commerce.  Antwerp): 
La  Chambre  de  Commerce  d'Anvers  a  re^u  avec  beaucoup  de  satis- 
faction rinvitation  gracieuse  de  votre  Comity  de  venir  discuter  en 
commun,  les  mesures  ^  prendre  dans  un  int^rSt  g6n6ral  k  toutes  les 
nations  maritimes,  des  r^glements  qui  r6giront  par  la  suite  une 
mati^re  aussi  importante  que  celle  des  avaries  communes. 

EUe  sait  gr6  h  TAngleterre,  le  pays  du  progrds  par  excellence 
et  des  id6es  pratiques,  d'avoir  pris  cette  initiative  et  nous  a 
charges  d'etre  auprds  de  vous  I'interpr^te  de  ces  sentiments.  Vous 
trouverez,  en'  notre  pays,  la  plus  grande  sympathie  et  un  appui 

'  MarahaU,  2L 
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6nergique,  tant  de  la  part  da  gouvemement  que  de  celle  du  com- 
merce, &  feire  pr6valoir  les  mesares  qu'une  discussion  g6n6rale  et 
approfondie  aura  fait  reconnaitre  comme  les  plus  pratiques  et  les 
plus  6quitables. 

En  effet,  Messieurs,  en  presence  de  tons  les  progr^s  qui  se  font 
jour,  n'en  est-il  pas  un  des  plus  indispensables,  dans  I'int^ret 
g6n6ral,  que  les  r6partitions  d'avaries  communes  subies  volontaire- 
ment  dans  un  moment  de  peril  commun,  se  fassent  sur  un  pied 
uniforme,  que  Tarmateur,  le  n6gociant  et  I'assureur  de  toutes  les 
nations  sachent  quelles  sont  les  lois  g6n6rales  qui  leur  sont  appli- 
cables  et  que,  n'importe  dans  quel  port  du  monde  oil  son  navire  ou 
sa  marchandise  arrive,  il  soit  traits  d'apr^s  des  bases  fixes  non 
sujettes  ^  des  interpr6tations  arbitraires  ou  locales,  qui  donnent  lieu 
h  tout  moment  k  des  differences  s6rieuses  et  regrettables  entre  lui 
et  ses  assureurs. 

La  Belgique,  Messieurs,  ancien  foyer  d'industrie  et  de  pros- 
perity commerciale,  ne  reste  jamais  en  arri^re  quand  il  s'agit 
d'inaugurer  une  innovation  heureuse.  Elle  appr6cie  a  leur  juste 
valeur  les  nobles  efforts  que  sont  faits  dans  ce  but,  nlmporte  d'oii 
ils  arrivent,  et  on  trouvera  toujours  en  elle  un  ooncours  loyal  et 
actif. 

Mr.  Thomas  R.  Davison  (Average  Adjuster,  London) :  If 
the  section  of  the  National  Association,  which  has  originated  this 
movement,  can  succeed  in  its  proposed  object,  the  result,  in  a  com- 
mercial point  of  view,  will  be,  perhaps,  more  important  than  any 
subject  brought  under  the  notice  of  the  Association. 

The  discordant  practice  of  different  countries,  in  reference  to 
General  Average,  is  a  grievance  to  the  mercantile  community  at 
large. 

Some  mode  of  apportioning  General  Average  has  existed  since 
commerce  originated.  The  early  view  taken  of  making  a  division 
of  the  losses  or  expenses  incurred  has  been,  that  as  an  accident 
has  happened,  in  which  the  entire  interests  of  the  ship,  freight, 
and  cargo  were  concerned,  the  charges  should  be  distributed  over 
the  whole  according  to  their  respective  values,  without  any  attempt 
at  discrimination. 

This  practice  still  prevails  in  some  places,  where  probably  closer 
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investigation  has  not  been  entered  upon,  and  in  others  it  has  been 
irregularly  varied,  without  establishing  any  other  principle :  my 
object  is  to  show  that  a  more  perfect  examination  of  the  subject 
would  tend  to  bring  about  the  agreement  sought  for. 

In  England  the  principles  of  General  Average  and  its  conse- 
quences have  been  a  complete  study  and,  among  those  who  follow 
it  as  a  profession,  there  is  no  difference  of  opinion  except  on  some 
few  inconsiderable  points ;  upon  great  questions  they  are  agreed. 

General  Average  rules  are  to  be  considered  without  reference 
to  Insurance :  they  are  in  reality  a  common-sense  distribution  of 
such  losses  and  charges  as  belong  to  the  united  interest  included 
in  ship,  freight  and  cargo.  To  arrive  at  a  proper  understanding 
of  the  apportionment  of  the  losses  and  charges,  it  is  necessary  to 
look  to  the  exact  and  immediate  cause  of  them,  and  to  avoid  as 
much  as  possible  including  consequences.  For  this  purpose  I  will 
consider  No.  6,  of  the  designated  principal  points  on  which  differ- 
ences exist :  '  Expenses  of  warehouse  rent  on  cargo,  re-shipping  it, 
and  outward  port  charges  at  a  port  of  refuge,  when  the  original 
ship  carries  on  the  cargo  from  that  port.' 

In  many  countries  it  is  the  practice  to  put  the  cost  of  dis- 
charging cargo,  warehouse  rent  and  re-shipping  into  General 
Average,  thus  including  therein  the  direct  act  of  General  Average 
and  its  consequences :  no  doubt  this  originated  in  the  before-de- 
scribed idea  that,  as  there  was  one  general  calamity,  each  interest 
should  take  its  share  according  to  its  value.  Our  custom,  the 
result  of  much  study  and  experience,  is  to  make  such  a  separation 
of  the  charges  as  will  make  them  apply  as  directly  as  possible 
to  the  respective  interests  for  which  they  are  incurred.  A  ship 
having  sustained  damage  has  sprung  a  leak,  and  it  is  requisite  to 
discharge  her  cargo  to  repair ;  she  could  not  otherwise  proceed  on 
her  voyage,  and  therefore  ship,  freight,  and  cargo  are  interested  in 
the  discharge,  and  the  expense  of  discharging  the  cargo  is  there- 
fore General  Average :  the  rent  of  the  warehouse  is  a  direct  charge 
upon  the  cargo  and  should  be  so  levied  :  it  is  a  consequence  of  the 
accident,  but  so  would  the  loss  of  the  cargo  be  if  it  were  burned 
in  the  warehouse,  and  I  am  not  aware  that  it  has  ever  been  pro- 
posed to  make  damage  in  warehouse  a  subject  of  General  Average  ; 
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the  re-shipping  and  oatward  charges  become  a  direct  charge  on 
the  freight :  the  owner  of  the  ship  took  in  his  cargo  originally  to 
earn  a  freight  and  must  take  it  in  again,  after  a  casualty,  to  enable 
him  to  take  it  to  its  destination  and  so  earn  his  freight. 

In  a  case  of  accident  and  its  consequences,  every  interest  will 
incur  some  charges  peculiar  to  itself,  and  it  is  not  equitable  to 
throw  upon  the  general  interest  such  share  of  the  accident,  enabling 
thereby  the  proprietor  of  one  interest  to  escape  at  the  expense  of 
the  others.  The  effect  of  putting  the  charges  of  rent  and  re-ship- 
ping into  General  Average  is  that  the  ship,  having  paid  for  its  own 
particular  average  repairs  of  damage,  is  called  upon  to  contribute 
to  the  charges  belonging  to  cargo  and  freight,  which  pay  nothing 
towards  its  repairs,  and  it  might  easily  happen  that  a  ship  of  high 
value  having  a  bulky  cargo,  as  of  timber  or  coals,  might  have  to 
pay,  in  addition  to  her  own  repairs,  four-fifths  of  the  rent  and  cos*; 
of  re-shipping  of  the  cargo  to  the  ship's  detriment  and  the  advan- 
tage of  the  other  two  interests. 

In  reviewing  the  other  points  intended  for  consideration  1 
will  take  No.  1.  'Damage  done  to  ship  and  cargo  by  voluntary 
stranding.' 

This  cannot  be  taken  to  be  General  Average:  ?t  does  not 
contain  that  first  element  of  General  Average  which  is  the  volun- 
tary sacrifice  of  something  which,  being  itself  in  a  condition  of 
safety,  is  intentionally  destroyed  or  damaged  for  the  general 
preservation.  An  anchcr  and  chain  by  which  a  ship  is  riding  in 
safety,  is  slipped  to  avoid  a  collision,  or  a  danger  of  driving  on 
shore ;  masts,  when  standing,  cut  away  for  the  same  cause ;  cargo 
taken  out  of  the  hold  and  thrown  overboard  to  lighten  the  vessel — 
these  are  legitimate  subjects  of  General  Average ;  but  a  ship  pur- 
posely run  on  shore  is  to  prevent  her  sinking :  before  this  were  done 
she  would  be  filling  with  water  and  be  actually  in  a  state  of  total 
loss :  there  could  be  no  hope  of  saving  the  ship,  and  it  could  be 
done  only  in  reality  for  a  saving  of  life,  the  intention  and  expecta- 
tion of  saving  the  ship  and  cargo  not  being  in  fact  contemplated. 
If  it  could  be  assumed  to  be  General  Average,  it  must  fail  as  such 
for  its  own  uncertainty ;  the  value  said  to  be  sacrificed  would  be 
imascertainable :  under  such  circumstances,  a  ship  partially  filled 


INTERNATIONAL  LAW  OF   GENERAL  AVERAGE.  19 

with  water,  and  a  cargo  in  such  a  state  of  damage  could  not  be 
valued.  In  England,  therefore,  the  damage  to  ship  and  cargo  are 
treated  as  partial  loss  and  not  General  Average. 

No.  2.  *  Damage  done  to  ship  and  cargo  by  extinguishing  a 
fire.'  The  damage  to  ship  if  by  cutting  the  deck  is  voluntary  and 
clearly  visible,  and  its  repair  is  General  Average :  the  damage  by 
water  supposed  to  have  got  down  by  extinguishing  the  fire  is 
incidental  and  not  a  voluntary  act  and  is  treated  as  partial  loss. 

No.  3.  'Chafing  and  breakage  of  cargo  after  jettison'  is  a 
consequence  and  not  a  voluntary  act,  and  we  make  it  partial  loss. 

No.  4.  '  Damage  done  to  cargo  by  discharging  at  a  port  of 
refuge.'  I  assume  this  to  mean  damage  sustained  in  the  act  of 
discharging,  which  is  General  Average. 

No.  5.  *  Cutting  away  wreck  of  masts  accidentally  carried  away.' 
Such  wreck  lying  in  the  water  is  already  lost,  and  is  cut  away  as  a 
nuisance,  and  is  not  General  Average. 

No.  7.  As  to  '  carrying  a  press  of  sail,'  I  presume  for  the  alleged 
purpose  of  keeping  off  a  lee  shore.  The  sails  are  doing  no  more 
than  the  duty  required  of  them,  and  their  being  damaged  is  not 
General  Average. 

No.  8.  ^'Wages  and  provisions  of  the  crew  during  the  delay 
caused  by  putting  into  port '  are  not,  by  legal  decision,  recoverable 
in  General  Average  in  this  country.  The  allowance  of  these  charges 
in  General  Average  is  a  very  questionable  advantage  to  the  owner 
of  the  ship :  it  is  an  inducement  to  the  malister  and  crew  to  go  into 
port  upon  slight  or  unnecessary  occasions,  and,  even  when  necessary, 
to  delay  their  departure ;  and  the  loss  to  the  owner  by  the  lengthen- 
ing of  his  voyage  is  not  compensated  by  his  crew  being  paid  their 
wages  and  board  during  detention.  If  it  be  no  advantage  to  the 
owner  of  the  ship  it  is  most  injurious  to  the  owner  of  the  cargo, 
whose  market  may  be  lost  in  addition  to  that  of  interest  on  his 
capital.  If  this  portion  of  the  system  of  General  Average  could 
be  generally  abandoned  it  would  be  a  boon  to  the  mercantile 
community. 

No.  9.  '  Contributing  values  of  ship,  freight,  and  cargo.'  The 
rule  in  many  places  is  to  take  half  the  value  of  the  ship  and  half  of 
the  freight,  taking  also  the  net  value  of  the  cargo.     Tliere  is  an 
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absence  of  any  established  principle  in  taking  half  the  value  of  the 
ship  and  the  full  net  value  of  the  cargo :  the  value  of  the  ship  is 
her  market  value,  less  the  repairs  of  her  damage,  and  the  freight  is 
the  freight  due,  less  wages  and  charges,  and  that  of  cargo  should 
be  its  net  arrived  value. 

In  most  of  the  points  considered  above,  if  all  interests — ship, 
freight,  and  cargo — ^were  insured,  the  result  might  be  of  no  import- 
ance to  the  proprietors  of  each  interest,  because  they  would  recover 
their  entire  loss  either  under  the  head  of  General  Average  or 
partial  charges  or  loss ;  but  as  it  will  frequently  occur  that  some 
will  be  only  partially,  or  not  insured  at  all,  it  is  as  essential  that 
an  equitable  mode  of  apportionment  should  be  adopted  as  a  unani- 
mous one.  If  the  warehouse  rent  of  the  cargo  and  charges  thereon, 
which  would  follow,  be  included  in  the  General  Average,  the  owner 
of  the  ship  uninsured  would  be  materially  prejudiced  for  the  benefit 
of  the  cargo ;  so  might  the  cargo  be  by  having  to  pay  its  share  of 
re-shipping  charges. 

For  these  reasons  I  am  of  opinion  that  in  any  apportionment 
of  the  charges  arising  out  of  a  general  casualty,  whether  those 
interested  be  insured  or  not,  a  separation  according  to  the  English 
custom  will  be  found  the  most  equitable. 

In  considering  the  whole  proposed  question  of  the  promotion  of 
uniformity  in  the  adjustment  of  General  Average  I  have  to  state 
that  in  my  experience  the  opportunity  has  been  afforded  me  of 
examining  the  General  Average  statements  of  perhaps  every  foreign 
country  where  such  documents  are  usually  made  up.  I  have  found 
statements  made  up  in  two  ports  of  the  same  country  diflTering 
entirely  and  materially.  I  have  found  in  one  city  of  most  extensive 
commerce  official  statements  made  up  on  the  most  opposite  prin- 
ciples. Throughout  the  whole  which  have  come  before  me  there 
appears  an  entire  absence  of  any  fixed  principle  and  certainly  there 
is  no  country  in  which  there  is  a  standard  to  which  the  general 
commercial  community  could  conform  with  any  advantage. 

The  English  practice  has  been  based  on  principles  adopted  after 
much  study  and  experience,  and  I  submit  for  the  consideration  of 
those  whose  minds  have  been  directed  to  this  question  whether,  as 
a  whole,  this  may  not  be  the  best  system  to  use  as  a  guide  to  a 
general  uniformity. 
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Dr.  N.  Rahusen  (Representative  of  the  Netherlands  Trading 
Company).  I  must  apologise  for  speaking  a  few  words,  in  a  lan- 
guage which  is  not  my  own,  before  the  discussions  on  the  various 
points  of  General  Average  are  opened  by  the  noble  lord,  our  illus- 
trious chairman. 

We  received  in  Holland,  with  great  interest,  the  invitation  of 
the  National  Society  for  the  Promotion  of  Social  Science,  to  meet 
at  a  congress  in  this  thriving  town  of  Scotland,  for  the  purpose  of 
discussing  the  system  of  General  Average.  I  was  appointed  by 
the  Netherlands  Trading  Society  to  be  its  representative.  The 
committee  of  shipowners  at  Amsterdam  also  desired  me  to  repre- 
sent its  interests.  The  object  aimed  at  is  to  bring  uniformity  into 
the  rules  which  regulate  the  statements  of  General  Average.  It 
cannot  be  denied  that  it  is  a  vast  project,  for  it  will  not  be  sufficient 
that  there  should  be  uniformity  in  the  statements  of  the  various 
seaports  of  one  country,  but  the  principles  upon  which  they  rely  must 
be  the  same  amongst  all  those  nations  which  have  a  share  in 
maritime  transactions.  If  now  we  consider  that  in  some  countries 
the  commercial  codes  have  fixed  the  principles  which  regulate 
General  Average,  that  those  principles  vary  in  the  respective  codes 
of  commercial  nations,  and  that  there  are  other  most  important 
countries,  as  England  and  the  United  States,  in  which  the  system 
of  General  Average  is  only  ruled  by  what  is  called  custom  and  pre- 
cedents, I  believe  E  shall  not  have  said  too  much,  in  giving  my 
opinion,  that  the  project  is  a  vast  one,  and  surrounded  by  difficulties. 
We  may  never  forget  that  the  law  originates  from  the  habits  and 
the  history  of  nations,  and  that,  as  long  as  there  will  be  different 
nations,  these  nations  will  have  their  own  history,  their  own  law, 
their  own  application  of  science.  We  must  fear  that  the  legislative 
authorities  in  the  various  countries  will  not  instantly  accede  to  the 
rules  which  will  be  proposed  by  this  meeting. 

I  frankly  state  my  own  opinion  and  do  not  conceal  the  difficulties 
connected  with  the  subject.  But,  nevertheless,  I  may  congratulate 
this  Society  for  having  adopted  the  idea,  that  the  so  discrepant 
principles  of  General  Average  should  be  brought  into  discussion,  if 
I  look  around  me  and  see  in  this  congregation  all  those  eminent 
men,  and  discussion  will  certainly  be  profitable  to  science.    Various 
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are  the  systems  adopted  in  General  Average,  but  truth  is  but  one, 
and  if  we  earnestly  and  without  prej  udice  investigate  this  matter,  we 
must  come  nearer  to  the  truth,  we  must  come  nearer  to  the  object 
which  the  Committee  of  International  General  Average  has  in  view. 

Gentlemen,  one  of  the  Roman  emperors  being  asked  by  one  of 
his  prsefecti  for  his  decision  in  a  case  of  stranding,  gave  this  re- 
markable reply,  which  is  preserved  in  the  digests :  '  I  surely  am 
the  governor  of  the  whole  world,  but  the  sea  has  its  own  law.' 
That  was  true  in  the  time  of  the  Roman  empire,  it  is  true  yet  in 
our  days.  For,  although  the  practice  and  codification  is  different, 
yet  in  fact  there  is  but  one  law  of  the  sea.  The  more  we  study 
that  law,  that  one  law  of  the  sea,  the  more  unanimous  we  will  be 
in  its  application,  and  if  the  result  of  our  meeting  is  perhaps  not  so 
immediate,  yet  the  seed  is  thrown  into  the  earth  and  the  fruit  will 
ripen. 

I  shall  be  most  happy  to  co-operate  in  your  noble  design. 

Mr.  J.  A.  W.  Harper  (Association  for  the  Protection  of 
Commercial  Interests,  London) :  Nearly  all  movements,  such  as 
the  one  in  agitation  on  the  subject  of  this  section,  have  to  encounter 
much  opposition  of  a  negative  kind — not  the  less  obstructive  that 
it  is  negative — the  opposition  of  apathy  and  indifference :  a  con- 
dition of  mind  which  is  formularised  in  the  expression,  *  Where's 
the  good  ? ' 

I  think  that  most,  of  the  gentlemen  present  here  to-day  must 
have  become  very  familiar  with  that  question  lately.  So  far  as  I 
have  had  opportunities  of  forming  an  opinion,  in  the  short  space  of 
time  which  has  elapsed  since  I  was  first  called  upon  to  consider 
this  subject,  the  great  majority  of  persons  immediately  interested 
in  it  are  deeply  affected  with  this  moral  ague. 

The  underwriter  I  have  found  disposed  to  regard  it  in  this 
manner.  The  difficulties  occasioned  by  national  differences  in  the 
adjustment  of  averages  are  only  additional  elements  of  risk:  to 
reduce  the  number  or  diminish  the  urgency  of  such  difficulties  is, 
in  effect,  only  to  diminish  the  elements  of  risk ;  and  if  you  proceed 
far  in  doing  that,  you  will  approach  the  extinction  of  all  risk — 
and  then,  he  asks,  what  has  become  of  his  craft  ?  A  register  of 
premiums  and  a  fair  amount  of  capital  will  be  the  sum  of  an  under- 
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writer's  requisites.  At  present  lie  must  have  an  extended  and  very 
various  knowledge,  and  is  compelled  to  exercise  an  intelligent 
vigilance:  that  knowledge  and  vigilance  raise  him  from  a  dull 
mechanical  tradesman  into  a  thinking  intellectual  speculator,  and 
he  has  no  wish  at  all  to  descend  again  below  that  level ;  and  so  he 
looks  upon  your  proceedings,  to  say  the  best,  very  coldly.  He 
considers  also  his  profits.  His  largest  profits  are  extracted  from 
the  fluctuations  of  risks,  which  such  difficulties  as  those  yon 
propose  to  remove  give  rise  to. 

The  shipowner  is  disposed  to  regard  the  question  in  something 
like  the  same  manner.  Immediately  he  finds  himself  exposed  to  a 
new  risk,  such  as  that  arising  from  the  anomalies  of  average  adjust- 
ing, he  does  his  best  to  estimate  it  at  a  money  value,  and  he  covers 
it  by  an  addition  to  his  freight.  Or,  as  is  most  commonly  the  case, 
the  underwriter  relieves  him  of  the  trouble  of  computing  the  risk — 
he  estimates  it  for  him,  and  charges  it  upon  him  in  the  shape  of 
premium.  The  shipowner  pays  him  and  adds  the  amount  to  his 
freight.  He  cares  nothing  about  these  difficulties:  and  looks 
askance  at  your  proceedings. 

And  80  also  the  merchant.  He  covers  all  risks,  computed  in 
the  same  manner,  by  a  charge  against  his  profit,  or  by  a  premium 
paid  to  his  underwriter ;  and  in  either  case  he  raises  his  profit  by 
the  amount.  And  he,  therefore,  also  makes  little  account  of  the 
discussions  you  are  entering  upon  to-day. 

Now  what  follows  naturally,  necessarily  from  these  plain  aspects 
of  the  question  ? 

I  have  he^ard  it  said  by  some,  whose  view  is  not  so  clear  as  that 
of  these  experienced  practical  men — this  is  an  underwriter's  ques- 
tion only.  Others  look  upon  it  as  a  shipowner's  question  ;  others 
again  as  a  merchant's.  I  venture  to  maintain  that  it  is  neither  one 
nor  the  other.  It  is  simply  a  consumet-'s  question.  If  the  under- 
writer increases  his  premium  to  meet  the  additional  risk ;  if  the 
shipowner  adds  to  his  freight,  for  the  same  reason ;  or  the  merchant 
to  his  profit ;  in  any  case,  he  who  ultimately  bears  the  burden  ot 
the  impost  is  the  consumer.  The  increase  is  sure  to  find  its  way 
into  the  price  of  the  commodity,  and  the  buyer  to  be  the  ultimate 
suflerer. 
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This  consideration  should  divest  the  question  of  its  sectarian 
character,  and  elevate  it  to  the  importance  of  one  affecting  the 
whole  community  and  all  communities.  But,  regarded  in  its 
narrower  aspect,  if  it  be  but  regarded  in  a  comprehensive  manner, 
it  will  appear  a  question  nearly  affecting  each  man  in  his  craft — 
each  man  who  is  labouring  for  profit  in  the  consumer's  service. 
Cheapness  of  productions  stimulates  their  consumption,  enlarges 
the  area  of  the  operations  of  all  engaged  in  the  production,  relieves 
them  of  the  excessive  pressure  of  competition,  and  increases  the 
amount  of  their  gross  periodical  profits.  In  this  way,  although  it 
may  seem  to  the  underwriter,  the  shipowner,  and  the  merchant 
that,  so  long  as  the  purchaser  of  commodities  covers  all  their 
charges,  it  is  of  little  consequence  what  those  charges  are,  it  is 
yet  certain  that  in  the  end  they  will  all  find  their  account  in  any 
relief  which  accrues  immediately  to  the  consumer.  And  if  they 
admit  this,  they  will  soon  agree  with  us  that  differences  in  the  law 
of  General  Average  of  various  countries — inasmuch  as  they  involve 
several  risks,  some  certain,  others  indeterminate,  and  inasmuch  as 
those  risks  enhance  the  price  of  commodities — are  an  evil  which 
it  is  worth  an  effort  to  remove. 

But  the  only  one  weighty  objection  to  the  proceedings  of  this 
section  that  I  am  aware  of  is  this :— that  there  is  no  issue  to  your 
movement — that  there  can  be  no  practical  end  to  it  and  that  you 
are  beating  the  air.  It  is  an  objection  which  seems  to  have  a  sort 
of  parasitical  attachment  to  all  considerable  movements.  There 
has  scarcely  been  any  change  of  importance  in  the  settled  condition 
of  things  which,  at  the  first  conception  of  it,  was  not  impossible. 
But  yet  the  objection  is  one  you  must  faoe,  for  it  is  a  real  and 
serious  one.  You  may  hope  to  effect  the  changes  you  look  for 
through  the  medium  of  the  Governments  of  the  principal  trading 
countries :  in  that  case  you  must  contemplate  changes,  more  or 
less  considerable,  in  the  mercantile  law  of  those  countries.  In 
order  to  appreciate  the  difficulties  you  would  have  to  surmount  to 
arrive  at  that,  you  have  only  to  reflect  for  a  moment  upon  what 
you  must  do  to  obtain  any  alteration  in  your  own  law;  and 
of  course  you  contemplate  changes  there.  The  law  of  General 
Average  in  England  rests  on  the  decisions  of  some  of  the  ablest 
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Judges  that  ever  adorned  the  Bench.  And,  whatever  diflSculty 
you  might  have  to  struggle  with  here,  you  will  find  yourselves 
confronted  with  similar  ones  in  every  other  country. 

But  perhaps  you  hope  for  some  general  assent  on  the  part  of 
the  trading  communities  in  different  countries,  to  a  set  of  rules  to 
be  made  operative  by  clauses  of  contract  in  documents  of  trade, 
such  as  bills  of  landing.  The  special  obstacles  to  the  progress  of 
a  scheme  in  this  direction  will,  no  doubt,  be  pointed  out.  One  is 
prominent.  The  contracts  will  only  bind  the  parties  to  them. 
Suppose  an  adjuster,  employed  upon  the  statement  of  a  General 
Average,  should  find  that  half  the  bills  of  lading  contain  clauses 
binding  the  parties  to  them  to  the  rules  laid  down  in  the  new  code, 
and  the  other  half  do  not ;  and,  suppose  the  law  of  the  port  of 
discharge  differ  fi'om  the  code — ^half  the  interests  would  require  an 
adjustment  according  to  our  principle,  the  other  half  according  to 
another.  What  a  provision  for  confusion  we  have  here !  If  this 
prime  difficulty  can  in  any  way  be  surmounted — if  you  can  effect 
the  necessary  changes  in  the  law,  or  frame  a  machinery  for  super- 
seding the  law,  it  is  probable  that  you  will  accomplish  all  that  you 
desire,  and  will  confer  important  benefits  on  commerce. 

Suffer  me  to  refer,  in  conclusion,  to  one  or  two  cases  which  may 
illustrate  the  mischiefs  arising  from  want  of  uniformity  in  the  laws 
of  average. 

sA  Spanish  ship,  with  a  cargo  worth  200,000Z.,  puts  into  a  port 
of  refuge  a  day  or  two  after  patting  to  sea,  and  is  found  to  be 
rotten  and  wormed ;  the  owner  spends  8,000Z.  in  repairing  her, 
and  then,  having  a  fine  new  ship,  takes  on  his  cargo  to  a  Spanish 
colony.  There  the  General  Average  is  adjusted,  and  the  cargo 
contributes  to  the  repairs.  But  the  cargo  is  worth  200,000Z. — the 
ship  about  5,000i. ;  so  that  the  cargo  pays  nearly  all.  When  the 
English  merchant  is  called  upon  to  make  this  magnificent  present 
there  is  some  heart-burning,  perhaps  disputes  or  lawsuits. 

An  American  ship  is  sinking;  the  captain  runs  her  ashore; 
some  of  the  cargo  is  saved,  very  badly  damaged ;  the  ship  is  re- 
covered and  repaired.  By  American  law  the  stranding  was  volun- 
tary, and  the  repairs  are  paid  for  by  General  Average  contribution  ; 
and  so  the  shipowner  t^akes  perhaps  the  whole  of  the  saved  cargo. 
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A  Hamburg  ship  has  a  cargo  of  sugar  worth  3,000?.  She 
puts  herself  upon  the  strand;  a  great  part  of  the  sugar  is 
washed  out,  the  remainder  sells  for  300i.  The  ship  is  recovered 
and  repaired  for  2,500Z.  The  cargo  had  to  contribute  to  the  Greneral 
Average,  not  on  the  sold  value,  300i.,  but  on  the  invoice  value, 
8,000Z.  So  that  the  merchant  had  to  give  up  all  his  cargo  that 
was  saved  and  pay  about  1,0002.  for  what  was  lost.  The  English 
underwriter  had  to  pay  it :  it  was  Hamburg  law. 

A  Dantzic  vessel  puts  into  Cowes  in  the  beginning  of  winter ; 
frost  sets  in  in  the  Baltic ;  the  vessel  remains  at  Cowes  all  the 
winter  and  till  the  ports  are  open  in  the  spring.  During  the  re- 
pairs, which  the  rule  I  am  going  to  mention  has  no  tendency  to 
expedite,  the  captain  and  crew  enjoy  themselves  in  the  Isle  of 
Wight  at  the  general  expense ;  for  by  the  Prussian  law  their  wages 
and  keep  are  General  Average.  By  English  law  it  is  not  so ;  and 
when  by-and-by,  the  English  underwriter  on  the  cargo  is  called 
upon  to  pay,  the  often-recurring  disputes  commence  again. 

The  following  is  a  curious  case.  A  merchant  shipped  8,000Z. 
worth  of  goods  for  Sweden.  Half  (4,000Z.  worth)  took  sea- 
damage,  the  other  4,000Z.  worth  arrived  sound.  There  was  a 
General  Average  contribution  for  damage  and  expenses.  Now 
first — although  the  General  Average  act  saved  the  goods,  and 
therefore  saved  the  freight,  yet  the  freight  (contrary  to  the  prac- 
tice of  England)  did  not  contribute :  it  had  nothing  to  pay  for 
being  saved.  Secondly^  the  sound  half  of  the  cargo  was  valued  at 
its  invoice  vahw^  which  of  course  did  not  include  the  freight,  &c. 
Bui  thirdly,  the  damaged  half  was  valued  at  its  gross  sold  value — 
the  gross  amount  it  realised  when  sold,  and  that  of  course  iucluded 
the  freight.  So  that  the  freight,  in  principle,  in  theory,  was  not 
to  contribute  at  all.  By  the  mode  of  settlement  half  did,  .in  fact, 
contribute,  half  not.  The  statement  was  objected  to,  in  this  country, 
on  all  three  grounds  ;  but  it  was  replied,  from  Stockholm,  that  such 
was  the  law  of  Sweden,  and  the  adjustment  stood  its  ground. 

There  is  a  vast  number  of  cases  of  irregular  adjustments,  not 
made  according  to  any  known  law.  In  Manilla  an  experienced 
shipmaster  and  respectable  man  of  business  are  usually  employed 
to  invent  the  adjustments.     In  some  places  the  notaries  make  them 
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up.  In  Bome  places  the  Chambers  of  Commerce  provide  the  ad- 
justers and  dictate  their  law.  In  France,  if  an  adjustment  reaches, 
in  any  way,  the  Cour  de  Cassation,  the  Code  Napol6on  is  applied  to  it. 

But,  practically,  the  Code  scarcely  reaches  the  ports  of  France. 
I  am  informed,  by  a  very  eminent  adjuster,  that  the  adjustments 
made  up  in  Marseilles  are  very  different  from  those  made  up  in 
Le  Havre.  I  have  myself  seen  different  adjustments  made  up 
in  Antwerp,  and  signed  by  the  number  of  adjusters,  prescribed  by 
the  Belgian  Code,  upon  quite  different  principles.  And,  finally, 
London  is  not  always  in  accordance  with  Liverpool,  nor  London 
with  itself. 

Now,  for  all  these  latter  cases  the  remedy,  so  far  as  they  admit 
of  remedy,  is  in  the  establishing  of  skilful  professional  adjusters  ; 
and  this  can  only  take  place  when  the  trade  of  a  port  becomes  so 
considerable  as  to  require  it.  For  the  differences  in  the  laws  of 
countries  there  may  be  a  remedy :  I  hope  that  in  your  discussions 
you  may  light  upon  it. 

Mr.  James  Caddow  (Average-stater,  Liverpool).  In  present- 
ing the  following  observations  to  the  notice  of  the  Association,  I 
propose  to  draw  attention  to  a  few  of  the  discrepancies  and  ano- 
malies that  mark  the  present  system  of  General  Average ;  their  effect 
as  regards  owners  of  ship  and  cargo,  and  their  underwriters ;  and 
the  necessity  for  uniformity,  and  the  mode  of  attaining  it. 

The  discrepancies  which  exist  in  the  usage  of  the  different 
maritime  countries  in  the  world  embrace — 

1  St.  Those  which  arise  in  the  disposal  of  the  items  which  form 
the  subject  or  claim  for  general  contribution. 

2nd.  Those  in  the  valuations  on  which  the  several  interests 
are  made  to  contribute  their  quota  to  the  General 
Average. 

Of  the  first  of  these  two,  the  following  constitute  some  of  the 
principal  points  of  difference. 

The  expenses  of  pilotage  and  towage  inwards  and  outwards, 
and  other  charges  incidental  to  a  vessel's  entering  and  departing 
from  a  port  of  refuge. 

Discharging  and  reloading  the  cargo. 

Warehouse  rent. 
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Loss  of,  or  damage  to,  cargo,  through  discharging  and  reloading. 

Wages  and  provisions  of  crew  daring  detention. 

With  regard  to  the  above  expenses  the  practice  in  England  and 
America  may  be  placed  in  juxtaposition,  in  order  to  illustrate  those 
differences  which  it  is  our  object  to  abolish.  In  America  the  whole 
of  the  above  expenses  are  admitted  as  General  Average,  whilst  in 
England  the  oatward  charges,  the  expenses  of  reloading,  and  the 
wages  and  provisions  of  the  crew,  are  borne  specifically  by  the 
owners  of  the  ship,  and  the  rent  of  the  cargo,  and  the  damage 
accruing  to  it  from  the  forced  discharge,  fall  upon  its  proprietors.  In 
France  a  distinction  is  drawn  between  cases  in  which  the  putting 
in  is  the  result  of  accidental  damage,  and  those  in  which  it  is  the 
result  of  a  voluntary  sacrifice  of  part  of  the  ship.  In  the  former 
case  the  charges  are  treated  as  special  expenses,  and  in  the  latter 
they  are  all  admitted  as  General  Average. 

Masts,  spars,  and  rigging  cut  away. 

Little,  if  any,  diversity  exists  in  the  mode  of  settling  this  loss 
when  the  articles  sacrificed  are  in  perfect  condition,  and  not  what 
is  technically  termed  *  in  a  state  of  wreck ; '  if,  however,  they  have 
been  previously  carried  away  or  damaged,  a  material  difference 
exists  in  the  practices  prevailing  in  this  and  foreign  countries.  In 
Sweden,  Denmark,  and  Prussia,  the  sacrifice  of  the  above  wreck  is 
allowed  as  General  Average.  In  England,  however,  it  is — I  think 
with  propriety — disallowed,  because  it  is  incumbent  upon  the 
master  in  such  circumstances  to  rid  the  ship  of  what  is  a  mere 
incumbrance  and  impediment  to  her  navigation. 

A  case  came  recently  under  my  observation  where  a  vessel, 
bound  hence  to  Alicant,  encountered  tempestuous  weather,  in 
which  the  masts  were  sprung,  and  fell  overboard  with  all  attached. 
She  put  into  Holyhead,  and  was  towed  to  Liverpool,  where  the 
cargo  was  discharged  in  order  to  effect  the  repairs,  on  completion 
of  which  the  cargo  was  re-shipped,  and  the  vessel  proceeded.  In 
the  foreign  adjustment,  the  rent,  discharge,  and  re-shipment  of  the 
cargo  were  included  in  the  General  Average,  and  not  only  was  the 
cost  of  replacing  the  above  spars  and  rigging  admitted  to  the  same 
column,  but  actually  the  cost  of  discharging  and  rent  of  cargo  at 
the  port  of  destination !     This  outdoes  in  liberality  the  practice 
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whicli  obtained  in  France  some  time  since,  and  which  included  in 
General  Average  not  only  all  the  port  charges  and  expenses  in- 
volved in  putting  into  a  port  of  refuge,  but  also  the  extra  cost  of 
repairs  at  that  port,  beyond  their  estimated  cost  at  the  port  of 
destination. 

Damage  done  by  cairying  a  press  of  sail^  in  order  to  avoid  a  lee 
shore,  is  allowed  in  America,  and  nearly  everywhere  but  in  England, 
where  the  rule  laid  down  in  the  cases  of  Power  v,  Whitmore,  and 
Covington  v.  Eoberts,  has  long  prevailed,  and  such  loss  is  of  course 
excluded  from  general  contribution. 

Danuige  by  the  voluntary  stranding  of  a  ship  is  also  admitted  in 
Prussia  and  Denmark,  but  rejected  in  this  country. 

Coppering^  under  certain  circumstances y  may  form  a  subject  of 
General  Average,  and  the  mode  of  adjustment  is  very  different  in 
the  United  States  from  the  practice  observed  in  England.  In  the 
former  country  the  sheathing  put  on,  less  the  proceeds  of  that 
stripped  off,  is  carried  to  the  one-third  column.  Here,  however, 
the  actual  weight  stripped  off  only,  is  allowed  in  fiill  at  the  price  of 
new,  credit  being  given  for  the  proceeds  realised. 

As  regards  credits  for  old  materials  sacrificed,  the  plan  in  vogue 
here  again  varies  from  that  of  the  United  States,  where  the  ship- 
owner, who  is  made  to  bear  one-third  of  the  cost  of  new,  receives 
credit  for  one-third  of  the  value  of  the  old. 

Commission  collecting  tlie  General  Average  is  an  item  invariably 
included  in  American  adjustments,  but  not  recognised  in  England. 

Then,  as  to  the  contributory  values,  in  America,  England,  and 
the  Continental  States  widely  different  rules  prevail. 

For  the  ship. — In  some  cases  she  contributes  for  one-half  her 
value.  In  some  cases  for  four-fifths.  In  other  cases  for  the  actual 
value. 

For  the  freight — In  some  instances  we  find  it  contributing  on 
one-half  the  gross  amount.  In  some  cases,  on  the  gross  amount, 
deducting  wages  and  port  charges.  In  others,  deducting  wages 
and  provisions. 

As  regards  the  cargo,  fewer  or  less  prominent  differences  arise 
in  this  respect. 

But  it  is  clear  that  the  whole  system  of  contribution  is  of  the 
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most    confused    and  contradictory   kind,   and   requires  revision, 
amendment,  and  assimilation. 

With  the  above  inconsistencies  and  irregularities  before  us,  it 
cannot  be  matter  of  surprise  than  such  an  abnormal  state  of  things 
should  conduce  to  the  most  unsatisfactory  results.  Let  us  consider 
the  effect  as  regards  the  parties  concerned. 

1.  On  the  shipowner. — A  British  ship,  outward  bound,  puts  into 
an  intermediate  port,  where  the  cargo  is  discharged,  and  during  this 
operation  considerable  damage  accrues  to  it.  At  the  termination 
of  the  voyage  he  is  called  upon  to  pay  his  proportion  of  General 
Average,  including,  of  course,  this  damage,  but  being  insured  in 
this  country  the  underwriters  ignore  the  foreign  adjustment,  simply 
paying  him  the  amount  of  contribution  computed  in  conformity 
with  British  usage,  and  he  consequently  suffers  a  loss  he  never 
contemplated. 

2.  On  the  cargo-owner. — It  frequently  happens  that  a  vessel, 
bound  hence  to  the  United  States,  is  compelled  to  seek  a  port  of 
refuge,  where,  probably,  a  large  amoant  of  General  Average  charges 
is  incurred ;  and  on  arrival  in  the  States  the  adjuster  includes  in 
his  statement,  wages,  provisions,  and  other  items,  which  charges 
the  owner  of  the  cargo  cannot  recover  from  the  underwriters 
here,  who  repudiate  their  liability  on  any  other  than  an  English 
adjustment. 

3.  On  the  underwriters. — From  the  above  it  will  also  be  obvious 
that  the  insurers  of  ship  or  cargo  may  improperly  be  called  upon 
to  pay  as  Particular  Average  the  damages  which  have  already  been 
recovered  by  the  assured  in  the  shape  of  General  Average,  and 
vice  versd. 

It  thus  becomes  the  interest  and  duty  of  all  parties  to  second 
the  efforts  now  made  to  reform  and  remedy  this  anomalous  state  of 
things.  Underwriters  and  average  staters  are  painfully  familiarised 
with  the  chagrin  and  disgust  engendered  in  the  minds  of  those 
who  are  the  victims  of  a  system  which  precludes  the  possibility  of 
an  assured  obtaining  that  full  indemnification  which,  after  having 
paid  his  premium,  he  is  naturally  led  to  anticipate. 

Whilst,  however,  our  attention  is  directed  to  the  diversity  of 
practice  and  usage  as  between  the  various  states  of  Europe  and 
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America,  the  fact  must  not  be  overlooked  that  some  rather  serions 
differences  exist  in  the  mode  of  settlement  adopted  by  the  various 
average-staters  in  this  country.  For  instance,  it  is  by  no  means  a 
settled  point  whether  damage  done  to  a  vessel's  bottom  by  the  fall 
of  spars  cut  away  comes  under  the  category  of  General  or  of 
Particular  Average ;  and  the  same  remark  applies  to  the  case  of 
the  remains  of  a  parted  chain  being  slipped,  which  some  consider  a 
General  Average  loss,  whilst  others  charge  it  specially  to  the  ship- 
owner. In  cases  where  a  wreck  of  ship  and  cargo  ensues,  and  the 
master  and  crew  assist  in  saving  property,  some  adjusters  admit 
the  wages  from  the  date  when  the  necessity  for  the  condemnation 
becomes  known ;  others  again  believe  that  the  condemnation  has  a 
retrospective  effect,  and  advocate  their  allowance  from  the  date  of 
actual  wreck.  Numerous  other  differences  exist,  chiefly  in  matters 
of  detail,  to  which  it  is  unnecessary  to  refer. 

Another  anomaly  to  which  our  attention  may  be  directed,  is 
the  fact  that  the  custom  prevailing  at  Lloyd's  is  not  unfrequently 
at  variance  with  the  legal  decisions  and  opinions  that  have  emanated 
from  our  Courts  of  Law.  For  instance,  the  judgments  delivered 
in  the  cases  of  Gould  v.  Oliver,  and  Milward  v,  Hibbert,  sanctioned 
the  admission  of  jettison  of  deckload  as  General  Average,  when  it 
is  carried  according  to  the  usage  of  trade;  and  in  the  cases  of 
'  The  Copenhagen,'  Da  Costa  v.  Newnham,  and  Plummer  v.  Wild- 
man,  the  tone  of  the  Courts  would  lead  us  to  infer  that  reloading 
and  storage  of  cargo  at  an  intermediate  port  are,  in  the  eye  of  the 
law,  subjects  of  General  Average  contribution.  And  latterly,  in 
the  case  of  Hall  v.  Jansen,  the  present  Lord  Chancellor,  in  de- 
livering the  judgment  of  the  Court,  incidentally  referred  to  the 
expense  of  reloading  as  legitimately  falling  upon  ship,  freight,  and 
cargo.  And  yet  we  know  that  in  all  such  cases  the  judicial  dicta 
are  practically  disregarded  by  the  underwriting  and  mercantile 
.  community.  Jettison  also,  although  held  by  some  of  our  learned 
Yn*iters  on  insurance  to  constitute  a  direct  claim  on  the  policy,  is . 
nevertheless  invariably  treated  as  a  loss  recoverable  in  General 
Average.  Such  an  undefined  state  of  the  law,  or  rather  such  an 
antagonism  between  law  and  custom,  should  no  longer  be  tolerated. 
Without  multiplying  instances,  I  think  that  the  defective  state 
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of  the  present  General  Average  system  has  been  abundantly  evinced 
and  sufficient  has  been  said  to  force  the  conviction  that  a  para- 
mount necessity  exists  for  having  immediate  recourse  to  measures 
calculated  to  remedy  and  eradicate  the  evils  of  which  it  is  the 
fruitful  parent. 

For  the  attainment  of  uniformity,  let  the  Chambers  of  Commerce 
and  the  Underwriting  communities  in  each  of  the  principal  mari- 
time states  set  to  work  vigorously,  and  if  possible  simultaneously, 
to  form  a  committee  or  sub-congress,  composed  of  individuals 
thoroughly  conversant  with  the  various  questions  in  dispute ;  let 
them  analyse  the  different  regulations  and  customs  which  prevail 
in  their  respective  countries,  pointing  out  the  peculiar  advantages 
and  disadvantages,  and  the  equity  and  anomalies  of  the  main 
features  of  their  own  system  of  General  Average.  Let  a  report 
on  the  subject  emanate  from  every  such  committee.  All  the  reports 
thus  issued  might  then  be  laid  before,  and  be  considered  by,  a 
general  International  Congress,  comprising  delegates  or  representa- 
tives from  the  above  sub-congresses,  whose  duty  it  would  be  to 
examine,  discuss,  and  adjudicate  on  the  subject,  and  whose  decision 
on  all  the  questions  of  general  contribution  would  form  the  basis 
of  a  uniform  legislation  and  codification  of  this  branch  of  maritime 
law. 

For  my  own  part  I  can  see  no  insuperable  obstacle  in  the  way 
of  attaining  an  all  but  complete  uniformity  on  this  subject.  In 
every  maritime  state  the  same  interests  are  involve.1,  the  same  sea 
perils  are  encountered,  and  the  circumstances  arising  out  of  each 
marine  adventure  are  similar  in  their  nature;  and  the  mutual 
interest  each  has  in  promoting  the  end  in  view,  coupled  with 
probably  the  same  instincts  and  notions  of  justice,  will  doubtless 
facilitate  and  tend  to  the  realisation  of  the  important  object  of  the 
Social  Science  Congress  in  regard  to  this  question.  There  are,  of 
course,  matters  of  detail  arising  out  of  the  peculiar  nature  of  each 
particular  case  which  must  necessarily,  and  may  safely,  be  left  to 
the  discretionary  treatment  of  the  adjuster ;  but  in  so  comparatively 
limited  a  department  of  mercantile  usage,  it  is  surely  not  a  Utopian 
idea  to  believe  that  some  assimilation,  at  least  of  general  principles, 
will  be  effected,  and  that  thus  the  present  uncertainty  of  law  and 
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usage  will  be  swept  away,  and  an  important  advance  be  made  in 
the  direction  of  a  general  codification  of  our  whole  mercantile  law. 

To  smooth  the  asperities  and  allay  the  irritations  of  commercial 
intercourse — ^to  approximate  more  closely  to  sound  principle  and 
equal  justice  in  settling  the  relations  subsisting  between  the  dif- 
ferent parties  to  mercantile  transactions — to  arrive  at  a  more 
definite  and  uniform  system  of  legislation  on  matters  inseparably 
connected  with  the  existence  of  this  country  as  a  great  maritime 
power,  are  assuredly  objects  worthy  of  energetic  prosecution  ;  and 
if  by  ventilating  the  various  questions,  of  which  the  above  is 
necessarily  the  merest  outline,  our  efforts  eventuate  in  entire  or 
even  partial  success,  this  will  certainly  form  not  the  least  important 
feature  of  utility  which  has  marked  the  career  and  operations  of 
the  '  National  Association  for  the  Promotion  of  Social  Science.' 

Mr.  L.  R.  Baily  (Average-stater,  Liverpool).  In  considering 
the  points  submitted  to  us  in  the  notice  issued  by  the  Association, 
I  will  first  state  how  I  shall  discuss  them.     I  shall  state, 

1st.  The  principles  which  I  consider  ought  to  govern  each  of 
the  points. 

2nd.  The  reasons  why  I  think  it  inexpedient  to  adhere  to  those 
principles  on  all  of  them. 

As  a  means  of  obtaining  a  practical  result  from  this  meeting 
I  shall  then  suggest, 

3rd.  A  plan  for  attaining  the  uniformity  sought  with  as  little 
deviation  from  principle  as  possible,  and  means  for 
carrying  out  that  plan  in  practice. 

1st.  As  to  the  principle  which  I  consider  ought  to  govern  each 
of  these  points. 

(1)  As  to  the  damage  done  to  a  ship   and   her   cargo   by   a 

voluntary   stranding :    this   is,    I   think,    allowable   in 
General  Average. 

(2)  As  to  the  damage  done  to  a  ship  and  her  cargo  by  water 

let  in  or  poured  into  the  vessel  to  extinguish  a  fire : — 
this  also,  I  think,  is  allowable  in  General  Average. 

(3)  As  to  the  damage  done  bo  a  cargo  by  chafing  and  breakage 

in  consequence  of  a  jettison  : — this  also,  if  unavoidable, 
is,  T  thihk,  allowable  in  General  Average. 

D 
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(4)  As  to  the  damage  done  to  a  cargo  by  discharging  it  at  a 

port  of  refuge : — this  also,  if  unavoidable,  is,  I  think, 
allowable  in  General  Average. 

(5)  As  to  cutting  away  wi-eck  of  masts  which  have  been  acci- 

dentally broken:— this  should  not,  I  think,  be  allowed 
in  General  Average,  for  the  wrecked  state  of  the  masts 
is  the  cause  of  the  damage  which  renders  their  sacrifice 
necessary,  and  it  is  unreasonable,  under  such  circum- 
stances, to  allow  anything  in  General  Average  for  such 
a  sacrifice. 

(6)  As  to  the  expense  of  warehouse  rent  on  the  cargo  at  a 

port  of  refuge,  and  the  expense  of  re-shipping  it,  and 
the  outward  port  charges  at  that  port  when  the  original 
ship  carries  on  the  cargo  from  that  port : — they  all  should, 
I  think,  be  allowed  in  General  Average. 

(7)  As  to  the  damage   done  to   ship,  freight,  and  cargo,  by 

carrying  a  press  of  sail : — this,  I  think,  should  not  be 
allowed  in  General  Average. 

(8)  As  to  the  wages  and  provisions  of  the  crew  whilst  a  vessel 

is  delayed  by  putting  into  a  port  of  refuge  : — they  are 
not,  I  think,  allowable  in  General  Average. 

(9)  The  contributing  values  of  ship,  freight,  and  cargo  should, 

I  think,  be  the  values  at  the  time  when  they  become 
liable  for  the  General  Average. 

On  these  principles  I  have  stated  the  conclusions  only  at  which 
I  have  arrived,  omitting  the  reasons  for  arriving  at  those  conclu- 
sions ;  because,  as  you  will  see  hereafter,  I  do  not  advise  adherence 
to  these  principles,  and  because  you  may  agree  with  me  as  to  the 
correctness  of  the  principles  themselves,  rendering  an  elaborate 
proof  of  that  correctness  unnecessary. 

I  will  now  consider : 

2nd.  The  expediency  of  deviating  from  the  above  principles, 
and  will  apply  it  to  the  points  under  discussion. 

1,  As  to  the  expediency  of  deviating  from  principle  on  any 
point — 

It  is  not  expedient  to  attempt  to  adhere  to  strict  principle  if 
the  attempt  must  fail,  if  it  will  entail  great  evil  and  but  small 
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advantage,  or  if  it  will  afford  excuse  for  gross  injustice  and  cause 
constant  disputes. 

It  is  expedient  to  deviate  from  principle  by  adopting  practical 
rules  for  the  government  of  all  points  on  which  it  is  practically- 
impossible  to  agree  on  facts ;  otherwise  there  will  be  as  many 
results,  in  any  given  case,  as  there  are  parties  consulted  about  it. 

To  a  merchant  or  shipowner  it  is,  as  a  rule,  of  no  consequence 
whether  his  loss  be  paid  to  him  as  General  or  as  Particular 
Average,  provided  it  is  paid  to  him.  To  underwriters  as  a  body, 
•the  same,  provided  they  always  pay  the  loss  in  the  same  way. 
The  great  object  is  certainty. 

2,  As  to  the  application  of  these  remarks  to  some  of  the  points 
under  discussion — 

As  to  voluntary  stranding.  A  vessel  on  the  point  of  sinking  is 
run  on  shore.  The  damage  done  to  her,  and  the  cargo,  by  this  act 
is  in  principle  allowable  in  General  Average.  So  far  the  way  is 
clear,  but  now  comes  the  diflSculty — what  is  the  damage  ?  It  is 
reasonable  to  suppose  that  the  vessel  was  much  strained,  and  had 
much  water  in  her,  before  the  act  was  done,  or  she  would  not  have 
been  run  on  shore.  Who  can  define  the  damage  done  before,  and 
the  damage  done  by  the  stranding,  especially  when  it  is  borne  in 
mind  that  evidence  on  this  point  is  obtainable  from  parties  in- 
terested on  one  side  only,  and  thus  great  facilities  for  fraud  are 
oflTered  ?  Under  such  circumstances  is  it  not  better  to  obtain,  by 
some  practical  rule,  practical  certainty  combined  in  most  cases  with 
practical  justice,  rather  than  by  aiming  at  theoretical  equity,  to 
attain  only  practical  injustice  in  most  cases  and  disputes  in  all  ? 

I  would  suggest,  therefore,  in  order  to  obtain  uniformity  with 
as  little  deviation  from  principle  as  possible,  a  practical  rule  which 
shall  place  voluntary  stranding  on  the  same  footing  as  accidental 
stranding. 

For  similar  reasons  I  would  suggest  practical  rules  which  shall 
make  Particular  Average — the  damage  done  to  a  cargo  by  chafing 
and  breakage  owing  to  a  jettison,  and  the  damage  done  to  a  cargo 
by  discharging  it  at  a  port  of  refuge ;  because  the  allowance  of 
these  losses  in  General  Average  opens  a  wide  door  for  fraud  and 
error,  it  being  assumed  in  practice,  when  these  losses  are  allow- 
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able,  tliat  all  the  damage  and  loss  whicli  the  cargo  has  sustained 
on  the  voyage  was  caused  by  the  jettison  or  the  discharge. 

Not  so  as  regards  the  damage  done  in  extinguishing  a  fire. 
I  do  not  see  any  practical  diflSculty,  in  the  generality  of  cases,  in 
determining  what  damage  was  done  in  that  way  and  what  damage 
was  not  done  in  that  way.  Nevertheless,  in  order  to  prevent 
disputes,  I  would  suggest  a  practical  rule  for  this  point  also,  and 
for  the  following  reasons :  the  damage  done  by  the  water  to  goods 
which  are  actually  on  fire  is  not,  in  principle,  allowable  in  General 
Average.  It  is  doubtful  whether  scorched  goods  should  be* 
governed  by  the  same  principle.  To  prevent  disputes,  therefore, 
I  would  suggest  a  practical  rule,  which  should  admit  in  General 
Average  the  damage  by  the  water  to  the  latter,  but  not  to  the 
former. 

As  regards  cutting  away  the  wreck  of  masts  accidentally 
broken,  I  would  suggest  to  those  who  difier  from  me  in  principle, 
a  similar  practical  difficulty  to  that  applying  to  voluntary 
stranding,  viz. : — What  is  the  value  at  which  they  are  to  be 
allowed?  And,  influenced  by  that  consideration,  I  would  have 
recommended  a  practical  rule,  excluding  this  loss  from  General 
Average,  if  I  had  held  differently  on  the  principle. 

As  regards  wages  and  provisions  for  the  crew,  I  cannot,  in 
principle,  draw  any  distinction  between  them  and  the  wear  and 
tear  of  the  ship  during  the  same  period,  which  last  is  not  recog- 
nised as  General  Average  in  any  country,  so  far  as  I  am  aware. 
I  do  not,  however,  hope  for  general  support  in  this  opinion,  and 
would  therefore  suggest  a  compromise  by  which  the  shipowners 
should,  during  the  vessel's  stay  at  the  port  of  refuge,  receive  in 
General  Average  some  compensation  for  this  expenditure,  which  it 
may  be  expedient  to  calculate  according  to  an  established  scale. 

On  the  other  points  I  would  adhere  to  principle,  excepting  as 
regards  the  contributing  value  of  freight. 

I  can  see  nothing  to  justify  the  customs  that  exist  in  some 
countries  of  contributing  on  half  only  of  the  values  of  ship  and 
freight,  of  excluding  freight  altogether  from  contribution,  or  of  not 
deducting  freight  from  the  value  of  the  cargo  in  arriving  at  the 
contributing  value  of  that  cargo.     I  can  see  nothing  to  justify 
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taking  any  values  of  ship,  freight,  and  cargo,  but  their  actual 
values  at  the  time  when  they  became  liable  for  the  General  Average ; 
but  as  regards  freight  I  would  suggest  a  practical  rule.  I  cannot 
see  anything  to  justify  the  custom  common  in  this  country  of 
arriving  at  the  contributing  value  of  freight,  by  deducting  from 
the  gross  freight,  not  only  all  the  charges  incurred  after  the 
General  Average  act,  but  also  all  those  incurred  before  that  act, 
such  as  the  charges  at  the  loading  port;  nor  can  I  justify  the 
practice  in  the  English  Admiralty  Court  in  salvage  suits,  of  making 
no  deductions  from  the  gross  freight,  in  arriving  at  the  freight's 
contributing  value,  but  it  is  not  unreasonable  to  deduct  from  freight 
the  wages  and  port  charges  incurred  after  the  General  Average  act, 
and  therefore  as  a  practical  rule  for  arriving  at  the  contributing 
value  oi  freight^  I  would  deduct  from  the  gross  freight  the  wages 
and  port  charges  incurred  after  the  General  Average  act. 

3.  Ai  to  the  plan  I  would  suggest  for  carrying  out  these  practical 
rides. 

I  would  call  the  conclusions  we  may  arrive  at  '  The  International 
Congress  Rules  for  adjusting  General  Average,'  I  would  then  print 
them  and  bring  them  before  the  public — i,e,  the  shipowners,  the 
merchants,  the  underwriters,  and  the  average  adjusters — and 
would,  if  practicable,  obtain  their  approval  of  them  on  or  before 
the  1st  March  next,  a  date  which  would  give  time  for  approval, 
and  amendment  if  necessary.  During  this  period  a  paid  secretary 
will  be  necessary :  his  salary  could  easily  be  raised.  On  and  after 
1st  July  next,  I  would  add  a  clause  to  policies  of  insurance  and 
bills  of  lading,  stipulating  that '  General  Average,  if  any,  is  to  be 
adjust/ed  according  to  the  International  Congress's  printed  rules.' 
There  would  be  no  practical  difficulty  in  doing  this ;  for  a  similar 
clause,  ^  General  Average  according  to  English  custom,'  is  even  now 
not  uncommon  in  bills  of  lading.  When  the  new  clause  is  gene- 
rally inserted  in  policies  of  insurance  and  bills  of  lading,  it  will 
govern  the  mode  of  adjusting  General  Average,  and  the  uniformity 
sought  will  be  attained. 

To  carry  out  the  conclusions  we  may  arrive  at,  or  those  which, 
on  or  before  1st  March  1861,  may  be  substituted  for  them,  every 
one  who  approves  of  them  must  act  energetically  for  himself,  and 
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if,  as  perhaps  may  happen,  some  of  the  merchants,  shipowners, 
underwriters,  or  adjusters,  before  whom  the  conclusions  are 
brought,  do  not  express  any  opinion  on  them,  those  who  do  ap- 
prove of  them  must  act  as  if  the  conclusions  had  been  generally 
approved  of,  for  no  reform  was  ever  yet  attained  by  waiting  for  the 
action  of  others. 

As  regards  the  future,  I  coidd  suggest  a  permament  ^  Inter- 
national Court  of  Appeal '  for  the  redress  of  all  other  existing  or 
future  grievances,  but  cui  bono  ?  there  is  not  even  a  reasonable 
probability  that  such  a  court  could  act.  Throughout  this  paper  I 
have  looked  to  practical  results  only,  and  have  avoided  all  theoretical 
remedies.  The  practical  good  must  commence  now^  whilst  we  are 
together  J  or  it  will  never  come.  The  evils  of  the  differences  now 
before  us  are  great:  let  us  endeavour  to  find  a  speedy  practical 
remedy  for  them.  If  we  accomplish  this,  it  will  not  be  difficult  to 
find  a  practical  remedy  for  others. 

P.S. — In  suggesting  this  practical  rule  for  voluntary  stranding, 
I  do  not  propose  to  exclude  the  damage  done  to  a  ship  above  waier 
in  heaving  lier  off,  when  the  expense  of  heaving  her  off  is  allow- 
able in  General  Average.  There  are  no  great  practical  difficulties 
in  ascertaining  this  damage. 

The  Chairman  hoped  that  Judge  Marvin,  of  the  United 
States,  would  favour  them  with  the  views  of  America  on  the 
subject. 

The  Hon.  Judge  Marvin,  (Delegate  of  the  Chamber  of  Com- 
merce of  New  York  and  of  the  Board  of  Underwriters  of  New 
York)  said :  I  come  here,  gentlemen,  from  the  city  of  New  York 
more  to  listen  and  to  hear  what  propositions  may  be  brought 
forward  by  the  various  gentlemen  concerned  in  the  subject  of 
General  Average,  than  to  bring  forward  any  measures  of  our  own. 
We,  in  the  New  World,  although  our  commerce  is  very  extensive, 
have  not  had  the  time  since  we  were  informed  of  this  meeting  to 
consider  these  questions  as  fully  as  you  have  on  this  side  of  the 
water.  However,  upon  receipt  of  the  circular  to  the  Chamber  of 
Commerce,  that  body  thought  it  advisable  to  respond  to  the  invi- 
tation, and  asked  me  to  attend  in  the  capacity  of  its  representative. 
There  is  a  friend,  also,  here  from  Boston,  representing  the  Board 
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of  Trade  of  that  city;  and  there  is  a  gentleman  likewise  from 
Mobile.  None  of  us  are  prepared  to  read  any  paper  on  the  subject 
under  discussion.  We  are  prepared,  however,  in  the  United 
States  to  co-operate  in  any  movement  that  has  a  reasonable  pros- 
pect of  bringing  about  the  object  so  much  desired :  the  best  means 
of  bringing  about  that  plan  may  be  discussed  here.  I  have 
listened  to  the  paper  of  Mr.  Baily  as  to  the  plan  of  producing  the 
uniformity  desired,  after  we  have  settled  upon  the  principles.  I 
don't  know  whether  the  plan  which  he  suggests  might  be  made 
effectual  by  clauses  in  the  policy  and  bills  of  lading,  binding  the 
parties  to  submit  the  question  of  settlement  to  the  rules  prescribed 
by  this  Glasgow  meeting.  If  that  should  be  the  idea  acted  upon 
and  adopted  by  this  convention,  we  ought  to  deliberate  very  calmly 
and  consider  the  principles  laid  down  very  maturely,  and  not  draw 
up  rules  with  great  haste  and  without  the  fullest  consideration.  I 
myself,  however,  see  difficulties  in  the  way.  It  is  true  that  clauses 
inserted  in  the  policy  and  bills  of  lading  will  bind  the  parties  to 
the  contract :  but  they  will  bind  no  one  else.  Some  vessels  in  the 
United  States  are  not  insured  at  all ;  and  as  to  them,  they  would 
not  be  bound  by  any  policy  of  insurance  they  were  not  connected 
with.  They  might,  perhaps,  be  bound  by  the  bill  of  lading,  but 
they  might  stipulate  otherwise  :  their,  rights  and  remedies  would 
be  had  upon  the  law  of  the  land — they  would  appeal  to  their  own 
judicial  tribunals  for  justice.  Mr.  Harper,  in  his  very  interesting 
paper,  which  I  listened  to  with  great  pleasure,  alluded  to  the  idea 
of  legislation  on  the  subject,  and,  to  go  a  little  into  detail,  my  own 
view  on  that  subject  is  this: — That  this  meeting  ought  not  to 
come  to  any  definite  conclusion  as  to  what  the  rules  in  General 
Average  shall  be,  but  that  this  congress  shall  provide  the  means  of 
having  these  questions  referred  to  some  of  the  able  jurists  of  this 
country,  who  should  take  into  their  counsel  all  the  advice  they  can 
obtain  ;  that  those  gentlemen,  within  the  course  of  a  year,  should 
draw  up  the  great  doctrines  of  the  law  of  General  Average ;  that 
they  shall  define,  in  the  form  of  a  bill  to  be  laid  before  Parlia- 
ment, what  is  the  meaning  of  the  term  '  General  Average,'  and 
what  cases  are  to  be  included  within  the  definition  of  General 
Average,  and  that  when  a  case  is  determined  to  be  a  case  of  General 
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Average,  then  to  specify,  as  near  as  well  can  be,  what  expenses 
shall  be  brought  within  it.  Take  a  case :  if  a  ship  has  to  put  into 
a  port  for  repair,  and  supposing  it  to  be  a  case  of  General  Average, 
they  shall  determine  whether  the  wages  and  provisions  shall  or 
shall  not  be  one  of  the  charges  that  make  up  the  General  Average. 
After  those  rules  have  been  made  up  by  the  experience  and  know- 
ledge of  the  gentlemen — after  the  language  has  been  fully  weighed 
by  them — then  I  would  suggest  the  idea  of  printing  them,  and 
the  lines  should  be  far  apart  to  allow  facilities  for  amendments. 
Then  these  should  be  sent  to  all  parts  of  the  world ;  and  I  will 
promise  that  in  Boston,  New  York,  and  New  Orleans  any  propo- 
sitions coming  from  this  side  of  the  water  will  receive  their  con- 
sideration on  that  side.  We  will  in  America  take  up  the  rules 
that  are  furnished  to  us,  and  amend  according  to  our  view  of 
the  matter,  by  introducing  alterations  in  the  phraseology  as  we 
think  necessary,  or  by  the  addition  of  entire  sections,  as  might  best 
conform  with  our  views.  They  should  be  sent  to  France,  Holland, 
and  other  commercial  countries,  and  the  people  there  will  make 
them  conform  to  their  opinions.  In  this  way  you  will  collect  the 
opinions  of  gentlemen  who  have  had  time  for  deliberation,  and 
who  are  not  prompted  by  the  spur  of  the  moment  to  give  an 
opinion  they  do  not,  after  deliberation,  agree  to.  Then  these 
papers  should  come  back  to  London  or  Liverpool :  the  alterations 
and  amendments  are  considered,  and  with  the  experience  they 
have  obtained  and  the  information  they  have  before  them,  the 
gentlemen  will  be  able  to  draw  up  a  Bill  to  be  brought  before 
Parliament,  and  to  be  made  the  law  of  Great  Britain.  A  Bill 
thus  matured  by  the  experience  of  learned  jurists  and  commer- 
cial men  from  the  whole  commercial  world,  I  am  inclined  to 
think,  notwithstanding  the  remarks  of  Mr.  Harper  to  the  contrary, 
would  pass  Parliament.  Suppose  it  should  become  the  law  of  a 
great  nation  like  Great  Britain,  whose  commerce  is  in  every  sea, 
and  whose  law  has  its  influence  all  over  the  world,  I  do  not  think 
there  would  be  any  great  difficulty  in  getting  such  a  law  ena<;ted 
by  the  Congress  of  the  United  States.  There  would  not,  I  think, 
be  much  difficulty  in  France  and  Holland.  In  this  way,  and  by 
legal  enactments,  it  seems  to  me,  that  in  the  course  of  three,  or 
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four,  or  five  years,  something  like  a  great  degree  of  uniformity 
may  be  produced  on  this  subject.  In  this  way  you  would  arrive 
at  a  considerable  degree  of  uniformity  as  to  the  definition  of  the 
general  law,  but  utter  and  entire  uniformity  in  the  application  of 
law  to  individual  cases  is  hopeless,  in  my  judgment.  That,  we 
cannot  expect  as  long  as  the  minds  of  men  are  unlike,  and  as  long 
as  different  minds  will  take  different  views  of  the  same  question. 
Absolute  uniformity  and  certainty  do  not  belong  to  poor  fallen 
humanity.  Absolute  uniformity  in  practice  we  cannot  expect ; 
but  we  may  certainly  expect  a  greater  degree  of  uniformity  in 
the  definitions  of  the  law.  Now  take  the  case  that  was  put  by 
Mr.  Harper.  A  ship  sails  from  New  Orleans  laden  with  cotton, 
she  puts  into  a  port  in  distress  for  repairs ;  those  repairs  are  made, 
and  she  proceeds  to  Liverpool.  In  that  case  the  wages  and  pro- 
visions of  the  master  and  crew  during  the  time  of  detention  will 
not  be  paid  at  Liverpool ;  the  expenses  will  fall  upon  the  shipowner. 
But  let  the  same  ship  be  bound  for  Amsterdam,  with  the  same 
number  of  bales  of  cotton,  and  the  provisions  and  wages  would  be 
allowed  :  it  would  be  a  case  of  General  Average.  So  well  is  this 
understood,  that  masters  of  American  vessels,  when  they  have 
been  disabled,  congratulate  themselves  that  they  are  bound  to 
Amsterdam  and  not  to  Liverpool,  because  in  the  one  case  they 
would  be  allowed  provisions  and  wages,  and  in  the  other  they  would 
not.  In  cases  of  temporary  repairs  to  enable  the  vessel  to  carry 
on  the  cargo,  there  would  be  General  Average  in  Havre  and  in 
America — not  so  in  Great  Britain.  We  are  more  inclined  in  the 
United  States,  in  our  general  system  of  law  on  this  subject,  to  be 
in  accordance  with  the  system  prevailing  upon  the  continent  of 
Euroi)e  than  with  that  which  prevails  at  Lloyd's.  The  great  mass 
of  our  common  law  came  from  the  parent  country,  from  England ; 
but  we  have  adopted  many  of  the  principles  and  ordinances  of 
commercial  law  which  are  not  particularly  British.  In  the  great 
international  laws  of  the  world  we  have  been  more  inclined  to 
approve  of  the  equity  and  justice  of  the  continental  rules  than  we 
have  been  of  those  which  have  been  established  at  Lloyd's,  either 
by  arbitrary  adjustments  or  by  usage.  In  the  principles  pre- 
vailing on  the  Continent,  the  general  maritime  law  has  its  foun- 
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dation  in  the  great  system  of  Roman  civil  law ;  and  there  never 
was  a  system  so  just  in  its  details,  so  perfect  in  its  provisions  for 
the  administration  of  justice  between  man  and  man,  as  the  Roman 
civil  law.  Coming  down  from  the  Romans,  and  revived  in  the 
middle  ages,  it  was  repelled  by  the  spirit  of  liberty  in  England, 
because  it  favoured  despotic  government ;  but,  between  man  and 
man,  the  principles  were  sound  and  excellent ;  and  the  more  the 
civil  laws  of  Rome  are  studied,  the  more  are  our  minds  imbued 
with  the  principles  of  justice  which  characterised  them.  Being 
relieved  from  the  trammels  of  the  English  system,  our  law  on  the 
subject  of  General  Average  is  found  to  be,  in  some  instances,  in 
conflict  with  the  usages  that  prevail  at  Lloyd's ;  and  our  practice 
will  be  found  to  conform  more  nearly  with  the  practice  and  usage 
that  prevails  throughout  the  continent  of  Europe.  Having  now 
in  this  very  rambling  way  addressed  a  few  words  to  you,  I  submit 
to  listen  to  what  may  be  said  by  the  gentlemen  present. 

Mr.  J.  Russell  Bradford  (Delegate  of  the  Board  of  Trade 
Boston,  Mass.)  said :  I  have  the  honour  of  standing  here  to  repre- 
sent the  Board  of  Trade  of  Boston.  It  is  quite  recently  that  I 
knew  of  my  appointment,  and  until  the  last  few  days  I  was  very 
uncertain  whether  my  health  would  permit  my  being  here.  My 
friend  from  New  York  has  in  his  closing  remarks  alluded  to  our 
laws  as  being  based  upon  the  old  Roman  law.  Now  we  in 
America  are  inclined  to  think  that,  where  there  has  been  any 
deviation  from  the  Roman  law,  that  law  was  not  at  fault,  but 
British  practice  is  an  innovation,  and  should  be  changed;  and 
especially  in  Massachusetts  we  think  we  stand  very  nearly  in 
accordance  with  the  old  Roman  law.  In  the  voluntary  stranding 
of  a  ship  no  one  with  us  supposes  that  any  other  damage  is  to  be 
contributed  for  but  the  actual  damage  occasioned  by  the  stranding. 
As  to  the  damage  caused  to  ship  and  cargo  in  extinguishing  fire, 
the  damage  to  ship  by  scuttling  is  allowable  by  English  rule.  We 
allow  the  whole  damage  done  by  water  in  extinguishing  fire ;  but 
we  distinguish  very  closely  between  the  damage  caused  by  fire  and 
that  caused  by  water:  we  allow  the  damage  done  by  water  solely. 
The  wages  and  provisions  we  allow .  Carrying  a  press  of  sail  we 
do  not  allow :  a  decision  in  a  case  in  the  Supreme  Court  of  the 
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United  States  was  against  it :  the  sails  were  used  for  their  legiti- 
mate purpose,  and,  if  lost  by  unusual  press  of  wind,  ought  not  to 
be  allowed  in  General  Average.  In  the  contributing  value  of  ship, 
freight,  and  cargo  we  follow  the  English  rule,  except  with  regard 
to  the  freight.  I  would  say  a  few  words  in  regard  to  the  carrying 
out  of  any  measures  that  we  may  arrive  at  here.  I  liked  the 
remarks  made  by  Mr.  Baily,  and  it  appears  to  me  that  the  hints 
he  gave,  if  followed,  may  attain  the  result  desired  much  more 
speedily  than  my  friend  who  last  spoke  suggests  would  be  the 
case.  I  think  well  of  that  proposition,  but  I  have  some  doubts  of 
the  passing  of  a  law  by  our  own  Congress.  It  seems  to  me  that 
the  best  way  of  meeting  the  matter  is  by  a  bill  of  lading,  and  to 
treat  this  subject  as  if  there  was  no  insurance  in  the  world,  taking 
as  General  Average  that  which  is  simply  justice 'between  man  and 
man,  for  the  matter  of  insurance  will  certainly  adjust  itself;  and 
the  great  object  we  ought  to  have  is  to  try  and  establish  what  is 
justice  between  man  and  man. 

Mr.  Daniel  Wheeler  (Representative  of  the  Chamber  of 
Commerce  of  Mobile)  said  he  was  glad  of  the  opportunity  of 
seeing  the  gentlemen  present.  Notwithstanding  that  the  gentle- 
men from  America  had  read  no  paper,  there  was  evidence  in  the 
speeches  which  they  had  made  that  they  had  studied  the  subject. 
He  was  sure  the  United  States  of  America,  being  the  second 
commercial  nation  in  the  world,  would  willingly  support  the  desire 
to  have  a  uniform  system  of  Average  that  would  be  just  to  all 
nations  and  to  all  people.  The  usage  of  the  State  of  Alabama 
differed  from  that  of  New  York  and  Boston ;  and  in  Mobile,  which 
is  in  that  state,  and,  though  comparatively  new,  had  a  large  com- 
merce, they  were  exceedingly  anxious  to  conform  to  the  best 
usages  of  the  great  commercial  nations.  With  regard  to  the  plan 
of  arriving  at  a  uniform  system,  he  differed  from  the  gentlemen 
who  had  just  spoken.  He  would  look  at  it  as  a  commercial  matter, 
not  as  a  national  one.  The  laws  were  sufficient  already,  and  he 
thought  the  movement  should  commence  with  the  Chambers  of 
Commerce  of  the  various  great  commercial  emporiums.  He  coin- 
cided with  the  gentleman  from  Boston  that  a  much  less  time  than 
four  or  five  years  would  bring  round  a  uniform  system  of  Average, 
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and  he  would  be  very  much  in  favour  of  that  plan  if  it  should  be 
proposed.  Chambers  of  Commerce  were  composed  of  practical 
and  commercial  men,  immediately  interested  and  concerned  in  the 
settlement  of  the  question ;  and  he  thought  the  movement  should 
emanate  from  the  Chambers  of  Commerce  for  the  different  com- 
mercial emporiums. 

The  Chairman.  The  resolution  which  I  see  here  is  '  that  the 
damage  done  to  ship,  cargo,  and  freight,  by  running  a  ship  on 
shore ' — that  must  mean  a  voluntary  running  the  ship  on  shore. 
How  would  this  be  ?  I  had  the  misfortune  to  be  in  a  wreck  on  the 
coast  of  Yarmouth  sixty  years  ago,  I  am  sorry  to  say.  Coming 
from  Norway,  after  taking  a  pilot  on  board,  we  struck  on  a  rock  ; 
and  although  it  was  in  the  middle  of  February,  we  had  calms  and 
very  mild  weather,  and  luckily  for  us  that  excessively  moderate 
weather  continued.  Lord  Stuart  de  Rothesay  and  I  were  together, 
and  the  first  thing  that  happened  to  us  was  the  crunch  which 
we  heard  in  our  hammocks  in  the  morning,  before  we  got  out.  We 
went  to  the  pumps,  but  all  our  efforts  were  vain.  We  found  the 
rudder  had  been  carried  away,  and  there  was  a  hole  in  the  bottom 
sufiicient  to  sink  the  vessel.  She  was  wat^r-logged  in  the  course 
of  three  hours ;  but,  luckily,  the  cargo  was  of  timber,  and  she  could 
not  sink.  Suppose  this  had  happened  :  suppose  she  had  not  been 
laden  with  timber, — there  she  was  in  deep  water,  and  with  that 
hole  in  her  bottom  she  was  quite  certain  to  sink  if  she  had  not  been 
run  on  shore.  Now,  suppose  she  had  not  had  a  cargo  of  timber, 
and  the  Norwegian  captain  had  run  her  ashore,  would  that  have 
been  a  voluntary  act — running  her  on  shore  to  save  her  from  being 
sunk  ?  And  another  risk  was  this : — we  remained  off  there  for 
eight-and-forty  hours,  and  could  not  get  any  boat;  and  then, 
though  we  were  quite  safe  unless  the  wind  had  sprung  up — and  in 
the  middle  of  February  the  probability  was  that  a  great  wind  would 
spring  up  either  from  the  shore  or  from  the  sea,  it  did  not  signify 
which — but  if  a  wind  had  sprung  up  she  would  have  gone  to  pieces 
if  she  had  been  driven  out  to  sea,  or  if  she  had  been  driven  on  shore. 
Would  not  the  captain  have  been  justified  in  that  case  in  run- 
ning the  ship  on  shore  to  avoid  these  risks  ?  He  had  two  risks 
to  avoid :  the  wind  getting  up  and  driving  her  out  to  sea  or  on 
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shore ;  and  supposing  sliehad  not  been  timber-laden  she  would  have 
sunk.  Would  it  have  been  voluntary  stranding  to  run  her  on  shore 
to  avoid  sinking  ?  I  cannot  see  that  it  would.  The  proposition  is 
that  the  damage  caused  by  running  on  shore  should  be  General 
Average ;  that  would  only  be  a  question  of  fact. 

Mr.  Laurence  R.  Baily  then  moved  the  first  resolution :  *  That 
the  damage  done  to  ship,  cargo,  and  freight,  by  running  a  ship  on 
shore  (excepting  the  damage  done  to  the  ship  above  water  in 
heaving  her  ofi^,  when  the  expense  of  heaving  her  off  is  allowable 
in  General  Average)  shall  not  be  allowed  in  General  Average.'  He 
did  not  know  whether  he  ought  to  allude  to  the  noble  lord's  remarks 
as  to  voluntary  stranding,  but  perhaps  it  would  be  as  well  to  do  so. 
His  lordship  demurred  to  calling  a  ship  run  on  shore,  when  she 
was  on  the  point  of  sinking,  a  voluntary  stranding.  What  is 
'  voluntary '  ?  Anything  which  a  man  does  himself  from  choice  is 
*  voluntary.'  If  a  man  were  standing  on  a  line  of  railway,  and  a 
train  were  coming  up,  he  must,  as  a  reasonable  man,  jump  off  the 
line ;  but  still,  if  he  choose  to  abandon  that  character,  he  can  re- 
main on  and  be  killed ;  and  therefore  his  jumping  off  would  be  a 
voluntary  act. 

The  Chairman.  Suppose  a  highwayman  comes  up  to  you  and 
says,  '  Give  me  your  purse  or  your  life,'  and  you  give  him  your 
money  to  save  your  life,  would  you  consider  that  a  voluntary  act? 

Mr.  Baily.  Most  certainly  I  would.  Everything  I  do,  which 
I  can  either  do  or  leave  undone,  is  a  voluntary  act.  I  call  an  act 
which  a  reasonable  man  performs,  a  voluntary  act,  although,  if  he 
continue  to  be  a  reasonable  man,  he  must  perform  it.  For  instance, 
when  I  am  on  a  line  of  railway,  and  jump  off  to  save  my  life, 
jumping  off  is  a  voluntary  act.  If  I  am  going  to  the  bottom  of 
the  sea  with  my  ship,  and  to  save  myself  I  cut  away  her  masts, 
cutting  away  the  masts  is  a  voluntary  act.  When  there  is  a  choice 
of  alternatives,  it  is  clearly  voluntary  when  you  choose  between 
them.  Now  as  to  the  injury  done :  until  a  thing  actually  happens 
there  is  no  certainty  that  it  will  happen.  That  sinking  to  which 
Lord  Brougham  alluded,  might,  for  aught  we  know,  have  been  pre- 
vented ;  and  the  railway  train  might  have  been  stopped  before  it 
reached  me.    If,  in  such  a  case,  you  convert  a  doubt  into  a  positive 
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certainty,  you  have  done  the  shipowner  an  injuiy.  Whenever  you 
convert  a  doubt — ^and  a  moral  certainty,  even,  is  but  a  doubt,  i.e. 
an  extreme  degree  of  probability — into  an  actual  certainty,  and 
that  certainty  involves  a  loss,  you  do  a  man  an  injury.  If  you  run 
a  ship  on  shore,  and  that  act  occasions  injury  which  is  clearly 
traceable  to  the  voluntary  stranding  only,  that  is  an  injury  which 
it  is  possible  might  have  been  avoided.  But,  as  I  remarked  in  the 
paper  which  I  read  before  the  meeting,  the  practical  difficulties  are 
so  great,  that,  however  correct  in  theory  it  may  be  to  allow  such 
damages,  I  would  in  practice  reject  them  from  General  Average ; 
for  when  a  ship  is  run  ashore  much  water  is  already  in  her,  and 
she  and  her  cargo  have  both  sustained  much  damage  previously. 
By  running  her  on  shore  these  injuries  maybe  increased ;  but  who 
in  the  world  is  to  say  what  that  increase  is  ?  Is  it  not  better  to 
waive  your  principle  and  make  a  practical  rule  to  prevent  litigation  ? 
Principle  even  includes  some  only  of  the  damage  sustained  by  ship 
and  cargo,  for  it  excludes  the  damage  which  would  have  happened 
if  the  ship  had  not  been  run  on  shore.  Referring  to  some  remarks 
by  some  of  the  gentlemen  present,  that  in  practice  the  loss  was  not 
allowed,  even  in  those  countries  in  which  the  principle  of  allowing 
it  was  recognised,  and  therefore  the  abuse  of  principle  was  not  to 
be  feared,  Mr.  Baily  added:  As  a  matter  of  fact,  I  differ  from 
some  of  the  gentlemen  who  have  spoken  of  the  practioal  working 
of  adhering  to  principle,  for  I  have  actually  seen  adjustments  of 
voluntary  stranding  in  which  the  whole  ship  and  cargo  have  been 
allowed  in  General  Average. 

The  Chairman.  You  consider  voluntary  to  be  that  which  con- 
verts a  moral  certainty  into  an  actual  certainty ;  and,  to  revert  to 
the  case  of  the  highwayman,  when  you  run  the  risk  of  your  life  by 
refusing  to  give  up  your  purse,  and  convert  the  moral  certainty  of 
his  killing  you  into  an  actual  certainty :  that  is  suicide  on  your  paiii. 

Mr.  Baily.  Yes.  I  merely  made  these  remarks  to  bring  the 
question  before  you,  in  order  that  anybody  who  has  anything  to  say 
on  the  resolution  may  do.  so ;  and  I  now  beg  formally  to  move  the 
resolution. 

Mr.  Davison  asked  whether  they  could  come  to  any  vote  on  the 
questions  in  a  mixed  company  such  as  that  present. 
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Mr.  Bathboxe  explained  that  voting  papers  would  be  sent 
round,  on  which  gentlemen  should  write  their  names  and  the  bodies 
they  represented,  if  any ;  that  the  names  would  be  printed,  so  that 
the  voting  would  not  be  merely  numerical,  but  would  be  considered 
in  respect  of  the  weight  of  the  names  voting,  for  or  against  any 
proposition ;  and  that  he  hoped  no  gentleman  would  vote  except 
those  who  had  given  some  time  and  attention  to  the  subject. 

Dr.  Bahusex,  of  Amsterdam,  said :  Voluntary  stranding  was 
a  measure  justified  only  by  extreme  necessity.  They  must  not  for- 
get that  in  the  various  commercial  codes  which  admit  voluntary 
stranding  as  General  Average,  as  in  the  French,  Dutch,  and  other 
codes,  they  had  done  so  because,  when  the  peril  was  extreme,  there 
could  be  nothing  more  done  to  save  the  ship  and  cargo.  But,  in 
determining  what  ought  to  be  allowed  for  this  voluntary  stranding, 
you  must  distinguish  between  the  damage  sustained  before  the 
voluntary  stranding  and  the  damage  which  is  the  direct  consequence 
of  the  stranding.  Before  the  ship  was  run  ashore  she  might  be  in 
a  very  decayed  or  damaged  state  ;  only  the  damage  that  could  be 
ascertained  to  be  the  direct  consequence  of  the  stranding  could  be 
allowed  in  General  Average.  We  are  told  here  that  the  English 
law  is  much  better  than  the  American,  French,  and  Dutch  laws ; 
but  they  had  heard  that  morning  from  the  Lord  Advocate  that, 
theoretically,  a  law  might  be  good,  but  practically  bad.  A  theory 
might  be  correct  and  the  practice  inexpedient. 

Mr.  Wertheim  said,  when  they  considered  the  history  of  the 
Dutch  laws,  it  was  certain  that  they  founded  the  first  principles  of 
their  commercial  law  on  the  laws  which  they  received  from  the 
Boman  Empire ;  and  a  voluntary  stranding  would  be  contributed 
to  by  ship,  cargo,  and  freight. 

The  Chairman.  Then  freight  would  pay  as  well  as  ship  and 
cargo ;  that  would  be  General  Average. 

Mr.  Wertheim.  That  principle  is  laid  down  in  699  of  the  Dutch 
Commercial  Code. 

Mr.  Bradford  thought  the  resolution  went  too  far.  The  vessel 
is  not  in  a  sinking  condition  in  every  case  of  voluntary  stranding; 
in  a  great  majority  of  cases  where  there  was  voluntary  stranding, 
there  was  dragging  or  kedging  towards  the  shore,  where  there 
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might  be  rocks ;  and  the  master  chose,  instead  of  holding  on  with 
the  anchor,  to  sacrifice  the  safety,  whatever  it  was,  and  run  the 
ship  on  shore.  That  was  clearly  the  act  of  man — ^the  judicious  act 
of  man.  But  the  anchors  might  hold,  for  it  was  nothing  unusual 
to  bring  up  a  ship  after  she  had  dragged ;  the  master  sacrificed 
that  chance,  and  ran  her  on  the  strand.  If  he  damaged  his  vessel 
and  then  ran  her  on  shore,  and  said  the  cargo  and  freight  should 
contribute  for  the  value  of  the  ship,  he  could  not  allow  that ;  he 
never  knew  that  to  be  allowed  in  General  Average.  The  ship  had 
no  value,  and  where  was  the  loss  ?  There  was  a  case  in  which  a 
ship  was  tight,  and  was  going  towards  the  shore ;  still  she  might 
have  held  on ;  but  the  master,  seeing  a  sandy  beach,  ran  her  so 
high  and  dry  that  she  could  not  get  ofi".  The  Court  had  decided, 
and  the  English  adjusters  had  taken  the  same  ground,  that  where 
there  was  a  voluntary  stranding  they  must  pay  for  it.  The  master 
gave  up  a  chance  of  safety,  perhaps  a  good  chance,  and  ran  the 
ship  on  shore. 

Mr.  Rathbone  did  not  suppose  that  the  captain  of  that  ship 
intended  to  run  her  up  so  high  that  she  could  not  float  again  ;  and 
that  he  only  chose  one  kind  of  danger  instead  of  a  greater  danger. 
The  captain  considered  that,  in  running  the  ship  on  shore,  he  put 
her  into  greater  safety  than  leaving  her  where  she  was.  He  thought 
there  was  no  voluntary  sacrifice  in  that  case,  and  that  the  captain 
did  the  best  he  could  for  the  ship,  supposing  there  had  been  no 
cargo  or  freight  whatever. 

Mr.  Bradford  said  they  considered  it  was  precisely  the  same 
as  cutting  away  the  masts.  There  might  be  a  necessity  for  it,  and 
they  allowed  it ;  and  so  also  in  jettison. 

Mr.  Harper  thought  it  should  always  be  considered  that  the 
master  made  a  sacrifice  in  electing  to  run  his  ship  on  shore ;  he  did 
make  a  sacrifice,  and  therefore  the  value  of  the  ship  should  be  con- 
tributed for. 

Mr.  Baily  said  the  resolution  was  that  the  damage  which  they 
were  discussing  should  not  be  allowed  in  General  Average.  He 
merely  stated  his  own  reasons  for  the  vote  he  intended  to  give. 
Although  he  considered  the  damage  done  in  this  way  was  in  theory 
allowable  in  General  Average,  yet  from  his  practical  experience  he 
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was  of  opiuion  that  the  disputes  arising  from  treating  it  in  that 
way  in  practice   would  be  so  numerous,  that  the  little  theoretical 
good  that  would  be  got  from  trying  to  follow  principle  would  be 
more  than  counterbalanced  by  the  annoyances  and  inconveniences 
the  attempt  would  occasion,  because  they  had  to  deal  with  facts,  and 
facts  were  not  easily  kscertained  in  such  cases.     He  would  suppose 
a  case  in  which  the  ship  had  been  run  ashore  and  the  damage  was 
to  be  allowed.     Let  there  be  twenty  adjusters  consulted  as  to  the 
amount  of  the  General  Average,  and  no  communication  between 
them,  and  he  would  undertake  to  say  that  no  two  out  of  the  twenty 
would  agree  in  their  adjustments  of  the  case.     The  facts  on  which 
they  had  to  decide  were  hypothetical,  and  no  one  could  determine 
the  exact  amount  of  damage   caused  directly  by  the  stranding. 
Another  difficulty  was  this  :  the  evidence  was  all  on  one  side,  that 
representing  the  ship.     On  thd  other  side  there  could  be  nothing 
but  argument.     So,  whatever  t)iey  might  think  of  the  theory,  it 
would  be  better  to  give  up  that  theory  on  the  ground  of  expediency- 
Mu.  James  Bhgun  considered  that  if  upon  this  resolution  was 
intended  to  be  founded  an  application  for  a  legislative  enactment 
they  ought  to  oppose  it ;  but  if  it  were  merely  a  recommendation 
to  put  a  clause  in  the  bill  of  lading,  he  had  no  objection  to  it.     If, 
however,  it  was  to  be  made  law,  it  was,  upon  the  very  face  of  it, 
in  the  teeth  of  the  principles  upon  which  General  Average  was 
founded,  because  it  was  a  voluntary  act  in  law  where  the  will  of 
man  interposed.     But  where  the  will  of  man  interposed  for  the  pur- 
pose of  saving  ship,  cargo,  and  freight,  that  was  General  Average ; 
and  it  was  the  policy  of  the  law  from  the  beginning,  that  if  people  did 
not  make  it  a  contributory  loss,  people  would  not  make  the  sacrifice. 
In  the  case  of  goods  thrown  overboard,  the  theory  was  that  as  those 
goods  were  thrown  overboard  for  the  safety  of  all,  a  sacrifice  was 
made  for  the  common  benefit,  it  was  a  common  contribution.     In 
cases  of  running  the  ship  on  shore,  the  captain  would  always  con-* 
sider  whether  other  people  would  sustain  the  damage  done  to  the 
vessel ;  but  when  he  knew  that  there  would  be  no  contribution,  he 
had  no  interest  in  doing  so.     Of  course  those  who  knew  the  prac- 
tical difficulties  of  making  up  adjustments  had  all  the  facts  before 
them,  and  ought  to  know  whether  they  were  insuperable. 


60  MARITIME  LEQISLATIOX. 

Mr.  Harper  said  when  a  ship  was  run  ashore  all  parties  were 
at  an  equal  risk ;  there  was  no  selection  for  the  ship  and  cargo. 
They  were  all  exposed  to  an  eqnal  danger  in  the  hope  of  saving 
all.  They  were  all — ship,  cargo,  and  freight — put  to  an  equal 
risk,  a  great  risk,  in  the  hope  of  saving  them  from  a  greater  one. 

Hon.  Judge  Marvin  would  suggest  an  amendment.  In  theory 
and  principle  the  resolution  was  wrong ;  and  he  did  not  know 
why  they  should  give  up  a  good  principle  when  they  might  avoid 
the  inconvenience*  Suppose  they  had  an  amendment  something 
like  this :  *  Stranding  of  ships  shall  be  deemed,  primd  fade^  to  be 
involuntary,  and  not  the  subject  of  General  Average ;  but  if  it 
shall  appear  that  the  case  is  one  of  intentional  stranding  with  the 
view  of  the  safety  cf  all,  then  such  a  case  does  come  within  the 
principle  of  General  Average,  as  an  exceptional  case.' 

Mr.  Baily  observed  that  in  practice  every  case  that  came 
before  adjusters  was  the  exception.  When  a  ship  is  damaged,  the 
only  evidence  that  can  be  obtained  is  one-sided. 

The  Chairman.  Suppose  we  take  it  in  this  way:  that  the 
damage  done  to  ship,  cargo,  and  freight,  by  running  a  ship  on 
shore,  shall  not  be  allowed  in  General  Average,  although  it  was 
done  for  the  benefit  of  ship,  freight,  and  cargo. 

Mr.  Baily.  Yes. 

After  some  conversation,  the  first  resolution,  as  originally  pro- 
posed, was  put  to  the  vote,  and  negatived  by  a  majority. 

An  amended  resolution  was  afterwards  carried  upon  this  subject 
on  the  third  day. 

Hon.  Judge  Marvin  then  proposed  the  second  resolution; 
^  That  the  damage  done  to  ship,  cargo,  and  freight,  in  extinguish- 
ing fire,  shall  be  allowed  in  General  Average.' 

Dr.  Rahusen  suggested  that  the  resolution  should  be  altered  to 
the  '  damage  done  by  water,'  as  that  would  make  the  meaning 
more  clear. 

Mr.  Baily  thought  that  if  they  confined  it  to  the  damage  done 
by  water,  it  would  still  leave  the  question  unsettled,  for  there 
would  still  remain  the  damage  done  in  getting  at  the  fire,  in  order 
to  extinguish  it :  such  as  cargo  thrown  overboard,  breaking  down 
a  cabin,  &c. 
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Mr.  BiCHARDS  objected  to  that  being  charged  to  General 
Average,  on  the  same  ground  that  he  objected  to  the  resolution  on 
voluntary  stranding.  If  the  fire  was  in  one  part  of  the  ship,  and 
cargo  that  could  be  readily  got  at  was  in  another  part,  they  would 
take  the  goods  out  of  another  batch  not  affected  by  fire,  and  put 
them  into  lighters :  but  the  damage  done  by  water  poured  upon 
the  fire  was  purely  accidental,  and  the  parties  affected  should  treat 
it  as  Particular  Average ;  and  he  saw  no  reason  why  they  should 
change  the  system. 

Mr.  Baily,  referring  to  some  remarks  that  had  been  made 
that  injury  by  water  in  such  a  case  was  not  a  sacrifice,  as  the  ship 
and  cargo  on  fire  would  have  been  lost  but  for  the  water,  said  they 
never  had  a  General  Average  act,  excepting  when  the  ship  was 
brought  to  a  state  in  which  it  was  supposed  that  she  would  be 
lost.  On  that  principle,  masts  cut  away  should  not  be  allowed ; 
for,  if  the  vessel  were  going  to  the  bottom,  cutting  away  her 
masts,  and  thus  saving  her,  would  be  a  positive  benefit  to  her. 
With  reference  to  Mr.  Richards's  remark  about  craft  taking  a 
portion  of  the  cargo  into  safety,  that  must  be  an  accidental  circum- 
stance, not  to  be  dealt  with  as  a  matter  of  principle.  When  a 
fire  was  raging  in  a  ship,  they  had  to  pour  water  into  her  as  a 
means  to  put  it  out ;  and  if  they  injured  other  portions  of  the 
ship's  cargo  by  so  doing,  surely  they  had  injured  the  owner  of  that 
property,  and  as  they  had  done  so  for  the  general  good,  all  the 
property  that  was  saved  ought  to  contribute  in  proportion  to  the 
benefit  it  had  derived  from  the  General  Average  act.  If  there 
were  any  little  difficulties  in  the  matter,  it  was  better  that  they 
should  have  a  general  rule.  It  was  undoubtedly  the  custom  to 
exclude  it  in  this  country,  but  it  was  not  so  in  foreign  countries. 
In  America  and  on  the  Continent  he  should  say  that,  as  a  rule, 
they  all  allowed  it,  although  there  might  be  a  few  exceptions.  He 
did  not  see  any  practical  difficulties  in  getting  at  the  damage  done 
to  ship  and  cargo  by  water  and  by  fire. 

Mr.  Leathley  said  he  thought  it  was  due  to  the  meeting  to 
state  the  reasons  why  he  did  not  wish  to  vote.  Lloyd's,  with  which 
he  was  connected,  wished  well  to  this  movement ;  but  they,  he 
believed,  considered  it  premature  to  enter  into  the  discussion  of 

B  2 


52  MARITIME  LEGISLATION. 

the  details ;  and  not  having  from  them  any  commission  to  assent  to 
or  dissent  from  any  resolution  which  should  be  proposed,  he  ought  to 
abstain  from  voting.  In  anything  he  did,  he  vished  it  to  be  under- 
stood that  he  spoke  simply  in  his  individual  capacity.  He  would 
adopt  the  suggestion  which  Judge  Marvin  had  made :  he  would 
take  into  consultation  the  best  advice  he  could  possibly  obtain — 
the  most  eminent  men,  persons  whose  education  and  habits  entitled 
them  to  form  opinions — taking  a  comprehensive  and  enlarged  view 
in  general,  as  well  as  particular  cases.  That  b^ing  his  position  at 
the  present  time,  he  did  not  propose  to  give  any  expression  of 
opinion,  either  as  an  individual  or  as  representing  the  Committee 
of  Lloyd's;  though  at  the  same  time  he  wished  the  movement  well, 
and  hoped  it  would  effect  the  result  aimed  at.  No  doubt  it  would 
take  some  time  to  produce  any  practical  result,  but  so  must  every 
movement  of  this  kind — no  reforms  were  ever  made  in  a  day,  and 
this  was  not  a  reform  which  was  likely  to  occupy  a  very  short  time 
^before  it  was  effected. 

Mr.  Bathbone  observed  that  of  course  no  one  wished  to  inter- 
fere with  Mr.  Leathley's  judgment ;  but  many  of  the  gentlemen 
present  had  given  full  consideration  to  such  questions  in  different 
countries ;  and  he  doubted  whether  such  an  assembly  as  that 
present  had  met  for  the  same  purpose  before.  They  were  gentle- 
men whose  opinions  were  of  great  importance,  and  he  thought  it 
was  of  the  utmost  value  to  have  expressed  the  opinions  of  Antwerp, 
Amsterdam,  Bremen,  and  America,  even  if  they  did  nothing  more. 

The  motion  having  been  passed  by  a  majority,  and  the  time 
for  rising  having  arrived,  the  section  adjourned  until  the  following 
day. 

Wednesday  J  Sepi&mher  26. — Lord  Neaves  jyresiding. 

The  Chairman,  in  opening  the  proceedings,  briefly  explained 
the  business  which  had  been  transacted  at  the  previous  meeting, 
and  said  it  was  of  course  understood  that  the  only  object  of  the 
resolutions  was  to  ascertain,  as  a  matter  of  fact,  the  predominant 
feeling  and  generally  prevailing  sentiment  among  those  who  were 
entitled  to  give  an  opinion  on  the  matter ;  and  where  there  were 
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gentlemen  assembled  from  all  parts  of  the  world,  it  was  important 
that  all  their  opinions  should  be  ascertained,  so  that  due  effect 
might  be  given  to  them.  If  some  gentleman  would  be  so  kind  as 
to  read  the  third  resolution  to  be  proposed,  then  he  would  be  glad 
to  hear  anything  that  any  gentleman  had  to  say  with  regard  to  it. 

Mr.  Rathbone  moved,  p-o  fcyrmd^  the  third  resolution  :  '  That 
the  damage  done  to  cargo  by  chafing  and  breakage,  resulting  from 
a  jettison  of  a  portion  of  the  remainder  of  the  cargo,  shall  not  be 
allowed  in  General  Average.' 

Mr.  W.  J.  Lamport,  in  the  special  interest  of  the  shipowner, 
asked  them  to  pause  before  they  agreed  to  such  a  resolution.  The 
question  was  whether  the  loss  should  fall  upon  the  owner  of  the 
individual  interest — i,e.  be  a  Particular  Average — or  whether  it 
should  be  a  general  contribution.  There  had  been  a  disposition  in 
some  degree  to  adopt  general  principles  by  which  practical  expedi- 
ency might  be  gained ;  and  the  question  was,  whether  it  was  pos- 
sible correctly  to  ascertain  in  an  individual  case  whether  the  loss 
was  particular  or  general ;  but  with  regard  to  the  present  resolution, 
he  would  remind  the  section  that  it  would  be  absolutely  necessary 
in  every  case  to  decide  whether  the  chafing  was  the  result  of  im- 
proper stowage  or  of  a  jettison ;  the  question  not  being  whether 
it  be  not  a  loss  to  fall  on  the  individual  interest  or  whether  it  be 
made  good  by  general  contribution,  but  whether,  in  order  to  prevent 
the  trouble  of  ascertaining  what  the  real  facts  of  the  case  are,  the 
burden  of  proof  is  not  to  be  thrown  on  another  class  of  people,  the 
shipowners.  The  result  of  adopting  that  resolution  would,  in 
almost  every  case,  be  to  throw  the  loss  upon  the  shipowner  unjustly. 
Could  they  ascertain  the  cause  of  chafing?  The  supporters  of 
this  resolution  could  not  do  so  with  anything  like  certainty :  it 
might  have  arisen  from  improper  stowage  or  from  a  jettison  ;  and 
the  only  change  effected  by  the  resolution  would  be  to  throw  the 
onus  of  proof  from  one  set  of  shoulders  to  another. 

The  Chairman  inquired  whether,  supposing  such  and  such 
damage  did  actually  result  from  a  jettison,  was  there  any  question 
as  to  the  principle  ? 

Mr.  Baily.  Some  gentlemen  near  me  dispute  the  principle. 

The  Chairman  said  the  question  was  whether  they  would  give 
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np  the  principle  on  an  ascertained  statement  of  facts,  or  would  the 
difficulty  of  drawing  the  line  induce  them  to  waive  the  principle 
altogether  ? 

Mr.  Leathley  thought  there  was  one  thing  absent  in  the 
statement  of  facts  which  was  an  essential  element  in  General 
Average,  and  that  was  the  selection  of  some  particular  thing  for 
destruction  for  the  general  benefit  of  the  parties  concerned.  In 
the  present  case  there  was  no  intention  to  injure  certain  goods  ;  it 
was  simply  an  accident.  The  same  principle  ran  through  the  whole 
spirit  of  English  jurisprudence,  and,  he  contended,  correctly  so. 
There  was  an  absence  of  any  intention  to  injure  the  property. 
There  was  another  thing  which,  as  a  matter  of  principle,  ought  to 
be  present,  which  was  certainty.  When  a  person  had  sustained 
injury  it  ought  to  be  shown  that  the  injury  had  been  actually  sus- 
tained ;  but  when  it  was  a  question  of  chafing  it  was  impossible 
to  show  when  and  how  and  where  it  had  occurred ;  it  might  be 
chafed  at  one  time  or  at  another.  The  whole  thing  was  involved 
in  ambiguity,  which,  he  contended,  ought  to  withdraw  it  from 
General  Average. 

The  Chairman.  The  question  involved  is — Is  it  the  result  of  a 
jettison  for  the  general  good  or  for  a  part  ? 

Mr.  Leathley.  I  deny  that  it  is  a  certainty.  There  may  be, 
and  sometimes  is,  a  chafing  after  a  jettison,  but  it  is  purely  inci- 
dental. 

Mr.  Harper.  But  the  master  contemplates  the  possibility. 

Mr.  Baily  said  there  was  a  particular  way  of  stowing  a  cargo 
by  which  the  whole  was  kept  steady ;  and  if  the  master  took  out 
the  wedge  that  kept  the  goods  fast,  and  thus  permitted  them  to 
move  about^  the  natural  consequence  was  that,  having  loosened 
them,  they  would  rub  up  against  and  chafe  one  another.  This 
natural  expectation  of  what  would  happen  is  followed  in  the  case 
before  us  by  the  fact  that  it  did  happen.  If  a  mast  were  cut  away 
and  in  its  fall  knocked  down  another,  those  who  support  this  reso- 
lution on  principle  would  allow  the  second  mast ;  and  he  therefore 
could  not  see,  if  they  admitted  that  the  chafe  was  the  unavoidable 
consequence  of  throwing  overboard  a  portion  of  the  cargo,  how 
they  could  resist  on  principle  the  allowance  of  the  loss  in  General 
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Average.  But  there  were  several  practical  difficulties.  The  mere 
fact  that  the  wedge  was  taken  out,  and  that  the  chafing  happened 
from  it,  was  not  sufficient  to  justify  the  allowance,  if  the  loss  could 
have  been  arrested,  prevented,  or  checked.  If  you  throw  on  an 
individual  the  responsibility  of  clearing  himself,  you  get  nearer  to 
truth  in  practice  than  when  you  spread  the  loss  over  a  large  body. 
If  the  shipowner  should  clear  himself  in  such  a  case,  the  practical 
rule  will  throw  the  loss  on  the  underwriter  of  the  goods  chafed. 
The  object  of  the  rule  was  not  somuch  to  throw  the  absolute 
responsibility  or  the  difficulties  of  the  case  upon  the  master  as  to 
get  at  facts. 

Mr.  W.  J.  ToMUNSON.  Are  we  trying  a  question  of  principle 
or  expediency  ? 

Mr.  Rathbone.  The  questions  have  all  been  put  both  upon 
principle  and  expediency. 

The  Chairman.  Where  a  resolution  arises  it  may  be  supported 
or  opposed  on  two  grounds — on  principle,  or  on  the  ground  that, 
even  supposing  it  to  be  consistent  with  principle,  it  is  not  expedient, 
from  the  difficulties  of  the  investigation  or  from  other  inducements, 
to  adopt  it. 

Mr.  Tomlinson  said  one  of  the  questions  settled  yesterday  was 
on  principle,  and  another  on  the  ground  of  expediency.  With  - 
reference  to  the  resolution — if  a  cask  were  removed  from  the  cargo 
and  the  next  was  uninjured  by  chafing,  was  it  right  that  the  ship- 
owner should  be  made  responsible  for  that  ?  Was  the  shipowner 
to  be  made  liable  ?  No,  certainly  not.  His  own  opinion  was  quite 
clear,  both  as  to  principle  and  to  the  expediency. 

Mr.  Richards  said  he  quite  agreed  with  the  resolution  in  fact 
and  in  expediency.  Unless  there  was  a  limit  drawn  as  to  what 
General  Average  was,  they  would  get  into  interminable  confusion. 
In  the  case  of  jettison  of  goods,  that  was  of  course  a  direct  act, 
and  of  course  General  Average,  but  the  consequence  of  that,  the 
derangement  of  the  cargo,  ought  not  to  follow  as  a  General 
Average  act.  If  it  was  meant  to  do  so,  there  was  no  knowing  to 
what  extent  it  might  go ;  and  no  line  could  be  drawn  unless  you 
drew  it  between  the  immediate  and  direct,  and  the  consequential 
and  inferential  result  of  the  action.     The  jettison  was  a  direct  act, 
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and  was  therefore  General  Average :  the  injury  caused  by  the 
derangement  of  the  ship's  cargo  was  a  secondary  consequence,  and 
therefore  ought  to  be  borne  by  the  owners  of  the  specific  goods. 

Mr.  Leathley,  taking  up  the  argument  of  Mr.  Richards,  asked 
where  this  liability  as  to  consequential  damage  was  to  stop.  Cargo 
would  deteriorate  to  a  certain  extent  by  detention  at  a  foreign  port. 
He  had  known  tea  depreciate  in  value,  to  the  amount  of  a  farthing 
a  pound,  in  consequence  of  detention.  If  the  line  was  to  be 
drawn  anywhere,  why  not  draw  it  between  direct  and  secondary 
consequences?  When  articles  were  selected  for  the  purpose  of 
sacrifice,  all  well  and  good ;  but  when  you  went  beyond  that  point 
the  loss  might  be  traced  to  inferential  consequences,  and  it  was 
impossible  to  make  any  selection  in  that  case. 

Mr.  Lamport  thought  that  where  the  consequential  damage 
was  uncertain  there  should  not  be  General  Average ;  where  it  was 
certain,  it  should  be  General  Average.     If  the  chafing  of  goods 
was  the  certain  and  undoubted  consequence  of  the  jettison,  then, 
he  said,  in  principle  it  ought  to  be  the  subject  of  General  Average. 
The  question  was  as  to  the  uncertainty.     As  a  shipowner  he  was 
perfectly  aware,  from  practical  experience,  that  it  was  considered 
necessary,  in  order  to  relieve  the  shipowner  from  responsibility, 
that  he  should  be  in  a  position  to  prove  that  the  damage  did  not 
occur  from  his  default.     As  a  matter  of  practice  the  onus  of  proof 
was  undoubtedly  thrown  upon  the  shipowner.     He  would  prove 
that  the  damage  to  the  goods  did  not  arise  from  improper  stowage. 
Then  what  did  it  arise  from  ?     Of  course  from  the  jettison,  and  the 
chafing   having  certainly  arisen  from  the  jettison,  the  principle 
required   that  it   should   be  made  good  by  general  contribution. 
There   were   peculiar  kinds  of  cargoes  which  might  be  almost 
entirely  lost  by  chafing,  and  if  the  loss  was  undoubtedly  ascertained 
as  the  certain  consequence  of  the  jettison,  what  distinction  was 
there  between  the  cask  thrown  overboard  and  the  cask  broken  in 
the  hold  and  the  contents  leaked  out  ?     Each  was  the  direct  and 
consequent  loss  of  the  jettison,  and  oaght  to  follow  the  same  rule 
The  Chairman  suggested  whether  the  line  might  not  be  drawn 
at  another  place,  for  to  draw  it  between  direct  and  consequential 
was  not  easy — whether  it  would  not  do^.  occasioned  by  the  jettison. 
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notwithstanding  that  the  cargo  was  previously  well  stowed,  and 
notwithstanding  the  jettison  every  care  was  t^aken  to  keep  it  all 
right,  but  that  which  was  the  result  ard  undoubted  consequence 
of  the  jettison. 

Hon.  Judge  Marvin  asked  whether  upon  a  policy  of  insurance 
upon  cargo  the  underwriter  would  be  liable  for  the  breakage  of 
cargo  caused  by  the  jettison. 

Mr.  Leathley  replied  that  certainly  he  would  be  bound  under 
the  policy  of  insurance. 

Hon.  Judge  Marvin  thought,  if  the  chafing  and  breakage 
were  the  immediate  result  of  the  jettison,  it  should  be  allowed ; 
but  if  it  were  not  the  immediate  consequence  of  the  jettison,  or 
if  it  were  caused  by  the  neglect  of  the  ship-master,  it  should  not 
be  allowed.  As  the  resolution  stood,  he  would  be  compelled  to 
vote  against  it ;  but  he  hoped  the  words  '  not  immediately  result- 
ing '  would  be  introduced  into  the  motion. 

Mr.  Baily,  although  he  might  differ  with  the  principle,  still 
thought  very  strongly  that  it  was  a  question  of  expediency. 

The  resolution,  on  being  put  to  the  vote,  was  carried. 

Mr.  Rathbone  next  moved :  '  That  the  damage  done  to  cargo 
and  the  loss  of  it  and  the  freight  of  it,  resulting  from  discharging 
at  a  port  of  refuge  in  the  way  usual  at  the  port  with  ships  not  in 
distress,  shall  not  be  allowed  in  General  Average.' 

Mr.  Leathley  thought  this  resolution  involved  exactly  the 
same  question  as  that  included  in  the  last.  The  spirit  of  the  one 
was  embodied  in  the  spirit  of  the  other ;  and  those  who  supported 
the  last  would  support  this,  and  those  who  opposed  the  last  would 
oppose  the  present  resolution. 

Mr.  Baily  thought  otherwise,  and  observed  that  when  a  cargo 
is  discharged  there  are  some  articles  which  it  was  not  possible  to 
avoid  injuring,  the  mere  effect  of  moving  them  was  sufficient. 
With  hides,  for  instance :  the  stowing  of  hides  at  the  ports  at 
which  they  were  obtained  was  a  peculiar  trade,  and  in  no  other 
port  except  such  ports  could  they  be  properly  stowed.  All  the 
care  in  the  world  would  not  enable  them  to  re-stow  the  hides  at  a 
port  of  refuge,  not  a  hide  port,  without  injury.  Then  again,  they 
very  often  found,  when  a  cargo  was  discharged,  that  it  was  neces- 
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sarily  injured  from  exposure  to  the  weather,  or  it  was  lost  between 
the  ship  and  the  warehouse.  At  the  end  of  the  voyage,  again, 
they  found  that  the  cargo  was  short  or  injured,  and  the  only  way  to 
account  for  it  was  that  the  losses  had  taken  place  at  the  port  of 
refuge,  and  it  could  not  have  happened  there  if  the  vessel  had  not 
put  into  that  port  and  been  discharged  there.  Exposure  to  the 
atmosphere  would  cause  injury  to  some  kinds  of  cargo.  All  these 
questions  must  be  considered.  Again,  when  a  cargo  was  taken 
out  of  the  ship  and  put  into  a  warehouse  at  a  port  of  refuge,  some 
of  it  might  be  stolen  from  the  warehouse,  or  might  be  burnt,  or, 
as  had  recently  occurred  in  a  case  in  which  he  was  concerned, 
might  be  injured  by  a  flood  of  water.  All  these  cases  had  hap- 
pened, and  involved  questions  of  great  importance,  and  ought  to 
be  considered.  Again,  the  mere  handling  of  cargo  sometimes 
caused  injury.  Many  kinds  of  goods  were  put  into  bags  which 
would  bear  twice  handling— once  in  putting  into  the  ship  and 
another  time  in  discharging— but  they  would  not  bear  four  times 
handling,  and  would  therefore  be  injured  by  being  twice  discharged 
and  loaded.  It  might  be  well,  therefore,  to  split  up  the  resolution 
into  two  parts — ^the  damage  done  accidentally  and  that  done 
naturally. 

The  Chairman.  Is  it  quite  apart  from  the  question  of  loss  of 
market  ? 

Mr.  BAtt-Y.  Entirely. 

Mr.  Bichards  observed  that  in  consequence  of  its  detention 
and  deterioration  a  cargo  was  sometimes  unfit  for  the  market  for 
which  it  was  intended,  and  that  involved  a  loss  of  cargo. 

Dr.  Bahusen  said  he  supposed  the  right  point  of  this  matter 
was  adopted  in  the  Dutch  laws,  which  provided  that  the  damage 
done  to  goods  and  loss  of  freight  was  General  Average  only  when 
the  vessel  had  not  been  brought  into  the  port  of  refuge.  For  in- 
stance, it  happened  that  a  large  vessel,  drawing  a  great  deal  of 
water,  could  not  get  into  the  port,  and  had  to  be  unloaded  in 
lighters.  The  cargo  while  in  the  lighters  was  not  yet  saved,  it 
was  yet  in  danger,  and  was  therefore  General  Average.  It  was  at 
the  port  of  distress,  but  it  was  not  within  the  port  of  distress.  In 
his  opinion  that  was  the  right  point.     There  might  be  a  high  sea, 
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and  the  lighters  might  be  thrown  against  the  vessel,  causing  her 
damage. 

The  Chairman.  The  resolution  is  quite  clear :  it  is  *  in '  a  port 
of  refuge. 

Mr.  Baily  said  several  gentlemen  had  asked  whether  this 
resolution  drew  any  distinction  between  the  damage  done  to  cargo 
in  the  way  he  had  mentioned  and  by  the  effects  of  climate — 
whether  it  might  not  be  advisable  to  split  the  resolution  into 
damage  happening  from  accidental  and  from  natural  causes. 
Take,  for  instance,  a  cask  of  provisions.  By  an  injury  to  a  cask 
of  pickled  provisions  the  pickle  might  escape  and  the  article 
would  be  damaged :  that  was  an  injury  from  without.  A  cask  of 
dry  provisions  might  be  injured  simply  by  keeping :  and  that  was 
not  the  effect  of  injury  from  without. 

Mr.  Richards  thought  if  the  resolution  said  '  damage  sustained 
by  the  cargo  in  consequence  of  discharging,'  that  would  include 
every  injury  which  the  cargo  might  sustain  while  unloading. 

Mr.  Tomlinson  explained  that  he  was  quite  unable  to  vote  on 
the  question  in  its  then  indefinite  shape  :  it  was  too  vague. 

The  original  resolution,  with  alteration  of '  at  a  port  of  refuge ' 
to  '  in  a  port  of  refuge '  was  then  put  to  the  vote  and  affirmed. 

Mr.  Rathbone  moved  the  fifth  resolution  :  *  That  the  loss  sus- 
tained by  cutting  away  the  wreck  of  masts  accidentally  broken 
shall  not  be  allowed  in  General  Average.' 

Dr.  Rahusen  said  that,  in  his  opinion,  such  was  an  act  of 
General  Average.  It  was  a  sacrifice  for  the  common  benefit  in  case 
of  extreme  necessity.  There  were  a  great  many  cases  in  which 
cutting  away  of  wreck  of  masts  or  sails  or  booms  was  not  General 
Average,  but  there  were  cases  in  which  such  certainly  was  General 
Average.  When  in  a  hurricane  the  three  masts  were  blown  down 
the  hull  was  in  danger,  and  then  the  captain  cut  away  the  wreck 
of  those  masts;  that  was  a  sacrifice  in  extreme  danger,  for  the 
common  benefit.  The  whole  value  of  the  masts  and  rigging  must 
not,  however,  be  allowed  in  General  Average,  but  only  that  portion 
which  was  sacrificed. 

Mr.  Baily,  as  a  matter  of  principle,  did  not  think  it  was 
General  Average.     A  man's  property  endangered  his,  and  he  re- 
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moved  that  dangerous  property.  How  could  the  man  charge  him 
for  removing  that  property  ?  It  was  unreasonable  to  ask  him  to 
pay.  The  danger  must  be  removed ;  it  was  part  and  parcel  of  the 
original  injury  that  the  man  had  sustained.  So  far  as  principle 
went,  it  was  an  anomaly  to  ask  them  to  pay  for  removing  that 
which  was  the  cause  of  the  danger.  Again,  as  a  matter  of  expedi- 
ency, how  was  it  possible  to  estimate  the  value  of  an  article  that 
was  in  the  sea  in  a  gale  of  wind  ?  They  had  to  take  into  consider- 
ation the  remote  chance  which  there  was  of  their  being  able  to  get 
it  on  board  again,  and  the  probability,  after  they  had  got  it  on 
board,  of  their  being  able  to  realise  something  for  it  at  some  distant 
period.  On  the  ground  of  expediency,  also,  therefore,  he  would 
vote  against  allowing  such  a  loss  in  General  Average. 

Dr.  Rahusen  considered  that  in  principle  it  was  General  Aver- 
age. How  could  the  value  of  the  broken  mast  be  ascertained  ?  That 
was  only  a  matter  of  practice.  Really  the  value  of  the  broken 
mast,  whatever  it  was,  was  sacrificed,  and  therefore  it  was  General 
Average. 

Mr.  ToMLmsoN  observed  that  in  principle  it  was  General 
Average ;  but  as  a  matter  of  expediency  it  was  not  advisable  to 
consider  it  so. 

Mr.  Bradford  quite  agreed  with  Mr.  Baily  that  it  was  not 
General  Average  in  practice  or  in  principle.  It  was  utterly  impos- 
sible to  determine  the  value  of  the  wreck  cut  away  ;  and  as  far  as 
American  law  was  concerned,  the  custom  was  wholly  against  it 
throughout  the  United  States.  He  had  never  allowed  it  and  he 
never  intended  to  do  so. 

The  motion,  on  being  put,  was  carried,  with  only  two  dissen- 
tients ;  and  the  Chairman  expressed  his  regret  for  his  Dutch  and 
German  friends  (who  voted  against  it),  and  hoped  such  a  very 
decided  expression  of  opinion  on  the  subject  would  not  be  without 
its  effects. 

Mr.  Rathbone  moved :  '  That  the  expense  of  warehouse  rent 
at  a  port  of  refuge  on  cargo  necessarily  discharged  there,  the  ex- 
pense of  re-shipping  it,  and  the  outward  port  charges  at  that  port 
shall,  when  the  ship  carries  on  the  cargo  from  that  port,  be  allowed 
in  General  Average,' 
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Mr.  Lamport  said  he  thought  he  recollected  a  decision  in  our 
English  Courts  that  those  charges  were  General  Average. 

Mr.  Baily  said  there  was  no  decision  on  the  point,  but  there 
were  dicta  of  the  Judges  to  that  effect. 

Mr.  Leathley  said  in  principle  he  recognised  the  law,  but 
there  was  not  uniformity  with  reference  to  the  law. 

Mr.  Richards  was  of  opinion  that  these  charges  were  not 
allowable  in  General  Average.  When  the  vessel  and  cargo  were 
in  safety  at  the  port  of  refuge  the  General  Average  ceased. 

Mr.  Baily  was  of  opinion  that  all  these  charges  should  be 
allowed  in  General  Average.  Physical  safety  was  the  end  in  some 
General  Average  acts  only  ;  in  most  cases  the  end  was  the  arrival 
of  the  ship  and  cargo  at  their  destination  when  that  was  possible. 
Towards  this  end,  discharging  a  cargo,  taking  care  of  it  whilst 
discharged,  and  re-shipping  it  were  but  steps  ;  but  for  this  end  it 
was  not  necessary  to  discharge  at  all  in  many  cases.  The  real 
object  of  putting  into  a  port  of  refuge  even  is  not  to  repair  the 
ship,  but  to  enable  her  to  complete  the  voyage.  If  she  could 
complete  the  voyage  without  being  repaired  it  would  not  be  justifi- 
able to  put  into  port.  Terminating  the  General  Average  at  the 
discharge  of  the  cargo  was  cutting  the  General  Average  act  in  half. 

This  resolution  having  been  carried,  Mr.  Rathbone  moved  the 
seventh :  '  That  the  damage  done  to  ship,  cargo,  and  freight  by 
carrying  a  press  of  sail  shall  not  be  allowed  in  General  Average.' 

The  Chairman  asked  how  such  damage  could  arise. 

Mr.  Baily  explained  that  if  a  vessel  was  on  a  lee  shore  she  had 
to  carry  a  press  of  sail ;  and  the  consequence  was  that  her  masts, 
spars,  sails,  and  even  the  ship  herself,  were  sometimes  strained  and 
damaged.  A  press  of  sail  might  likewise  be  carried  to  escape  from 
a  pirate  or  pursuit  by  an  enemy. 

After  a  discussion  the  motion  was  put  to  the  vote  and  was 
carried. 

It  was  then  moved :  *  That  wages  and  provisions  for  the  ship's 
crew  shall  be  allowed  to  the  shipowner  in  General  Average,  from 
-the  date  on  which  his  ship  reaches  a  port  of  refuge  under  average 
xmtil  the  date  on  which  she  leaves  it — the  allowance  for  provisions 
to  be  calculated  at  a  fixed  rate.' 
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Mr.  W.  H.  Jones,  of  Liverpool,  thought  there  was  some  am- 
biguity as  to  the  expression  '  under  average.'  If  a  ship  put  into  a 
port  to  get  new  masts,  after  having  had  to  cut  them  away  in  a 
hurricane,  the  expenses  would  be  allowed ;  but  if  the  ship  sprung 
a  leak,  and  was  detained  for  some  time  to  be  repaired,  that,  he 
imagined,  would  not  be  allowed  in  General  Average. 

Mr.  Baily  said  many  ships  came  in  from  the  Baltic,  and  ran 
into  a  port  for  shelter,  to  avoid  threatening  weather :  if  they  ad- 
mitted that  into  General  Average,  when  there  was  nothing  else 
wrong  with  the  vessel,  he  apprehended  that  was  not  the  real 
meaning  of  the  resolution. 

It  was  then  agreed  to  amend  the  resolution  by  substituting  for 
the  words  '  under  average '  the  words  *  in  distress.' 

Mr.  Bradford  said  if  he  was  not  mistaken  they  would,  accord- 
ing to  the  wording  of  the  resolution,  allow  the  wages  and  provisions 
of  all  hands,  whether  they  were  employed  or  not.  That,  he  thought, 
would  be  unjust.  The  proper  rule  was  to  allow  the  wages  and  pro- 
visions of  those  men  who  were  retained  in  the  ship  by  the  master ; 
but  it  frequently  occurred  that,  after  going  into  a  port  of  refuge, 
some  of  the  men  were  discharged  and  some  got  other  employments. 
The  vessel  was  not  at  the  expense  of  food  for  these  men,  and  there- 
fore no  charge  should  be  made  for  it.  In  the  United  States  the 
law  was  to  charge  provisions  and  wages  from  the  day  on  which  the 
ship  bore  up  for  the  port  of  refuge.  Although  he  would  vote  for 
the  resolution,  he  thought  it  should  go  further:  the  expenses  should 
be  allowed  from  the  time,  the  vessel  makes  an  alteration  in  her 
course  to  bear  up  for  the  port  of  refuge. 

Hon.  Judge  Marvin  said,  in  the  United  States  they  adopted 
the  principle  of  this  resolution  ;  and  he  believed  they  obtained  it 
from  England  herself.  But  however  it  might  be  English  law,  it 
turned  out  not  to  be  Lloyd's  law.  By  Lloyd's  law  these  wages 
and  provisions  were  not  allowed  in  the  General  Average  act ;  they 
were  not  allowed  by  the  underwriter  upon  the  ship ;  they  fell 
exclusively  upon  the  shipowner;  and  when  the  shipowner  was 
prejiared  to  pay  the  full  premium,  why  was  he  not  fully  indemni- 
fied ?  Why  should  he  not  be  fully  protected,  either  upon  the 
General  Average  or  upon  the  insurance  ? 
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Mr.  Baily  thought  it  was  necessary  that  those  who  invariably 
shut  out  the  expenses  from  General  Average  should  say  something 
on  the  matter.  He  himself  thought  it  was  not  allowable  in 
principle;  he  could  draw  no  distinction  between  the  wages  and 
provisions  of  the  crew  and  the  wear  and  tear  of  the  ship  during 
the  same  period.  It  was  one  of  those  charges  which  attached  to 
the  shipowner — one  of  those  charges  which  it  must  be  held  he  had 
taken  into  consideration  in  enteriug  into  the  contract.  It  was  a 
casualty  just  like  the  wear  and  tear  of  the  ship,  which  was  of  course 
greater  the  longer  the  voyage  was  protracted;  but  he  did  not 
think,  if  they  were  to  aim  at  uniformity,  that  he  could  convert  the 
whole  world  to  his  way  of  thinking ;  and  therefore  he  accepted  the 
resolution  as  a  compromise  to  promote  that  uniformity.  If  they 
went  as  far  as  Mr.  Bradford  suggested  they  would  get  into  endless 
disputes  as  to  when  the  dividing-point  in  the  course  was  reached 
—as  to  when  the  ship  left  the  line  of  navigation  proper  for  reach- 
ing her  port  of  destination,  i.e.  when  she  entered  upon  her  course 
for  a  port  of  refuge.  If  they  would  accept  the  resolution  as  a 
compromise  between  the  two  opinions  he  would  be  inclined  to  vote 
for  it. 

M.  Engels  did  not  think  they  should  make  any  compromise  in 
that  which  they  did  not  agree  to  be  right  in  principle.  He  was, 
however,  in  favour  of  the  resolution,  not  as  a  compromise  but  as  a 
matter  of  principle. 

Mb.  Baily  observed  that  indirectly  the  English  courts  had 
decided  that  where  a  vessel  put  into  a  port  of  refuge  the  wages 
and  provisions  were  not  allowable. 

The  motion,  on  being  put  to  the  vote,  was  aflBrmed  by  a  majority. 

Mr.  Rathbone  moved  the  ninth  resolution  :  '  That  the  contri- 
buting values  of  ship,  freight,  and  cargo  shall  be  their  actual  values 
to  the  owner  of  them  at  the  time  when  they  became  liable  for  the 
General  Average.  That  in  fixing  the  value  of  freight,  the  wages 
and  port  charges  up  to  the  date  of  the  General  Average  act  shall 
not  be  deducted,  and  the  wages  and  port  charges  after  that  date 
shall  be  deducted  from  the  gross  freight  at  the  risk  of  the  ship- 
owner. 

At  the  suggestion  of  the  Chairman,  who  observed  that  gen- 
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tlemen  might  vote  in  favour  of  one  part  and  against  the  other, 
Mr.  Rathbone  first  proposed  the  opening  clause  of  the  resolution. 

Mr.  Baily  thought  there  were  some  difficulties  in  the  way  of 
the  resolution.  Suppose  some  of  the  cargo  of  a  ship  had  been 
thrown  overboard,  and  afterwards  the  ship  puts  into  a  port  of  re- 
fuge and  incurs  expenses  there,  which  are  paid ;  after  which  she 
proceeds  on  her  voyage,  and  subsequently  goes  to  the  bottom. 
She  does  not  owe  for  the  jettison  till  the  end  of  the  voyage :  but 
what  about  the  expenses  actually  incurred  ? 

The  Chairma^^  .J  a  cargo  might  have  a  certain  conjectural 
value  if  it  reached  a  market  at  a  given  period;  but  when  the 
voyage  was  actually  completed  it  was  found  that  that  which  had 
great  invoice  value  was  of  no  value,  on  account  of  a  change  in  the 
market ;  should  the  person  get  off  from  contribution  on  the  value 
of  the  article  at  the  time  the  act  was  done,  which  was  considered  an 
act  for  the  benefit  of  all  ? 

Mr.  Leathley  said  there  was  a  question  as  to  the  value  of  the 
goods  '  where,'  as  well  as  '  when,'  for  goods  would  have  very  different 
values  in  different  places.  The  port  of  destination  was  the  place 
for  which  the  cargo  was  intended,  and  it  might  not  be  so  valuable 
in  any  other  port  as  at  the  place  of  destination. 

Mr.  Richards  thought  the  port  of  destination  was  the  proper 
place  for  the  average  to  be  made  up.  If  taken  to  the  port  for 
which  it  was  intended  the  cargo  might  be  valuable ;  but  at  another 
place,  where  there  was  no  market,  it  might  be  comparatively 
worthless.  A  valuation  at  an  intermediate  port  could  never,  there- 
fore, be  a  proper  valuation. 

Mr.  Baily  said  there  were  always  two  questions  to  be  considered 
in  ascertaining  a  valuation — ^how  much  you  could  buy  the  article 
for,  and  how  much  you  could  sell  it  for.  And  he  contended  that 
the  value  of  a  ship  was  her  value  to  the  owner. 

Mr.  Harper  said  the  value  of  goods  to  the  owner  was  that  at 
which  they  would  sell  if  they  had  arrived  at  the  time  when  they 
should  have  arrived — the  proper  time  for  the  termination  of  the 
voyage  if  these  interruptions  had  not  taken  place ;  not  when  the 
goods  did  in  fact  arrive,  aftier  a  protracted  voyage.  He  thought 
the  value  of  the  goods  to  the  owner  during  the  whole  voyage,  was 
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the  value  vhich  he  contemplated  they  would  have  brought  when 
he  made  the  venture.  He  made  the  venture  for  a  certain  market, 
and  he  calculated  the  vessel  would  have  arrived  within  a  certain 
time  for  that  market. 

Dr.  Bahusen  said  the  ship  had  not  always  the  same  destination 
as  the  cargo,  and  the  ship  would  not  be  at  her  port  of  destination 
when  the  cargo  had  arrived  there ;  -so  that  it  would  not  be  just  to 
take  the  value  of  the  goods  at -the  port  of  destination.  If  there 
was  a  port  of  refuge  into  which. the  vessel  put,  they  should  take 
the  value  of  the  goods  at  that  port.  "  The  ^^S^j^^t  was  only  earned 
at  the  port  of  destination,  and  if  the  vessel  did  not  arrive  there 
no  freight  was  paid.  The  wages  should  also  be  deducted,  fer  if  the 
ship  did  not  arrive  at  the  port  of  destination  no  wages  t  ere  paid, 
and  no  Particular  Average  on  freight  was  paid. 

Mr.  Tomlinson  thought  they  had  no  safe  ground  to  go  upon, 
except  at  the  port  of  destination,  and  he  should  be  quite  prepared 
to  leave  that  question  in  the  hands  of  the  average  adjuster. 

Mr.  Bathbone.  Perhaps  instead  of  '  port  of  destination '  *  ter- 
mination of  the  adventure '  would  be  better. 

The  Chairman  said  the  point  seemed  to  be  this  :  whether  the 
values  should  be  at  the  port  of  destination,  with  or  without  taking 
into  view  the  depression  from  accident  or  changes  of  circumstances 
occurring  after  the  time  the  General  Average  act  was  executed. 

M.  Engels  said  the  voyage  was  not  at  an  end  until  the  ship 
and  cargo  came  into  the  port  of  destination,  and  he  considered  that 
the  values  should  be  taken  when  the  vessel  arrived. 

The  Chairman.  Would  *  the  termination  of  the  adventure ' 
include  the  natural  or  assumed  destination  ? 

Mr.  Baily.  Whatever  they  agree  upon  with  regard  to  the 
ultimate  end  of  the  adventure,  the  value  in  some  cases  may  be  less 
than  the  expenses. 

The  Chairman  asked  if  it  ever  happened  that  the  liability  was 
more  than  the  ad  valorem  value  of  the  goods  ? 

Mr.  Baily  said  the  property  was  changed  in  value,  and  they 
ought  not  to  apportion  it  according  to  the  actual  value.  It  would 
be  very  Hard  if,  when  expenses  had  been  incurred  at  a  port  of 
refuge,  and  reasonably  incurred,  and  the  vessel  was  subsequently 
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wrecked,  that  because  he  might  be  unfortunate  enough  to  have 
some  of  his  property  saved,  worth  when  saved  say  600/.,  he  should 
be  compelled  to  pay  1,OOOZ.,  whilst  the  man  who  was  lucky  enough 
to  save  nothing  would  have  nothing  to  pay.  If  the  amount 
ultimately  saved  came  down  below  the  expenses  incurred,  it  would 
be  very  difficult  to  settle  it. 

Mr.  Rathbone  inquired  if  there  was  anything  objectionable  in 
the  principle  adopted  in  England,  to  make  the  best  of  a  bad  job. 
The  value  of  the  property  finally  saved  is  set  off  against  the  amount, 
and  the  balance  distributed  over  the  estimated  value  of  the  property, 
as  if  the  accident  had  not  happened. 

The  Chairman  said  there  really  were  two  questions  before  them, 
and  that  they  could  not  adopt  the  resolution  as  it  stood,  as  it  was 
not  clear  what  it  meant,  and  as  it  would  leave  as  many  questions 
behind  as  it  disposed  of.  But  they  all  seemed  to  agree  that  the 
value  must  be  taken  to  be  the  value  of  the  article  as  at  the  termi- 
nation of  the  adventure ;  but  subject  to  this,  which  was  open  to  a 
difference  of  opinion,  namely,  was  the  value  of  the  ship  to  be 
affected  or  not  by  the  depreciation  occurring  subsequent  to  the 
time  when  the  act  of  General  Average  arose  ? 

Mr.  Rathbone  then  substituted  for  the  motion,  which  he  had 
previously  submitted,  the  following:  'When  the  amount  of  the 
expenses  is  less  than  the  value  of  the  property  finally  saved,  the 
contributing  value  of  ship,  freight,  and  cargo  shall  be  their  value 
to  their  owners  at  the  termination  of  the  adventure.' 

Dr.  Rahusen.  Do  you  mean  by  'freight'  only  the  freight  of 
cargo,  or  also  the  freight  of  passengers  ? 

Mr.  Rathbone.  That  is  a  very  different  question.  It  is  one  of 
those  questions  which  we  cannot  now  raise,  for  if  we  once  raise 
them  we  shall  be  settled  for  this  day  and  to-morrow  too.  We  must 
take  it  as  freight  as  it  is  understood  in  each  country. 

The  Chairman.  I  don't  know  if  there  is  any  example  of 
throwing  a  passenger  overboard  for  the  safety  of  the  rest. 

A  Member.  There  has  been  one  instance,  at  least,  in  the  case 
of  Jonah. 

Mr.  Rathbone  begged  to  move  the  resolution  as  he  had  already 
submitted  it ;  and  also  '  That  when  the  amount  of  expenses  exceeds 
the  value  of  property  finally  saved,  the  excess  of  expenses  over  pro- 
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ceeds  shall  be  apportioned  as  if  the  whole  property  had  reached  its 
destination/  He  also  proposed  a  third  resolution :  *  That  in  fixing 
the  value  of  freight,  the  wages  and  port  charges,  up  to  the  date  of 
the  General  Average  act,  shall  not  be  deducted ;  and  the  wages  and 
port  charges  after  that  date  shall  be  deducted  from  the  gross  freight 
at  the  risk  of  the  shipowner.' 

Mr.  Baily  said  the  last  resolution  contemplated  the  ordinary 
case  of  freight  being  paid  at  the  end  of  the  voyage ;  but  it  was 
now  frequently  the  case  that  a  portion  of  the  freight  was  paid  at 
the  port  of  shipment  absolutely.  The  question  was  whether,  if  the 
shipowner  had  only  a  portion  of  the  freight  at  risk,  they  should 
take  off  that  portion  all  the  port  charges  for  the  voyage  or  6nly 
part  of  them. 

Mr.  Kichards  said  the  owner  had  only  a  certain  amount  of 
money  to  put  into  his  pocket  when  the  ship  arrived ;  but  he  had 
already  been  paid  money  on  account  of  the  freight,  and  it  would  be 
unjust  that  the  entire  amount  of  the  wages  incurred  subsequently 
to  the  General  Average  act  should  be  deducted  from  the  small 
amount  which  he  would  receive  at  the  end  of  the  voyage. 

After  some  conversation,  the  three  motions  were  put  to  the  vote, 
and  all  of  them  were  carried  by  majorities. 

Hon.  Judge  Marvin  said  it  occurred  to  him  that  thd  resolutions 
which  they  had  voted  upon  should  now  be  referred  to  a  committee, 
which  should  take  them  up,  draft  them  into  clear  precise  language, 
and  introduce  the  various  necessary  qualifying  terms.  The  language 
into  which  the  resolutions  should  be  put  should  be  carefully  con- 
sidered, and  aflierwards  they  should  be  recommended  by  the  com- 
mittee for  adoption.  The  resolutions  ought  to  undergo  careful 
revision  at  the  hands  of  the  committee,  which  ought  to  set  to  work 
as  soon  as  may  be,  in  order  that  the  results  of  their  deliberation 
might  be  circulated  as  soon  as  possible. 

Mr.  Rathbone.  I  think  Judge  Marvin  means  that  we  should 
not  send  forth  as  the  resolutions  of  this  meeting  abominably  bad 
English. 

The  Chairman  remarked  that  the  functions  of  the  committee 
would  be  to  put  the  resolutions  in  more  precise  language  where 
such  was  necessary. 

F  2 
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Mr.  Baily  said  they  had  not  yet  spoken  to  the  practical  way 
of  carrying  out  the  objects  of  the  resolutions.  Whilst  they  were 
at  Glasgow  they  ought  to  discuss  what  were  the  best  means  of 
carrying  out  their  resolutions,  for  if  they  considered  that  they  had 
done  their  work  when  their  votes  were  given  it  was  a  great  mistake. 
When  they  came  to  add  up  the  votes,  they  might  find  that  a  mere 
numerical  majority  was  not  of  equal  weight  with  the  names  of  the 
gentlemen  voting  in  the  minority. 

The  Chairman  said  there  was  one  thing  which  he  hoped 
gentlemen  would  think  of  before  they  came  to  the  discussion  to- 
morrow, whether  there  was  any  objection,  if  it  were  thought 
advisable,  that  the  names  of  the  voters  should  be  given.  Gentle- 
men might  not  wish  their  names  to  be  published ;  but  there  was 
no  doubt  it  would  be  advisable  to  give  the  names  of  such  as  were 
agreeable. 

Mr.  Baily  said  each  knew  what  he  had  done ;  and  the  public 
wished  to  know  the  value  of  the  names  which  hadvoted.  Lloyd's 
would  of  course  pay  more  attention  to  some  names  than  to 
others. 

Mr.  Rathbone  thought  it  was  understood  from  the  first  that 
that  would  be  the  case.  There  were  some  gentlemen  who  had 
taken  part  in  the  proceedings  who  represented  large  bodies,  and 
in  whose  judgment  everybody  had  great  confidence,  while  there 
were  others,  perhaps,  who  had  not  the  same  experience. 

Mr.  Leathley  explained  that,  although  he  was  connected  with 
Lloyd's,  he  simply  voted  in  his  individual  capacity,  and  not  as  in 
any  way  representing  them. 

Mr.  Baily  also  suggested  that,  before  the  names  were  published, 
gentlemen  should  have  an  opportunity  of  explaining  whether  they 
voted  on  the  ground  of  principle  or  expediency,  for  he  himself  had 
voted  for  resolutions  on  different  grounds. 

The  suggestions  of  Mr.  Baily  were  acceded  to  ;  and  a  committee 
— consisting  of  Lord  Neaves,  Hon.  Judge  Marvin,  Mr.  Baily,  Mr. 
Richards,  Mr.  Harper,  and  Mr.  Rathbone — was  appointed  to  con- 
sider the  resolutions,  the  committee  to  report  the  results  of  their 
deliberations  at  the  meeting  to-morrow  (Thursday). 

The  section  then  adjourned. 
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Thursday^  Septemiyer  27. — Lord  Neaves  -presiding. 

A  long  discussion  took  place,  in  which  almost  all  the  gentlemen 
present  took  part.  The  purport  of  the  discussion  was  the  wording 
of  a  resolution  which  should  practically  exclude  from  General 
Average  '  voluntary  stranding,'  without  excluding  it  on  the  ground 
that  it  was  wrong  in  principle  to  allow  it.  Even  those  who  ad- 
vocated the  admission  of  the  loss  on  principle  felt  the  practical 
abuse  it  might  lead  to ;  and  ultimately  the  following  resolution, 
proposed  by  Lord  Neaves,  was  agreed  to,  in  the  place  of  resolution 
No.  1,  negatived  on  Tuesday:  'That,  as  a  general  rule  in  the 
case  of  the  stranding  of  a  vessel  in  the  course  of  her  voyage,  the 
loss  or  damage  to  ship,  cargo,  or  freight  shall  not  be  the  subject  of 
General  Average,  but  without  prejudice  to  such  a  claim  in  excep- 
tional cases,  upon  clear  proof  of  special  facts.' 

The  meeting  then  proceeded  to  take  into  consideration  as  to 
how  and  in  what  form  the  business  now  concluded  by  this  Inter- 
national Congress  should  be  brought  before  the  various  Chambers 
of  Commerce,  and  the  mercantile  public  generally. 

Judge  Marvin  read  a  short  statement  of  his  views  on  the  sub- 
ject, which,  after  a  discussion,  in  which  the  delegates  from  Holland 
and  Denmark,  Messrs.  Leathley,  Richards,  and  Baily  took  part, 
ended  in  the  adoption  of  the  following  resolutions :  — 

1.  'That  the  meeting  hereby  requests  the  Council  of  the 
Association  to  assist  by  their  counsels  such  person  or  persons  as 
may  be  approved  of  by  them,  in  drawing  up  a  Bill,  with  a  view  to 
its  being  enacted  into  a  law  by  the  legislative  authorities  of  the 
several  nations  of  the  world,  which  Bill  shall  define,  as  clearly  as 
may  be,  the  term  "  General  Average,"  and  describe  more  or  less  fully 
the  cases  intended  to  be  included  within  the  definition,  and  which 
shall  also  specify  the  nature  of  the  loss,  damage,  or  expense 
allowable  in  General  Average,  and  the  principle  on  which  the 
amount  of  the  loss,  damage,  or  expense  shall  be  ascertained ;  also, 
furnish  a  rule  or  rules  for  ascertaining  the  contributory  values  of 
the  interests  concerned,  and  which  sLall  also  contain  such  matters 
as  the  person  or  persons  drawing  up  the  Bill  may  think  it  advisable 
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to  insert.  That  upon  such  Bill  being  drawn  up  and  printed,  copies 
thereof  shall  be  transmitted  to  the  several  Chambers  of  Commerce, 
Boards  of  Underwriters,  Shipowners'  Associations,  and  other  com- 
mercial societies  in  different  parts  of  the  world,  accompanied  by  a 
copy  of  this  resolution,  and  a  request  to  them  to  examine  and 
return  the  said  copies,  with  such  alterations  or  amendments  as 
they  may  think  proper  to  make  therein,  within  six  months  from 
the  time  of  the  receipt  thereof.  That,  upon  the  return  of  the  said 
copies,  or  upon  the  expiration  of  the  said  six  months,  the  said  Bill 
shall  be  revised  by  the  person  or  persons  drawing  up  the  same, 
enlightened  by  the  information  acquired  as  aforesaid.  That,  upon 
the  Bill  being  perfected  in  the  manner  aforesaid,  it  be  recommended 
to  the  legislative  authorities  of  all  commercial  nations,  to  enact 
the  same  into  a  law.' 

2.  '  That,  in  the  meantime,  the  meeting  resolves  to  circulate  as 
widely  as  possible,  for  general  information,  the  rules  embodied  in 
the  resolutions  which  have  been  passed  by  the  meeting,  as  those 
which,  under  a  uniform  system,  it  might  be  desirable  to  consider.' 

The  business  of  the  Congress  being  thus  concluded,  it  was 
moved  by  Judge  Marvin,  seconded  by  Mr.  Leathley  of  Lloyd's, 
and  carried  unanimously :  '  That  this  meeting  offer  their  best  thanks 
to  Lords  Brougham  and  Neaves  for  their  kindness  in  acting  as 
Chairmen,  and  for  the  able  manner  in  which  they  have  assisted  its 
deliberations.'  In  seconding  the  resolution,  Mr.  Leathley  said 
that  Lloyd's  took  a  warm  interest  in  the  question  under  discussion, 
and  in  the  results  that  would  follow  this  meeting  at  Glasgow. 

A  vote  of  thanks  to  Judge  Marvin  and  to  the  other  foreign 
delegates  was  also  passed,  and  the  meeting  broke  up. 

It  may  not  be  out  of  place  to  reprint  here  the  resolu- 
tions which  were  passed  at  a  meeting  of  the  Committee  for 
managing  the  affairs  of  Lloyd's  on  the  lOth  of  October, 
1860,  viz.  :— 

1 .  '  That  the  thanks  of  this  committee  be  given  to  the  several 
gentlemen  who,  at  a  great  sacrifice  of  personal  convenience,  have 
come  from  abroad  to  attend  the  meeting  at  Glasgow  on  the  subject 
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of  General  Average,  and  whom  the  cdmlnitteehad  the  honour  of 
meeting  by  a  deputation  of  their  body/ 

2.  '  That  this  resolution  be  communicated  to  each  of  the 
gentlemen,  and  that  they  be  assured  at  the  sa;me  time  that  this 
committee  take  a  strong  interest  in  the  subject  discussed  at  Glasgow 
and  that  they  will  gladly  co-operate  in  the  endeavour  to  carry  out 
the  very  desirable  object  sought  to  be  attained.' 

The  draftsman  to  whom  originally  the  task  of  framing 
a  Bill — as  a  step  towards  the  formation  of  a  code  to  be 
adopted  in  the  different  countries — was  entrusted,  became, 
after  his  recovery  from  a  serious  illness,  so  overburdened 
with  other  engagements,  that  he  was  altogether  disabled 
from  undertaking  the  work,  and  the  difficulty  which  in 
consequence  arose  in  procuring  a  competent  substitute 
caused  such  a  delay  in  the  preparation  of  the  Bill  that  it 
was  not  drawn  before  the  spring  of  1862,  when  it  appeared 
in  the  following  terms,  viz. : — 

DRAFT  OF  A   BILL 
intituled 

An  Act  to  Consolidate  and  Amend  the  Laws  relating  to 
General  Average  Sacrifices  and  General  Average 
Contributions. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
Authority  of  the  same,  as  follows : 

Interpretation  Clause. 

1.  For  the  Purposes  of  this  Act  (if  not  inconsistent  with  the 
Reason  of  the  Thing  or  the  Context),  the  following  Terms  and 
Phrases  shall  have  the  respective  Meanings  hereinafter  assigned 
to  them  ;  (that  is  to  say,) 

*  Master'  shall  include  every  Person  having  Command  or 
Charge  of  any  Ship : 
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'  Seamen^  and  '  Crew '  shall  bare  the  same  Meaning,  and  shall 
each  include  every  Person  employed  or  engaged  in  any 
Capacity  on  board  any  Ship : 

*Ship*  shall  include  Man-of-War,  Privateer,  Merchantman, 
and  every  other  Description  of  public  or  private  Craft : 

*  The  Ship '  shall  mean  only  the  particular  Ship  in  respect  to 

which  the  General  Average  Loss  in  question  shall  have 
been  made  or  incurred : 

*  Cargo '  shall  include  every  Description  of  Wealth  on  board 

the  Ship  except  the  Ship's  Apparel  and  Outfit : 
'  Property '  shall  include  the  Ship,  her  Apparel  and  Outfit,  the 

Freight  and  the  Cargo,  and  every  Article  of  Wealth  at 

Hazard  in  the  Adventure  in  which  the  Ship  shall  have  been 

employed : 
'Sacrifice'   shall  comprise  the  Destruction  or  Damage  of  or 

Injury  to  any  Article  of  Wealth : 

*  General  Average  Act '  shall  comprise  both  General  Average 

Losses  and  General  Average  Expenditures  or  Disburse- 
ments : 

*  General  Average  Act '  and  *  General  Average  Sacrifice '  shall 

have  the  same  Meaning : 

'  General  Average  Sacrifice '  shall  mean  a  prudent  and  extra- 
ordinary Sacrifice  of  Property  made  by  the  Master  in  order 
to  avert  an  unusual  and  imminent  Peril  from  the  Ship, 
Freight,  and  Cargo,  such  Property  so  sacrificed  as  aforesaid 
not  having  been  the  Cause  of  such  Peril  as  aforesaid,  nor 
having  been  expressly  stipulated  for  by  the  Parties  to  the 
Maritime  Adventure  in  respect  to  which  such  Sacrifice  as 
aforesaid  shall  have  been  made : 

'  General  Average  Loss '  shall  denote  the  Loss  sustained  by  any 
Person  in  consequence  of  the  Performance  of  a  General 
Average  Act  or  Sacrifice  : 

*  General   Average   Expenditure'   shall   denote   any   Debt   or 

Liability  properly  contracted  in  respect  to  a  General 
Average  Sacrifice  by  the  Master  of  the  Ship  with  a  Person 
not  having  any  Property  at  Risk  in  the  Adventure : 

*  General  Average  Contribution '  shall  denote  that  Compensa- 
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tion  which  the  Party  who  shall  have  Buffered  a  General 
Average  Lobs  shall  be  entitled  to  receive  from  the  Owners 
of  the  Ship,  Freight,  and  Cargo : 
*  Unnsual  Peril '  shall  comprise  Enemies,  Pirates,  and  formid- 
able Robbers;  and  shall  also  comprise  Storms,  Swells, 
Shoals,  Quicksands,  Lee  Shores,  Bocks,  Cliffs,  and  the 
Ship's  straining  or  taking  the  Ground,  provided  that  this 
latter  Class  of  Perils  shall  not  have  been  incident  to  the 
usual  Course  of  the  Voyage  in  prosecuting  which  the  Ship 
shall  have  been  employed  at  the  Time  when  the  Sacrifice  in 
question  shall  have  been  made. 

General  Provisions. 

2.  If  the  Majority  of  the  Seamen  on  board  the  Ship  shall 
concur  in  performing  an  Act,  which,  if  done  with  the  Master's 
Consent,  would  have  been  a  General  Average  Act,  such  Act  so 
performed  by  the  Majority  of  the  Seamen  shall  be  deemed  to  be  a 
General  Average  Act  within  the  Meaning  of  this  Act. 

3.  That  all  such  Provisions  of  this  Act  as  relate  to  a  Ship 
shall  (as  far  as  is  practicable)  be  deemed  equally  to  apply  to  Boats 
of  every  Description,  whether  the  same  shall  have  been  propelled 
by  Oars  or  not. 

4.  That  every  Person  who  shall  suffer  a  General  Average  Loss 
shall  be  entitled  to  receive  from  the  Persons  whose  Property  shall 
have  been  at  Risk  in  the  Adventure  in  respect  to  which  such 
General  Average  Lobs  shall  have  been  incurred  a  Sum  of  Money 
equivalent  to  the  Lobs  (if  any),  properly  and  necessarily  sustained 
by  him  in  respect  of  such  General  Average  Loss,  and  such  Sum 
shall  be  contributed  for  by  the  Persons  in  respect  of  whose 
Property  such  General  Average  Act  as  aforesaid  shall  have  been 
performed  in  proportion  to  the  Values  of  their  respective  Interests 
in  such  Property  as  aforesaid,  and  such  Values  shall  be  estimated 
in  the  Manner  hereinafter  directed. 

5.  A  General  Average  Expenditure  shall  give  to  the  Person 
making  the  same  a  Right  to  a  General  Average  Contribution, 
irrespectively  of  the  final  Success  or  Failure  of  the  Adventure. 

6.  Subject  to   the   Provisions  of  this   Act,  all   Acts,  Losses, 
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Expenses,  Debts,  or  Liabilities  which  are  either  preliminary  or 
necessarily  incidental  to  a  General  Average  Sacrifice  or  Loss,  if 
such  Acts,  Losses,  Expenses,  Debts,  or  Liabilities  could  have  been 
foreseen  by  the  Master  or  other  Person  authorised  by  this  Act  to 
make  a  General  Average  Sacrifice  as  the  natural  and  probable 
Consequence  of  such  Sacrifice,  shall  be  deemed  to  be  General 
Average  Acts  within  the  Meaning  of  this  Act. 

Jettison. 

7.  Subject  to  the  Provisions  of  this  Act,  a  Jettison  shall,  for 
the  Purposes  of  this  Act,  be  defined  to  be  a  prudent  and  extraor- 
dinary throwing  overboard  or  Sacrifice  of  Property  which  shall 
have  been  on  board,  done  or  made  by  or  by  the  Direction  of  the 
Master  of  the  Ship,  in  order  to  avert  an  unusual  and  imminent 
Peril  firom  the  Property  at  Risk  in  the  Adventure. 

8.  A  Jettison  shall  be  deemed  to  be  a  General  Average  Act 
within  the  Meaning  of  this  Act. 

9.  The  Loss  or  Damage  necessarily  done  to  Property  in  conse- 
quence of  a  Hole  having  been  cut  in  the  Ship  in  order  to  get 
Goods  or  Stores  out  for  the  Purpose  of  a  Jettison,  and  the  Loss  or 
Damage  of  Goods  occasioned  by  their  being  washed  overboard  or 
otherwise  injured  after  having  been  brought  on  Deck  either  for  the 
Purpose  of  being  jettisoned  themselves,  or  in  order  that  less 
valuable  Goods  might  be  reached  in  order  to  be  jettisoned,  and  the 
Loss  or  Damage  of  any  Part  of  the  Property  on  board  on  account 
of  the  Vessel's  shipping  Water  in  consequence  of  a  General 
Average  Act,  shall  be  deemed  to  be  Losses  either  preliminary,  or  (as 
the  Case  may  be)  necessarily  incidental  to  a  General  Average  Act. 

10.  Any  Sacrifice,  the  Object  of  which  could  be  properly  and 
effectually  accomplished  by  means  of  a  Jettison,  shall  for  the 
Purposes  of  this  Act  b^  considered  as  a  Jettison. 

11.  A  Jettison  of  Specie,  Money,  Jewels,  or  other  like  valu- 
able Commodities  shall  not  be  made  unless  such  Jettison  shall  be 
unavoidable. 

Ship,  Freight,  and  Cargo. 

1 2.  Subject  to  the  Provisions  of  this  Act,  a  prudent  and  extra- 
ordinary Sacrifice  of  a  Mast,  Spar,  Sail,  Halyard,  Yard,  Rigging, 
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or  other  Apparel,  Outfit,  or  Materials  of  the  Ship,  made  by  or  by 
the  Direction  of  the  Master  of  the  Ship,  in  order  to  prevent  her 
from  foundering,  or  to  float  her  when  stranded,  to  enable  her  to 
reach  a  Port  of  Refuge,  to  righten  her  when  on  her  Beam  Ends, 
to  prevent  her  from  being  driven  on  Shore,  to  join  Convoy,  or  to 
prevent  her  from  being  separated  from  the  same,  or  in  order  to 
avert  any  unusual  and  imminent  Peril  from  the  Ship,  Freight,  and 
Cargo,  shall  be  deemed  to  be  a  General  Average  Act  or  Loss 
within  the  Meaning  of  this  Act. 

13.  The  Loss  sustained  on  account  of  any  Part  of  the  Bulwarks 
of  the  Ship  having  been  cut  away  in  order  to  relieve  her  of  Water 
when  flooding  her  Decks  shall  be  deemed  to  be  a  General  Average 
Loss  within  the  Meaning  of  this  Act. 

14.  When  a  Mainmast,  after  having  been  cut  away  for  a 
General  Average  Purpose  or  Sacrifice,  shall  in  its  Descent  have 
carried  away  the  Mizenmast,  or  have  injured  the  Boats  or  Bulwarks 
or  any  Part  of  the  Ship  or  of  the  Cargo,  then  in  such  Case  the 
Damage  which  such  Mainmast  shall  have  so  done  as  aforesaid  to 
the  Mizenmast,  Boats,  Bulwarks,  or  other  Part  of  the  Ship,  or  to 
any  Part  of  the  Cargo,  shall  be  likewise  deemed  to  be  a  General 
Average  Loss  within  the  Meaning  of  this  Act. 

15.  No  Loss  or  Damage  sustained  by  the  Ship,  Cargo,  and 
Freight,  in  consequence  of  an  intentional  Stranding  of  the  Ship, 
shall  be  deemed  to  be  a  General  Average  Loss  within  the  Meaning 
of  this  Act;  provided,  that  if  the  Property  at  Risk  in  the 
Adventure  could  have  been  equally  efficaciously  protected  by  means 
of  a  Jettison  or  other  General  Average  Act,  then  in  such  Case 
such  intentional  Stranding  shall  be  deemed  to  be  a  General 
Average  Act  as  regards  the  Ship. 

16.  Subject  to  the  Provisions  hereinafter  contained,  all  Loss 
or  Damage  properly  and  necessarily  occasioned  by  or  by  the 
Direction  of  the  Master  to  the  Ship,  her  Apparel  or  Outfit,  prior 
to  the  Discharge  of  the  Cargo  and  for  the  Benefit  of  the  Ship 
and  Cargo,  in  heaving  the  Ship  off  after  she  shall  have  been  either 
intentionally  or  accidentally  stranded,  shall  be  deemed  to  be  a 
General  Average  Loss  within  the  Meauing  of  this  Act. 

17.  All  Damage  properly  done  to  Property  by  the  Master  in 
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consequence  of  getting  the  Ship  off  the  Ground  after  the  Cargo 
shall  have  been  discharged  for  that  Purpose,  shall  be  deemed  to  be 
a  General  Average  Sacrifice,  provided  that  the  Cargo  and  Ship  are 
subsequently  reunited ;  or  that,  even  if  the  Cargo  and  Ship  are 
not  subsequently  reunited,  the  Value  of  the  Ship  shall  not  be 
improved  by  getting  her  off. 

18.  All  Damage  done  to  the  Ship,  Freight,  and  Cargo  in  con- 
sequence of  a  Measure  properly  taken  by  the  Master  to  extinguish 
a  Fire  on  board  the  Ship  shall  be  deemed  to  be  a  General  Average 
Loss  within  the  Meaning  of  this  Act. 

19.  All  Expenses  and  Liabilities  properly  incurred  by  the 
Master  of  the  Ship  for  the  Purpose  of  extinguishing  a  Fire  on 
board,  shall  be  deemed  to  be  General  Average  Losses  within  the 
Meaning  of  this  Act. 

20.  The  Loss  or  Damage  caused  to  the  Ship,  Freight,  and  Cargo 
by  carrying,  crowding,  or  hoisting  a  Press  of  Sail  shall  not  be 
deemed  to  be  a  General  Average  Loss  within  the  Meaning  of  this  Act. 

21.  When  the  Ship  shall  have  been  lost  owing  to  the  Want 
of  an  Anchor  or  Chain  slipped  from,  such  Loss  of  the  Ship  as 
aforesaid  shall  not  be  deemed  to  be  a  General  Average  Loss 
within  the  meaning  of  this  Act. 

22.  No  Sacrifice  of  the  Wreck  of  a  Mast,  or  of  a  Spar  snapped 
or  sprung  by  the  Wind,  or  of  the  Eigging  attached  thereto,  or  of 
any  other  Portion  of  the  Ship  or  her  Apparel,  that  shall  have  been 
so  damaged  by  Accident  as  to  be  unfit  for  its  primary  Function, 
shall  be  deemed  to  be  a  General  Average  Act  within  the  Meaning 
of  this  Act. 

23.  The  Sacrifice  of  any  of  the  Ship's  Guns,  Ammunition, 
Outfit,  Apparel,  or  Furniture,  or  of  any  other  Property,  made  by 
or  by  the  Direction  of  the  Master  of  the  Ship  in  lawful  Defence 
against  Capture,  and  the  Expense  of  curing  such  Persons  on  board 
as  shall  have  been  wounded,  maimed,  or  otherwise  bodily  injured 
in  such  Defence  as  aforesaid,  shall  be  deemed  to  be  General  Average 
Sacrifices  within  the  Meaning  of  this  Act. 

Note. — This  Section  is  counter  to  the  present  Law  on  this 
Matter,  but  is  recommended  by  it«  Policy  in  encouraging  lawful 
and  judicious  Resistance. 
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24.  No  Loss  of  Interest  or  Profit  on  the  Property  at  Risk  in 
the  Adventure,  and  no  Loss  occasioned  by  the  Delay,  Wear  and 
Tear,  Deterioration  in  Value,  Loss  of  Market,  or  Change  in  Price 
of  the  Property  at  Risk  as  aforesaid,  consequent  upon  a  General 
Average  Sacrifice,  shall  be  deemed  to  be  a  General  Average  Loss 
within  the  Meaning  of  this  Act. 

25.  No  Sacrifice  of  Property  that  shall  have  been  itself  a  Cause 
of  Peril  to  any  Portion  of  the  Property  at  Risk  in  the  Adventure, 
or  which  shall  have  been  in  a  State  of  Wreck,  or  which  shall  have 
been  carried  on  board  the  Ship  in  a  Manner  or  at  a  Time  not 
warranted  by  the  usual  Course  of  Trade  in  such  Voyages  as  that 
in  which  the  Ship  shall  at  the  Time  of  such  Sacrifice  have  been 
employed,  or  which  in  any  Manner  shall  have  impeded  the  due 
Course  of  the  Navigation  of  the  Ship,  shall  be  deemed  to  be  a 
General  Average  Act  within  the  Meaning  of  this  Act. 

26.  No  Loss  occasioned  by  a  contrary  Wind  or  Calm,  or  by 
Frost  or  other  Temperature  of  the  Atmosphere,  shall  be  deemed  to 
be  a  General  Average  Loss  within  the  Meaning  of  this  Act,  pro- 
vided that,  if  the  Master  of  the  Ship  shall,  on  account  of  the 
Performance  of  a  General  Average  Act,  have  properly  caused  her 
to  deviate  from  the  Course  of  her  Voyage  for  a  Port  or  Place 
where  she  shall  have  been  detained  by  a  Severity  of  Climate  usual 
at  such  Place,  then,  in  such  Case,  the  Cost  of  the  Crew's  Wages 
and  Provisions  occasioned  by  such  Protraction  of  the  Voyage  shall, 
subject  to  the  Provisions  of  this  Act,  be  deemed  to  be  General 
•Average  Losses  within  the  Meaning  of  this  Act. 

27.  Every  General  Average  Act  made  on  behalf  of  the  Ship 
after  Part  of  the  Cargo  shall  have  been  placed  in  Lighters  shall  be 
deemed  to  be  a  General  Average  Sacrifice,  likewise  as  regards  that 
Part  of  the  Cargo  which  shall  have  been  placed  in  the  Lighters 
(this  will  prevent  undue  Preferences  on  the  Part  of  the  Master). 

28.  When  a  General  Average  Sacrifice  shall  have  been  made  of 
any  Part  of  a  Lighter,  Long  Boat,  or  small  Craft  into  which  Part 
of  the  Cargo  shall  have  been  placed  or  was  about  being  placed  in 
order  to  extricate  the  Ship  from  a  Peril  not  incident  to  the  usual 
Course  of  the  Voyage,  and  when  any  General  Average  Expenditure 
shall  have  been  incurred  in  respect  to  such  Lighter,  Long  Boat,  or 
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small  Craft  as  aforesaid,  all  sacli  said  Sacrifices  and  Expenditares 
as  aforesaid  shall,  subject  to  the  Provisions  of  this  Act,  be  deemed 
to  be  General  Average  Acts  or  Expenditares  respectively  as  regards 
the  Ship,  Freight,  and  Cargo. 

29.  No  Loss  or  Damage  of  Property  by  Worms,  Insects,  or 
Climate  shall  be  deemed  to  be  a  General  Average  Loss  within  the 
Meaning  of  this  Act. 

Cargo. 

30.  Subject  to  the  Provisions  of  this  Act,  the  Jettison  or  other 
General  Average  Sacrifice  of  any  Portion  of  the  Goods  placed  in  a 
Lighter,  Boat,  or  other  small  Craft  in  their  Passage  from  the  Ship 
to  the  Shore  shall  be  deemed  to  be  a  General  Average  Sacrifice  as 
regards  the  Ship  and  the  Lighter,  Boat,  or  other  like  Craft  and  the 
Remainder  of  the  Cargo. 

31.  The  Shipper  of  Cargo  by  a  Ship  that  shall  have  saved 
another  at  Sea  shall  be  entitled  to  a  Share  of  the  Salvage  propor- 
tionate to  the  Loss  (if  any),  sustained  by  him  by  reason  of  such 
Salvage  Services. 

32.  If  Goods  jettisoned  or  otherwise  sacrificed  by  a  General 
Average  Act  shall  have  been  recovered,  they  shall  be  deemed  to 
have  continued  to  be  the  Property  of  the  Person  or  Persons  whose 
Property  they  were  at  the  Time  when  they  were  jettisoned  or 
otherwise  sacrificed  as  aforesaid,  but  such  Owner  or  Owners  shall 
refund  such  General  Average  Contribution  (if  any)  as  shall  have 
been  received  by  him  or  them  on  account  of  such  Jettison  or  other 
General  Average  Act,  after  having  first  deducted  from  the  Amount 
of  such  Contribution  a  Sum  that  will  be  equivalent  to  the  Value  of 
the  Damage  sustained  by  the  Goods  so  sacrificed  as  aforesaid 
together  with  the  Costs  of  Salvage  (if  any). 

33.  The  Loss  or  Damage  of  Cargo,  and  the  Loss  of  Freight 
consequent  upon  a  Discharge  of  any  Part  of  the  Cargo  when  the 
Ship  shall  have  been  stranded,  shall  be  deemed  to  be  a  General 
Average  Loss  within  the  Meaning  of  this  Act. 

34.  The  Loss  of,  or  on,  Property  by  reason  of  its  being  properly 
sold  by  the  Master  of  the  Ship  at  a  Port  of  Refuge  in  order  to  pay 
any  Debts,  Expenses,  or  Liabilities  properly  incurred  by  him  in 
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respect  to  any  Matter  that  is  constituted  by  this  Act  a  General 
Average  Sacrifice,  shall  be  deemed  to  be  a  General  Average  Loss 
within  the  Meaning  of  this  Act. 

35.  No  Damage  occasioned  to  the  Cargo  on  account  of  the 
Chafing  or  Breakage  of  any  Part  thereof  in  consequence  of  a 
Jettison  or  other  General  Average  Act  shall  be  deemed  to  be  a 
General  Average  Loss  within  the  Meaning  of  this  Act. 

36.  No  Loss  of,  or  on.  Cargo  and  Freight  by  discharging  the 
Cargo  at  a  Port  of  Refuge,  except  in  Cases  where  such  Discharge 
shall  have  been  necessarily  made  in  a  Manner  not  usually  adopted 
at  such  Port  as  aforesaid  in  respect  of  Ships  not  in  Distress,  shall 
be  deemed  to  be  a  General  Average  Loss  within  the  Meaning  of 
this  Act. 

37.  No  Damage  done  to  the  Cargo  by  Water  getting  down  the 
Hatches  in  consequence  of  a  Jettison  or  other  General  Average 
Act  being  or  having  been  made,  shall  be  deemed  to  be  a  General 
Average  Loss  within  the  Meaning  of  this  Act. 

38.  No  Loss  of,  or  on.  Cargo  by  reason  of  its  being  properly 
shut  out  or  left  at  a  Port  of  Refuge  shall  be  deemed  to  be  a  General 
Average  Loss  within  the  Meaning  of  this  Act. 

39.  No  Loss  of,  or  on,  Cargo  caused  by  discharging  it  when  the 
Ship  shall  have  been  condemned  at  a  Port  of  Refuge,  or  in  conse- 
quence of  the  accidental  Wreck  or  Damage  of  the  Ship,  or  acci- 
dental Damage  of  the  Cargo,  shall  be  deemed  to  be  a  General 
Average  Loss  within  the  Meaning  of  this  Act. 

40.  If,  or  when,  the  Cargo  shall  have  been  necessarily  discharged 
at  a  Port  of  Refuge,  the  loss  of  any  part  of  the  cargo  at  such  Port 
as  aforesaid  by  Fire,  Theft,  or  any  unusual  and  imminent  Peril 
shall  be  deemed  to  be  a  General  Average  Loss  within  the  Meaning 
of  this  Act. 

41.  No  Sacrifice  of  Goods  for  which  no  Bill  of  Lading  or  other 
Note  in  Writing  shall  have  been  signed  by  the  Master,  or  which 
shall  have  been  taken  on  board  by  him  barratiously  or  contrary  to 
a  Charter  Party,  or  which  the  Owner  of  .such  Goods  or  his  Agent 
shall  without  the  Master's  Consent  have  shifted  to  a  Place  in  the 
Ship  dijfferent  from  that  allotted  to  them  by  the  Master,  shall  be 
deemed  to  be  a  General  Averftge  Act  within  the  Meaning  of  this  Act. 


80  MARITIME  LEGISLtVTION. 


Freight. 


42.  Subject  to  the  Provisions  of  this  Act,  in  all  Cases  in  which 
the  Sacrifice  of  any  Part  of  the  Cargo  is  constituted  by  this  Act  a 
General  Average  Loss,  the  Sacrifice  of  Freight  sustained  in  conse- 
quence of  such  Sacrifice  as  aforesaid  of  any  Part  of  the  Cargo  shall 
be  deemed  to  be  a  General  Average  Loss  of  the  Freight. 

43.  No  loss  of  Freight  on  Cargo  shut  out  at  a  Port  of  Refuge 
or  on  any  Portion  of  the  Cargo  not  sacrificed  by  a  General  Average 
Act,  shall  be  deemed  to  be  a  General  Average  Loss  within  the 
Meaning  of  this  Act. 

Intermediate  Expenses. 

44.  All  extraordinary  Expenses  properly  incurred  by  the  Master 
of  the  Ship  in  order  to  join  Convoy,  or  in  consequence  of  his  waiting 
for  the  same,  shall  be  deemed  to  be  General  Average  Sacrifices 
within  the  Meaning  of  this  Act. 

45.  All  Compensations  and  Ransoms  properly  paid  to  Pirates 
by  the  Master  of  the  Ship  on  behalf  of  the  Persons  or  Property  on 
board  shall  be  deemed  to  be  General  Average  Acts  within  the 
Meaning  of  this  Act. 

46.  The  cost  of  Crew's  Wages  and  Provisions  and  all  other 
Expenses  and  Liabilities  properly  incurred  by  the  Master  in  order 
to  release  the  Property  at  Risk  in  the  Adventure  from  Capture, 
Detention,  or  Embargo,  suSered  by  Order  of  a  Sovereign  Power, 
shall  be  deemed  to  be  General  Average  Losses  within  the  Meaning 
of  this  Act. 

47.  If  a  Hostage  shall,  with  his  own  consent  and  that  of  the 
Master  of  the  Ship,  have  been  properly  given  to  secure  a  Compensa- 
tion or  Ransom,  the  Reimbursement  to  which  such  Hostage  shall 
have  been  entitled  for  his  Expenses  and  personal  Inconvenience  as 
such  Hostage  shall  be  deemed  to  be  a  General  Average  Loss  within 
the  Meaning  of  this  Act. 

48.  All  Sums  of  Money  or  Articles  of  Value  properly  and 
necessarily  paid  or  given  by  the  Master  on  account  of  the  Services 
of  another  Ship  in  effecting  a  Re-capture  of  the  Ship  and  Cargo 
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from  an  Enemy,  shall  be  deemed  to  be  General  Average  Losses 
within  the  meaning  of  this  Act. 

49.  All  Expenses  and  Liabilities  properly  incurred  by  the 
Master  of  the  Ship  for  the  Purpose  of  unloading  her  after  she  shall 
have  been  either  intentionally  or  accidentally  stranded,  shall,  except 
in  Cases  where  the  Cargo  could  have  been  discharged  and  forwarded 
to  its  Destination  for  an  Outlay  or  Loss  less  in  Amount  than  the 
Cost  incurred  in  heaving  the  Ship  off,  be  deemed  to  be  General 
Average  Losses  within  the  Meaning  of  this  Act. 

50.  All  Expenses  and  Liabilities  properly  incurred  by  the 
Master  in  consequence  of  getting  the  Ship  off  the  Ground,  after 
the  Cargo  shall  have  been  discharged  for  that  Purpose,  shall  be 
deemed  to  be  General  Average  Sacrifices,  provided  that  the  Cargo 
and  Ship  are  subsequently  re-united,  or  that  even  if  the  Cargo  and 
Ship  are  not  re-united  as  aforesaid,  the  Value  of  the  Ship  shall  not 
have  been  improved  by  getting  her  off  the  Ground. 

51.  The  Expense  of  re-shipping  Cargo,  after  it  shall  have  been 
put  into  Lighters  to  float  or  lighten  the  Ship  when  stranded,  or 
when  thi'eatened^with  any  unusual  or  imminent  Peril,  shall  be 
deemed  to  be  a  General  Average  Loss  within  the  Meaning  of  this 
Act. 

52.  The  Crew's  Wages  and  Provisions  and  all  other  Expenses 
consequent  upon  bearing  up  for  a  Port  of  Refuge  shall  (from  the 
Date  when  the  Ship  deviates  from  the  Course  of  her  Voyage  for  the 
Purpose  of  such  bearing  up)  be  deemed  to  be  General  Average 
Losses  within  the  Meaning  of  this  Act. 

53.  The  Inward  Port  Charges,  such  as  Towage,  Pilotage, 
Dockage,  Health  Fees,  and  the  like,  incurred  at  a  Port  of  Refuge, 
whenever  the  bearing  up  for  such  Port  shall  have  been  rendered 
necessary  either  by  a  General  Average  Sacrifice,  or  by  accidental 
Damage  to  the  Ship  or  Cargo,  Sickness  of  Crew,  unexpected  Want 
of  Water  or  Provisions,  shifting  of  the  Cargo,  Pumps  choking,  or 
other  like  Accident,  shall  be  deemed  to  be  General  Average  Losses 
within  the  meaning  of  this  Act. 

54.  All  Expenses  consequent  upon  bearing  up  for  a  Port  of 
Refuge,  the  Expense  of  discharging  the  Cargo  there,  and  the  Hire 
of  Lighters  in  order  to  avoid  discharging  Part  or  the  whole  of  the 
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Cargo  there,  if  properly  incurred  by  the  Master,  shall  be  deemed 
to  be  General  Average  Losses  within  the  Meaning  of  this  Act. 

55.  All  Expense  of  Postages,  Notarial  Fees,  Adjustment  Fees, 
and  Brokerage,  properly  incurred  by  the  Master  of  the  Ship  at  a 
Port  of  Eefnge,  shall  be  deemed  to  be  General  Average  Losses 
within  the  Meaning  of  this  Act. 

56.  The  Cost  of  the  Wages  of  Men  properly  employed  by  the 
Master  to  pump  when  the  Cargo  shall  have  been  on  board  at  a  Port 
of  Refuge,  shall  be  deemed  to  be  a  General  Average  Loss  within  the 
Meaning  of  this  Act. 

57.  The  expense  of  Warehouse  Rent  at  a  Port  of  Refuge  on 
Cargo  necessarily  discharged  there,  and  the  Expense  of  re-shipping 
it,  except  as  to  such  Portion  thereof  as  shall  have  been  discharged 
in  consequence  of  an  Accident  at  such  Port,  and  in  all  Cases  the 
Outward  Port  Charges  properly  incurred  by  the  Master  at  such 
Port,  shall,  in  case  the  Ship  shall  carry  on  the  Cargo  from  such 
Port,  or  when  the  original  Contract  of  Affreightment  shall  not 
have  been  determined,  be  deemed  to  be  General  Average  Losses 
within  the  Meaning  of  this  Act. 

58.  If,  or  when,  the  Stowage  of  any  Part  of  the  Cargo  shall 
have  become,  by  means  of  Perils  of  the  Sea,  a  Cause  of  Peril  to  the 
Property  at  Risk  in  the  Adventure,  all  Expense  properly  and 
necessarily  incurred  for  the  Purpose  of  discharging  the  Cargo  in 
order  to  restow  it  properly  shall  be  deemed  to  be  a  General  Average 
Loss  within  the  Meaning  of  this  Act. 

59.  All  Expense  properly  incurred  by  the  Master  of  the  Ship 
in  protecting  the  Property  at  Risk  at  a  Port  of  Refuge  shall  be 
deemed  to  be  a  General  Average  Loss  within  the  Meaning  of  this 
Act. 

60.  All  Expense  of  Delay  at  Sea,  properly  incurred  by  the 
Master  in  order  to  refit,  shall  be  deemed  to  be  a  General  Average  , 
Loss  within  the  Meaning  of  this  Act.                                                                    I 


I 


61.  The  Expense  of  discharging  the  Cargo  in  order  to  cool  it, 
or  for  any  other  Object,  except  it  be  to  the  Advantage  of  all  the  [ 
property  at  Risk  in  the  Adventure,  shall  not  be  deemed  to  be  a  i 
General  Average  Act  or  Loss  within  the  Meaning  of  this  Act.                         ' 

62.  The  Expense  of  making  permanent  Repairs  to  the  Ship  at 
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a  Port  of  Refuge,  except  in  Cases  where  tli9  Damage  to  repair 
which  such  Repairs  shall  be  made  shall  have  been  a  General 
Average  Loss,  shall  not  be  deemed  to  be  a  General  Average  Loss 
within  the  Meaning  of  this  Act. 

63.  The  Expense  properly  incurred  by  the  Master  at  a  Port  of 
Refuge  in  making  Repairs  which  do  not  permanently  improve  the 
Value  of  the  Ship  shall  be  deemed  to  be  a  General  Average  Loss, 
provided  that  either  such  Repairs  as  aforesaid,  or  some  other  General 
Average  Loss  or  Expense  of  an  equal  Amount  should  be  necessarily 
incurred  at  such  Port  in  order  to  the  safe  Prosecution  of  the  Voyage, 
or  in  case  that  such  Repairs  as  aforesaid  shall  have  been  made  in 
order  to  avoid  discharging  the  Cargo. 

64.  If,  or  when,  the  Ship  shall  have  entered  a  Port  of  Refuge 
for  the  Purpose  of  having  Repairs  made  which  shall  have  been 
rendered  necessary,  partly  on  account  of  particular  and  partly  on 
account  of  General  Average  Losses  sustained  by  such  Ship,  the 
Expense  of  the  Repairs,  and  of  the  Wages  and  Provisions  for  the 
Crew  during  the  Time  in  which  the  Repairs  are  being  made,  shall 
be  apportioned,  so  that  so  much  only  of  such  Expenses  as  aforesaid 
as  shall  have  been  rendered  necessary  in  consequence  of  a  General 
Average  Sacrifice,  shall  be  deemed  to  be  a  General  Average  Act  or 
Loss. 

65.  Bottomry,  Respondentia,  and  all  other  Interest  and  Com- 
mission, but  not  the  Premiun  of  Insurance  on  Money  expended, 
properly  incurred  by  the  Master  at  a  Port  of  Refuge,  with  respect 
to  a  General  Average  Act,  shall  be  deemed  to  be  General  Average 
Acts  or  Losses  within  the  Meaning  of  this  Act. 

66.  All  Expenses  incurred  by  the  Master,  which  if  incurred  by 
another  Person  would  have  been  Expenditures  within  the  Meaning 
of  this  Act,  shall  be  deemed  to  be  Expenditures  within  the  Meaning 
of  this  Act. 

67.  If,  or  when,  the  Ship,  her  Apparel  or  Outfit,  or  any  Part 
thereof,  shall  have  been  properly  and  necessarily  hypothecated  by 
the  Master,  in  order  to  discharge  a  General  Average  Liability,  the 
Sum  for  which  the  Ship,  her  Apparel  or  Outfit,  or  any  Part  thereof, 
shall  be  so  hypothecated  as  aforesaid,  shall  be  contributed  for  as  a 
General  Average  Loss,  just  as  if  the  Shipowner  had  made  a  Jettison 

e2 
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of  his  Property  of  the  Value  of  such  Sum,  provided  that  if  the 
Cargo  shall  have  been  lost,  and  the  Ship  shall  have  remained  safe, 
such  Sum  shall  be  contributed  for  as  an  Expenditure. 

Wrecks. 

68.  In  Case  of  Wreck,  all  prudent  and  extraordinary  Sacrifices 
properly  made,  and  all  prudent  and  extraordinary  Expenses  and 
Liabilities  properly  incurred  by  the  Master  for  the  Benefit  of  the 
Property  at  Risk  in  the  Adventure,  shall  be  deemed  to  be  General 
Average  Losses  within  the  Meaning  of  this  Act. 

69.  In  Case  of  Wrecks,  the  Cost  of  Crew's  Wages,  when  the 
Crew  shall  have  been  employed  for  the  Benefit  of  the  Ship,  Freight, 
and  Cargo,  after  the  Date  at  which  the  Shipowner  could  have 
legally  dismissed  them,  and  no  Freight  shall  have  been  earned  by 
him  in  the  Adventure,  shall  be  deemed  to  be  a  General  Average 
Loss  within  the  Meaning  of  this  Act. 

70.  The  Loss  or  Damage  of  any  Part  of  the  Ship's  Stores 
caused  by  their  being  landed  in  case  of  Wreck  in  a  disadvantageous 
Manner  or  at  a  disadvantageous  Time,  having  been  intended  to 
facilitate  the  Discharge  of  the  Cargo,  shall  be  deemed  to  be  a 
General  Average  Loss  within  the  Meaning  of  this  Act. 

71.  The  Expense  of  landing  the  Cargo  shall,  when  the  Ship 
shall  have  been  wrecked,  or  condemned  at  a  Port  of  Refuge,  be 
deemed  to  be  a  General  Average  Loss  within  the  Meaning  of  this 
Act. 

Estimation  of  General  Average  Losses. 

72.  The  Amount  of  a  General  Average  Loss  of  Ship's  Stores 
shall,  when  the  Ship  shall  have  been  wrecked  before  they  shall 
have  been  replaced,  be  estimated  at  the  Amount  or  Value  which 
such  Stores  would  have  had  if  they  had  been  on  board  when  the 
Ship  was  wrecked. 

78.  The  Amount  of  a  General  Average  Loss  of  any  of  the  Ship's 
Stores  shall,  when  such  Stores  shall  have  been  replaced  before  or 
at  the  Termination  of  the  Adventure,  be  equivalent  to  the  actual 
Expense  of  replacing  such  Stores;  but,  when  such  Stores  shall 
have    been    replaced    subsequently  to  the   Termination  of   the 
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Adventure,  the  Amount  of  such  General  Average  Contribution  as 
aforesaid  shall  be  equivalent  to  the  Expense  that  would  have  been 
incurred  if  they  had  been  replaced  at  the  Termination  of  the 
Adventure. 

74.  The  Amount  of  a  General  Average  Loss  of  any  Portion  of 
the  Cargo  shall  be  estimated  at  the  Price  which  it  would  have 
brought  at  the  Ship's  Port  of  Destination  at  the  Time  it  would  have 
been  delivered  there  if  it  had  not  been  sacrificed  as  aforesaid, 
deducting  from  such  Amount  as  aforesaid  all  such  Charges  and 
Expenses  as  must  have  been  paid  if  the  Goods  had  been  delivered 
at  the  said  Port  and  shall  have  been  avoided  by  the  Goods  having 
been  sacrificed  as  aforesaid. 

75.  A  General  Average  Sacrifice  of  Property  at  Risk  in  the 
Adventure  shall  not,  if  followed  by  a  total  Loss  of  the  Ship  and 
Cargo,  be  contributed  for  in  any  Manner. 

76.  For  the  Purposes  of  this  Act,  the  Loss  sustained  by  a 
General  Average  Sacrifice  of  Property  at  Risk  in  the  Adventure 
shall,  if  followed  by  a  Wreck  of  the  Ship,  be  estimated  at  the 
Value  which  the  Property  so  sacrificed  would  have  had  if  it  had 
also  suffered  the  same  Wreck. 

77.  The  Loss  sustained  by  a  General  Average  Sacrifice  of 
damaged  or  perishable  Property  shall  be  estimated  at  the  Value 
which  the  Property  so  sacrificed  would,  if  it  had  not  been  so  sacri- 
ficed, have  had  at  the  Ship's  Port  of  Destination,  deducting  from 
such  Value  all  Chai'ges  and  Expenses  that  should  have  been  paid 
before  such  Goods  as  aforesaid  could  have  been  delivered  there  and 
shall  have  been  avoided  by  their  having  been  sacrificed  as  afore- 
said. 

78.  The  Value  of  Property  to  be  contributed  for  in  respect  of 
a  General  Average  Sacrifice  made  of  the  same,  if  such  Value  shall 
have  been  stated  in  the  Bill  of  Lading  lower  than  it  really  was, 
shall  be  its  actual  Value. 

79.  The  Loss  sustained  in  consequence  of  a  General  Average 
Sacrifice  of  Provisions  intended  to  be  consumed  during  the  Voyage, 
or  of  the  Effects  of  Sailors  or  Passengers,  shall  be  estimated  at  the 
Amount  for  which  the  replacing  of  such  Provisions  or  Effects  shall, 
or  would,  have  cost. 
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80.  The  Value  of  Goods  to  be  contributed  for  after  they  shall 
have  been  sold  to  pay  Expenses  shall,  when  such  Sale  shall  have 
been  a  General  Average  Loss  within  the  Meaning  of  this  Act,  and 
shall  have  realised  a  less  Sum  than  the  Sale  of  the  same  Goods 
would  have  produced  at  the  Ship's  Port  of  Destination,  be  the 
probable  Amount  of  the  net  Proceeds  of  such  Goods  at  the  Port  of 
Destination ;  but,  in  case  such  Sale  as  aforesaid  shall  have  produced 
a  greater  Sum  than  would  have  been  obtained  by  a  Sale  of  the 
same  Goods  at  the  Port  of  Destination,  then  in  such  Case  the  Value 
of  such  Goods  so  to  be  contributed  for  as  aforesaid  shall  be  equiva- 
lent to  the  net  Proceeds  of  the  Sale  as  aforesaid  after  deducting 
therefrom  the  Freight  which  the  Shipowner  would  have  earned  if 
the  Goods  so  sold  as  aforesaid  had  arrived  at  the  Port  of  the  Ship's 
Destination,  provided  that  if  such  Deduction  of  Freight  would 
lower  the  Proceeds  of  the  Goods  sold  at  such  intermediate  Port  as 
aforesaid  below  the  probable  net  Proceeds  which  would  be  obtained 
by  a  Sale  of  such  Goods  at  the  Port  of  Destination,  then,  in  such 
Case,  the  probable  net  Proceeds  of  such  Goods  if  sold  at  the  Port 
of  Destination,  estimated  according  to  the  Provisions  of  this  Act, 
shall  be  deemed  to  be  the  Value  at  which  such  Goods  are  to  be 
contributed  for. 

81.  In  all  cases  where  a  Loss  or  contributory  Interest  is  directed 
by  this  Act  to  be  estimated  at  the  Ship's  Port  of  Destination,  if  it 
shall  happen  that  the  property  so  to  be  estimated  shall  not  have  a 
Price  Current  at  such  Port,  and  shall  not  be  usually  bought  and 
sold  there,  then  in  such  Case  the  Estimation  of  such  Loss  or  con- 
tributory Interest  (as  the  Case  may  be)  shall  be  made  according 
to  the  Value  which  the  Property  the  Subject  of  such  Loss  or  Con- 
tribution shall  have  at  the  nearest  Port  to  the  Ship's  Port  of 
Destination  which,  at  the  time  of  such  Estimation  as  aforesaid, 
shall  have  Prices  Current  of  such  Property,  or  where  such  Property 
shall  then  be  usually  bought  and  sold. 

82.  Every  Person  who  shall  receive  any  General  Average  Con- 
tribution for  any  Portion  of  the  Cargo  shall  pay  Freight  for  the 
fiame,  if  such  Portion  of  the  Cargo  as  aforesaid  would  have  been 
liable  to  Freight,  in  case  the  General  Average  Sacrifice  on  account 
of  which  he  shall  have  received  Conb'ibution  as,  aforesaid  had  not 
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been  performed,  but  a  like  General  Average  Sacrificje  had  been 
performed  by  means  of  other  Property,  and  the  Amount  for  which 
he  shall  be  liable  in  respect  of  such  Portion  of  the  Cargo  for  Freight 
shall  be  the  Amount  for  which  such  Portion  of  the  Cargo  would 
have  been  liable  in  the  Circumstances  aforesaid,  less  an  Amount 
equal  to  the  Sum  assessed  on  the  Freight  in  the  Adjustment  of 
such  General  Average  Contribution  as  aforesaid. 

83.  Subject  to  the  Provisions  of  this  Act,  the  Loss  of  Freight 
sustained  in  consequence  of  a  General  Average  Sacrifice  shall  be 
estimated  according  to  the  Amount  of  Freight  payable  at  the  Ship's 
Port  of  Destination  under  the  Bill  of  Lading. 

84.  If,  or  when,  the  Adjustment  of  a  General  Average  Contri- 
bution shall  be  made  at  a  Port  where  the  Property  in  respect  of 
which  such  Contribution  shall  have  been  made  shall  have  been 
replaced  by  an  Equivalent,  the  Property  so  sacrificed  as  aforesaid 
shall  be  contributed  for  at  its  Cost  Price,  together  with  the 
Shipping  Charges,  but  without  the  Premium  (if  any)  paid  for  its 
Insurance. 

85.  When  Goods  shall  have  been  shipped  at  a  Port  of  Refuge 
in  the  Place  of  Goods  sacrificed  by  a  General  Average  Act,  an 
Amount  equal  to  the  net  Freight  payable  in  respect  of  the  former 
Goods  shall  be  deducted  from  the  Freight  Payable  in  respect  of 
the  latter  Goods ;  but  if  the  Goods  shipped  at  a  Port  of  Refuge 
shall  not  have  been  shipped  in  the  Place  of  Goods  sacrificed  by  a 
General  Average  Act,  then,  in  such  Case,  only  Half  of  the  net 
Freight  payable  on  the  Goods  shipped  at  such  Port  of  Refuge  as 
aforesaid  shall  be  deducted  from  the  Freight  payable  in  respect  of 
the  Goods  so  sacrificed  as  aforesaid. 

Contributory  Interests  and  Values. 

86.  In  the  Case  of  a  General  Average  Sacrifice  made  on  behalf 
of  a  chartered  Ship  in  Ballast,  the  Property  liable  to  contribute  in 
respect  of  such  General  Average  Sacrifice  shall  be  the  Ship,  and 
the  Freight  which  she  is  eaniing  under  the  Charter. 

87.  As  regards  a  General  Average  Sacrifice  made  on  behalf  of 
a  loaded  Ship,  the  l^roperty  liable  to  contribute  in  respect  of  such 
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General  Average  Sacrifice  shall  be  the  Ship>  the  Frei{^t,  and  the 
Cargo. 

88.  All  Property  at  Risk  in  the  Adventure  fehall  be  liable  to 
contribute  in  respect  of  a  General  Average  Sacrifice  made  in  its 
Behalf  irrespectively  of  the  Question  whether  such  l^joperty  as 
aforesaid  could  have  been  the  Subjectof  a  General  Average  Sacrifice 
or  not. 

89.  If,  or  when,  after  Part  of  the  Cargo  shall  have  been  dis- 
charged at  a  Port  of  Refuge,  a  General  Average  Sacrifice  shall  be 
performed  in  behalf  of  the  Ship  and  the  Remainder  of  the  Cargo, 
the  whole  Cargo  and  the  whole  Freight  shall  contribute  in  respect 
of  such  General  Average  Sacrifice  just  as  if  no  Part  of  the  Cargo 
had  been  discharged  previously  to  the  Performance  of  such  General 
Average  Sacrifice  as  aforesaid. 

90.  In  case  a  Ship  laden  with  a  Cargo  which  is  liable  to  be 
confiscated  for  a  Breach  of  International  Law  by  the  Shipper  shall 
suffer  a  Loss  which,  if  the  Cargo  had  consisted  of  Articles  that 
might  have  been  lawfully  shipped,  would  have  been  a  General 
Average  Loss,  then,  in  such  Case,  such  Loss  shall  be  deemed  to  be 
a  General  Average  Loss,  but  the  Ship  shall  not,  under  such  cir- 
cumstances as  aforesaid,  be  liable  to  contribute  for  any  Loss  sus- 
tained by  the  Cargo  in  order  to  evade  Danger  of  such  Confiscation 
as  aforesaid. 

91.  If  the  Ship  alone  shall  be  liable  to  Confiscation,  then,  in 
such  Case,  no  Portion  of  the  Cargo  shall  be  deemed  liable  to  con- 
tribute in  respect  of  any  Loss  sustained  by  the  Ship  in  order  to 
avoid  the  Danger  of  such  Confiscation. 

92.  Arms,  Ammunition,  and  other  Munitions  of  War,  such 
Provisions  as  are  intended  to  be  consumed  during  the  Voyage,  the 
Seamen's  Wages  and  Luggage,  Passengers*  Luggage,  Wearing 
Apparel,  and  such  Money,  Jewels,  or  other  Articles  as  are  being 
carried  on  the  Bodies  of  Persons  on  board,  Passage  Money  when 
not  at  Risk,  and  Money  or  Property  lent  or  given  on  Bottomry  or 
Respondentia,  shall  not  be  liable  to  Contribution  in  respect  of  any 
General  Average  Sacrifice. 

93.  In  respect  to  General  Average  Sacrifices  and  General 
Aveiage  Losses,  Jewels,  Pearls,  Diamonds,  and  other  Ornaments 
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or  Articles  of  Great  Value  not  carried  on  the  Person,  and  Gold 
and  Silver,  whether  coined  or  uncoined,  and  not  carried  on  the 
Person,  shall  be  assessed  for  Contribution  only  at  One  Fourth  the 
Amount  at  which  they  shall  have  been  entered  in  the  Bill  of 
Lading :  Provided  that,  if  their  Value  shall  not  have  been  entered 
in  the  Bill  of  Lading,  they  shall  be  assessed  for  the  Purpose 
aforesaid  at  One  Fourth  of  their  Value  at  the  Ship's  Port  of 
Destination. 

94.  Every  Person  entitled  to  a  General  Average  Contribution 
shall  contribute  towards  such  General  Average  Contribution,  and 
towards  all  other  General  Average  Contributions  levied  in  respect 
to  the  same  Adventure. 

95.  Subject  to  the  Provisions  of  this  Act,  the  contributory 
Value  of  Property  in  respect  to  a  General  Average  Contribution 
shall  be  its  Value  at  the  Ship's  Port  of  Destination. 

96.  For  all  Purposes  of  a  General  Average  Contribution,  the 
Value  of  all  Duties,  Landing  Charges,  Insurance  Premiums,  Com- 
mission Charges,  Discounts,  and  Guarantees  on  Sales  on  Credit, 
and  all  other  Charges,  Claims,  or  Liens  whatsoever  to  which  the 
Ship  and  Cargo,  or  any  Part  of  either,  shall  have  been  subject  sub- 
sequently to  the  Performance  of  the  General  Average  Sacrifice  in 
respect  to  which  the  General  Average  Contribution  shall  be  levied, 
shall  be  deducted  from  the  Value  of  the  said  Property,  when 
assessed  as  directed  by  this  Act. 

97.  An  Expenditure  or  Disbursement  shall  be  contributed  for 
by  the  Owners  of  the  Property  at  Risk  in  the  Adventure  according 
to  the  Proportion  of  the  Values  of  their  respective  Interests  in  such 
Property  as  aforesaid,  estimated  at  the  Time  when  such  General 
Average  Expenditure  or  Disbursement  as  aforesaid  shall  have  been 
made. 

98.  K  Property  shall  be  liable  to  Contribution  both  in  respect 
to  a  General  Average  Sacrifice  and  a  General  Average  Expenditure 
or  Disbursement,  it  shall  be  assessed  on  the  different  Principles 
ordained  by  this  Act  in  respect  to  such  Contributions  respectively. 

99.  If  any  Property  shall  be  properly  and  necessarily  sold  by 
the  Master  at  another  Place  than  that  of  the  Ship's  Destination, 
the  Value  of  such  Property  in  respect  to  its  Liability  to  a  General 
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Average  Contribution  shall  be  its  Value  at  such  Place  of  Sale  as 
aforesaid. 

100.  Goods  shipped  into  Barges  for  the  Purpose  of  Safety,  or 
of  lightening  and  saving  the  Vessel  and  the  Remainder  of  the 
Cargo  (provided  that  such  Shipment  do  not  take  place  in  the 
ordinary  Course  of  Trade)  shall,  in  respect  to  all  other  General 
Average  Sacrifices  not  Expenditures  made  or  incurred  during  the 
Adventure,  be  deemed  to  have  continued  on  board  throughout  the 
entire  Course  of  the  Voyage. 

101.  The  General  Average  Losses  to  which  the  Twenty-ninth 
Section  of  this  Act  relates  shall  be  primarily  contributed  for  by  the 
Lighter,  Longboat,  or  Craft  referred  to  in  the  said  Section,  and  the 
Cargo  on  board,  and  the  Contribution  of  the  Cargo  of  such  Lighter, 
Longboat  or  Craft  shall  be  apportioned  among  the  principal  Vessel 
and  the  Remainder  of  its  Cargo. 

102.  If,  or  when.  Part  of  the  Property  liable  to  a  General 
Average  Contribution  shall  have  been  sold  on  Credit,  the  Value  of 
such  Property  in  respect  to  its  Liability  to  a  General  Average  Con- 
tribution as  aforesaid  shall  be  its  Price  Current  as  defined  by  this 
Act,  or  its  actual  Credit  Price,  deducting  therefrom  the  usual 
Discount  and  Guarantee. 

103.  If,  after  a  Jettison  or  other  General  Average  Sacrifice, 
the  Ship  shall,  before  completing  her  Voyage,  return  to  the  Port  of 
Departure,  or  to  any  Port  neighbouring  thereto,  where  Articles  of 
the  Nature  and  Quality  of  the  Goods  jettisoned  or  otherwise'  sacri- 
ficed as  aforesaid  shall  have  been  usually  exposed  for  Sale,  then  in 
such  Case,  if  the  Owner  of  the  Goods  so  jettisoned  or  sacrificed  as 
aforesaid,  or  if  any  Agent  of  his  at  such  Port  as  aforesaid,  shall 
have  had  sufficient  Time  to  purchase  an  equal  Quantity  of  Goods 
of  the  same  Description  and  Quality  as  the  Goods  so  jettisoned  or 
sacrificed  as  aforesaid,  the  General  Average  Contribution  for  such 
Jettison  or  other  Sacrifice  as  aforesaid  shall  be  made  for  a  Sum 
equal  to  the  Market  Price  of  the  Articles  so  jettisoned  or  sacrificed 
as  aforesaid  current  at  the  Port  of  Departure  or  other  neighbouring 
Port  as  aforesaid. 

104.  If  any  Portion  of  the  Property  which  had  been  at  Risk 
in  the  Adventure,  on  account  of  which  a  General  Average .  Sacri- 
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fice  shall  have  been  incurred,  shall,  after  a  Wreck  of  the  Ship, 
have  been  saved,  such  Property  shall,  in  respect  of  such  General 
Average  Sacrifice,  be  liable  to  contribute  for  One  Fourth  Part  of 
its  actual  Value  after  deducting  therefrom  the  Costs  of  Salvage  (if 
any). 

105.  Subject  to  the  Provisions  of  this  Act,  the  Value  of  the 
Freight  in  respect  of  its  Liability  to  Contribution  for  a  General 
Average  Sacrifice  shall  be  the  Value  of  the  Freight  actually 
earned. 

106.  Subject  to  the  Provisions  of  this  Act,  the  Value  of  the 
Freight  in  respect  to  its  Liability  to  a  General  Average  Contribu- 
tion .shall  be,  in  the  Case  of  a  loaded  Ship,  the  Value  of  the  Freight 
as  specified  by  the  Bill  of  Lading,  but,  in  the  Case  of  a  Ship  in 
Ballast,  the  contributory  Value  of  the  Freight  shall  be  its  Value 
under  the  Charter  (if  any)  under  which  she  shall  have  earned 
Freight  in  the  Adventure  in  respect  to  which  the  General  Average 
Act  in  question  shall  have  been  made. 

107.  In  estimating  the  contributory  Value  of  Freight  with 
respect  to  General  Average  Contributions,  the  Value  of  the  Wages, 
Port  Charges,  and  other  Expenses  paid  or  incurred  previously, 
but  not  any  Wages,  Port  Charges,  or  Expenses  incurred  subse- 
quently, to  the  Performance  of  the  General  Average  Sacrifice  in 
Tespect  of  which  such  General  Average  Contribution  as  aforesaid 
shall  be  levied,  shall  be  deducted  from  the  Value  of  the  gross 
Freight. 

108.  Nothing  in  this  Act  contained  shall  afiect  the  Rights  of 
Parties  having  Interests  in  the  Freight  as  between  themselves, 

109.  K,  or  when,  Goods  shall  have  been  transhipped  by  another 
Ship,  the  Value  of  the  Freight  as  regards  its  Liability  to  Contribu- 
tion in  respect  of  a  General  Average  Sacrifice  performed  in  behalf 
of  the  Ship  shall  be  the  Value  of  the  Freight  as  herein-before 
determined,  deducting  from  such  estimated  Value  the  Amount  of 
the  transhipping  Freight  and  increased  Expenses  attendant  upon 
the  Transhipment. 

110.  Subject  to  the  Provisions  of  this  Act,  when  the  Ship  shall 
have  been  chartered  for  an  Outward  and  a  Homewai'd  Voyage  by  a 
single  Charter,  the  Freight  in  respect  to  its  Liability  to  Contribu- 
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tion  for  a  General  Average  Act  performed  on  the  Outward  Voyage, 
shall  be  apportioned,  so  that  no  Part  of  the  Freight  earned  on  the 
Homeward  Voyage  shall  be  liable  to  contribute  in  respect  of  such 
General  Average  Act  as  aforesaid. 

111.  When  the  Ship  shall  have  been  chartered  for  an  Outward 
Voyage  by  one  Charter  and  for  a  Homeward  Voyage  by  another, 
the  Homeward  Freight  under  the  Charter  shall,  in  case  such 
Charter  shall  have  been  eflTected  before  the  Charter  for  the  Outward 
Voyage,  be  liable  to  contribute  in  respect  of  a  General  Average 
Sacrifice  incurred  on  the  Outward  Voyage. 

112.  The  Freight  paid  by  a  Charterer  of  the  Ship  before  the 
Contract  shall  have  been  performed  shall  be  liable  to  Contribution 
in  respect  of  a  General  Average  Sacrifice  made  in  its  Behalf,  and 
the  Shipowner  shall  be  pro  tanio  discharged  from  Liability  to  such 
Contribution  as  aforesaid. 

113.  When  the  Freight  on  Part  of  the  Cargo  is  paid,  'lost  or 
not  lost,'  on  the  Shipment  of  the  Cargo,  the  Shipper  of  such  Part 
of  the  Cargo  as  aforesaid,  and  not  the  Charterer,  shall,  in  respect 
to  such  Portion  of  the  Freight  as  aforesaid,  be  liable  to  Contribu- 
tion in  respect  of  a  General  Average  Sacrifice  performed  in  behalf 
of  such  Freight. 

114.  In  respect  to  General  Average  Contributions,  if  the 
Freight  for  the  Ship  shall  have  been  paid  in  advance,  no  Reduction 
shall  be  made  of  any  Part  of  the  Wages  due  or  to  accrue  due  in 
the  Course  of  the  Adventure,  except  for  such  Portion  of  the  said 
Wages  as  may  be  dependent  for  Payment  upon  the  successful  Issue 
of  the  Adventure  and  shall  have  accrued  due  before  the  General 
Average  Sacrifice  in  question  shall  have  been  performed. 

115.  When  the  Amount  of  an  Expenditure  or  Expenditures  as 
defined  by  this  Act  shall  be  less  than  the  Value  of  the  Property 
saved  at  the  Termination  of  the  Adventure,  the  contributory  Values 
of  the  Ship,  Freight,  and  Cargo  shall  be  deemed  to  be  their  Values 
to  the  Owners  of  them  respectively  at  the  Termination  of  the 
Adventure. 

116.  When  the  Amount  of  an  Expenditure  or  Expenditures  as 
defined  by  this  Act  shall  have  been  greater  than  the  Value  of  the 
Property  saved  at  the  Termination  of  the  Adventure,  the  Proceeds 
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of  the  Property  bo  saved  shall  be  applied  towards  the  Liquidation 
of  such  Expenditure  or  Expenditures  as  aforesaid,  and  the  Excess 
of  the  Amount  of  such  Expenditure  or  Expenditures  over  the 
Proceeds  of  such  Property  as  aforesaid  shall  be  so  apportioned 
amongst  the  Parties  to  the  Adventure  as  that  they  shall  be  liable 
for  such  Expenditure  or  Expenditures  in  the  Proportions  in  which 
they  would  have  been  liable  if  the  whole  Property  which  had  been 
originally  at  Risk  in  the  Adventure  had  safely  reached  the  Ship's 
Port  of  Destination. 

117.  All  Sacrifices,  Expenses,  or  Losses  which,  as  between  the 
Shipowner,  Charterer,  Shipper,  Passengers,  and  all  Persons  on 
board,  are  General  Average  Losses  within  the  Meaning  of  this 
Act,  shall  also  be  deemed  to  be  General  Average  Losses  as  between 
Underwriters  and  Assured. 

118.  Parties  to  a  Contract  may  enter  into  any  special  Agree- 
ment in  derogation  of  all  or  any  of  the  Provisions  of  this  Act, 
anything  herein-before  contained  to  the  contrary  notwithstand- 
ing. 

Procedure. 

119.  After  a  General  Average  Sacrifice  shall  have  been  made, 
the  Master  shall  enter  the  Particulars  thereof  in  his  Log  Book, 
and  shall  also  draw  up  a  Document  stating  the  Circumstances 
which,  in  his  Opinion,  rendered  such  General  Average  Sacrifice 
necessary,  and  also  containing  a  Description  of  the  Property  so 
sacrificed  as  aforesaid ;  and  such  Documents  shall  be  signed  by  the 
Master,  Seamen,  and  by  such  Owners  of  the  Property  at  Risk  in 
the  Adventure  as  shall  have  been  on  board  when  the  General 
Average  Sacrifice  was  made;  and  the  Master  of  every  Ship, 
whether  registered  or  unregistered,  shall  deliver  a  Copy  of  such 
Documents  as  aforesaid  to  the  Shipping  Master  at  the  Port  into 
which  the  Ship  shall  be  first  brought  after  the  General  Average 
Sacrifice  shall  have  been  made. 

120.  The  Adjustment  of  General  Average  Contribution  shall 
be  made  either  at  the  Ship's  Port  of  Destination,  or  at  the  Port 
into  which  she  shall  first  properly  and  necessarily  put  after  the 
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Performance  of  the  General  Average  Sacrifice  in  respect  of  which 
such  Contribution  as  aforesaid  shall  be  levied. 

121.  No  Foreign  Adjustment  of  a  General  Average  Loss 
shall  be  valid  as  between  British  Subjects  unless  such  shall  have 
been  made  in  conformity  with  the  Law  of  the  Port  of  Destination 
of  the  Ship. 

122.  The  Master  of  the  Ship  shall  have  a  Lien  upon  and  may 
retain  all  Property  liable  to  a  General  Average  Contribution  until 
the  same  shall  have  been  discharged  by  the  Persons  liable  in 
respect  thereof. 

123.  The  Owner  of  Property  or  of  Money  which  shall  have 
been  the  Subject  of  a  General  Average  Sacrifice  may,  after  a 
Demand  and  Refusal  of  the  General  Average  Contribution  due  to 
him  in  respect  of  such  General  Average  Sacrifice  as  aforesaid,  at 
his  Election  sue  the  Consignee  or  Shipper  of  the  Property  liable  to 
such  Contribution  and  the  Master  of  the  Ship  either  jointly  or 
severally. 

124.  The  0^vner  of  Property  sold  by  the  Master  of  the  Ship 
to  discharge  Liabilities  properly  incurred  by  him  in  respect  of  a 
General  Average  Act  or  Loss  shall  in  all  Cases,  irrespectively  of 
the  Question  whether  the  Master  shall  have  given  Security  for 
such  Liability  or  not,  have  a  Right  of  Action  against  all  Persons 
in  respect  of  whose  Property  such  General  Average  Act  or  Loss  as 
aforesaid  shall  have  been  performed  or  sustained. 

125.  In  case  the  Consignee  of  Property  shall,  after  Demand, 
refuse  to  pay  his  share  of  a  General  Average  Contribution  due  by 
him  in  respect  of  such  Property,  the  Master  of  the  Ship  shall  have 
a  Right  of  Action  against  him  and  the  Shipper  of  such  Property, 
either  jointly  or  severally,  as  he  may  think  proper,  but  shall  have 
no  Claim  against  any  other  Person,  in  respect  of  such  Contribu- 
tion, in  the  event  of  the  Refusal  or  Inability  of  the  Consignee  or 
Shipper  to  pay  such  Contribution. 

126.  In  all  Cases  of  Bankruptcy  a  Claim  for  a  General  Average 
Contribution  shall,  except  as  regards  Debts  of  Record  due  to  the 
Crown,  take  Priority  of  all  other  Debts  or  Liabilities  of  the  Parties 
liable  to  sach  General  Average  Contribution. 
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After  the  labours  of  the  Glasgow  Conference  had 
apparently  so  satisfactorily  terminated,  this  was  considered 
to  be  the  most  suitable  form  in  which  to  obtain  the 
consent  of  the  legislatures  to  uniform  enactments  on  the 
matter  in  question.  For  the  reasons  above  set  out,  how- 
ever, the  Council  of  the  Social  Science  Association  had 
been  unable  to  comply  with  that  part  of  the  Glasgow 
resolutions  which  desired  that  a  period  of  six  months 
previous  to  another  conference  should  be  given  to  the 
Chambers  of  Commerce  and  Underwriting  Bodies  there 
represented  for  the  consideration  of  the  Bill  to  be  delibe- 
rated upon,  and  it  was  not  until  the  month  of  April  1862 
that  the  Bill  was  circulated  among  those  concerned,  to- 
gether with  a  summons  to  meet  for  its  discussion  on  June 
6  th  following  in  the  Guildhall  of  the  City  of  London. 

Now  in  order  to  shorten  the  public  discussion  on  this 
Bill,  such  of  the  delegates  and  others  interested  as 
happened  to  be  in  town  were  invited  to  meet  a  few  days 
previously,  when  the  Antwerp  delegates  presented  the 
following : — 


Remarks  on  the  General  Average  Consolidation  Bill  drawn 
UP  BY  THE  Care  of  the  National  Association  for  the  Pro- 
motion OF  Social  Science. 

London :  April  18G2. 

The  Chamber  of  Commerce  of  Antwerp  having  communicated 
to  the  underwriters  of  this  City  the  Bill  on  International  General 
Average  received  from  the  Association  for  the  Promotion  of  Social 
Science,  some  underwriters  and  persons  competent  in  the  matter 
assembled  in  order  to  examine  the  Bill. 

These  persons  have  fully  appreciated  all  the  merit  and  talent 
displayed  in  the  framing  of  this  important  work,  and  on  account  of 
that  merit  itself  it  has  been  unanimously  regretted  that  the  short 
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time  allowed  for  consideration  does  not  permit  to  frame  the  remarks 
with  all  the  development  required  for  a  matter  bo  important  as 
that  which  concerns  General  Average,  and  which  is  in  so  close  a 
connection  with  the  contracts  of  affreightment,  insurance,  and 
bottomry. 

The  utility  of  uniformity  in  the  matter  being  now  universally 
recognised,  this  point  needs  not  to  be  referred  to ;  the  remarks 
framed  in  these  lines  on  account  of  the  shortness  of  time  allowed 
are  only  summary  and  chiefly  based  on  expediency  and  practice, 
as  they  cannot  be  accompanied  by  commentaries  or  considerations 
on  the  origin  of  laws,  doctrine  or  jurisprudence,  neither  on  de- 
finitions, effects,  consequences  or  incidents  relating  to  a  General 
Average  Act. 

1.  Interpretation  clause,  perfect. 

2.  If  the  meaning  of  this  article  be  well  understood  here,  the 
crew  may  perform  a  General  Average  act  without  the  consent  or 
concurrence  of  the  master.  This  principle  appears  to  be  dangerous, 
as  it  may  bring  in  collision  the  master  with  the  crew,  who  may 
contest  his  authority,  so  needful  in  a  maritime  expedition. 

The  Belgian  and  French  laws  appear  to  be  more  convenient,  as 
the  view  of  the  master  is  always  preponderating,  though  submitted 
to  deliberation  as  much  as  circumstances  permit  to  do  so. 

3  and  4.  In  conformity  with  the  general  principles. 

5.  Admits  that  a  person  who  has  made  a  General  Average  ex- 
penditure has  a  right  to  raise  contribution,  though  the  property  at 
risk  in  the  adventure  be  totally  lost.  In  such  a  manner  an  agent 
at  an  intermediate  port  may  apply  to  owners  of  property  totally 
lost,  to  be  repaid  for  the  advances  he  had  made  in  order  to  gain  a 
commission  or  to  procure  a  benefit  to  himself.  Such  agents  ought 
to  know  that  in  case  of  failure  of  the  adventure  they  have  no  right 
to  claim.  Besides,  these  advances  may,  in  most  circumstances, 
be  covered  by  an  insurance  or  bottomry. 

The  Belgian  and  French  laws  limit  the  contribution  to  the 
value  of  the  property  saved,  and  a  shipowner  is  entitled  to  abandon 
ship  and  freight  for  expenses,  debts,  or  liabilities  incurred  by  the 
master,  neither  is  the  owner  of  a  cargo  lost  bound  to  pay  expendi- 
tures in  case  of  total  loss  of  his  property ;  provided,  nevertheless, 
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that  he  has  not  directly  interfered  himself  or  contracted  liabilities 
which,  in  that  case,  are  obligations  personal  to  the  owner  of  ship 
or  goods  who  have  contracted  them.  An  amendment  in  this  sense 
is  proposed. 

6.  Admitted. 

7.  It  is  proposed  to  add :  '  The  cases  foreseen  by  Art.  25  always 
excepted.' 

8.  Admitted. 

9.  Is  just,  except  the  last  section,  relating  to  water  spoiling 
goods  in  performing  a  General  Average  act,  which  ought  to  be 
suppressed  in  order  to  be  in  accordance  with  rule  37 ;  or  rule  37 
to  be  amended  and  brought  in  concordance  with  rule  9. 

10  and  13.  Admitted. 

14.  It  is  asked  if  it  would  not  be  better  to  say :  '  When  a  mast 
cut  away  .  .  .  shall  have  carried  away  another  mast  and  a  .  .  .' 
instead  of  saying  '  when  the  mainmast  carries  away  the  mizen- 
mast?' 

15.  This  article  does  not  appear  to  be  so  clear  as  the  resolution 
voted  at  Glasgow,  which  required  '  Special  facts  clearly  proved.' 
Further,  the  new  article  says :  *  Shall  be  deemed  General  Average 
act  as  regards  the  ship.'  Why  should,  then,  the  damage  to  cargo 
not  be  deemed  General  Average  act  ? 

16.  Is  in  accordance  with  Art.  33,  admitting  equally  the 
damage  to  the  cargo. 

17.  The  value  of  a  stranded  ship  must  necessarily  improve  by 
getting  her  off.  How  is  this  to  be  understood  ?  The  first  para- 
graph of  this  article  is  very  just  and  clear. 

18  and  19.  Agreed.  It  is  understood  the  damage  directly 
caused  by  the  fire  is  necessarily  Particular  Average. 

20.  Agreed.  Carrying  a  press  of  sail  is  a  manoeuvre  the  master 
is  obliged  to  perform  when  circumstances  require  it. 

22.  Admitted.  These  objects  having  become  by  themselves  a 
cause  of  peril,  as  is  said  in  Art.  25. 

23.  Admitted.  It  would  even  be  equitable  to  grant  a  re- 
muneration to  every  person  having  become  lame  or  incapable  of 
working  in  consequence  of  having  concurred  in  such  a  defence 
for  the  common  interest. 
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24.  It  would  perhaps  be  good  to  add  the  words  '  leakage  of 
liquids.' 

25.  This  article  is  very  good,  but  would  it  not  be  convenient 
to  specify  some  articles  excluded  from  General  Average,  as,  for 
example,  jettison  of  goods  loaded  on  deck  in  any  voyage  whatever, 
and  even  from  houses  on  deck,  which  impede  the  manoeuvring, 
displace  the  centre  of  gravity,  and  cause  the  vessel  to  be  thrown 
on  her  beam-ends  when  heavy  seas  are  shipped  ?  Jettison  of  water- 
casks,  spars,  and  all  other  ship  stores  stowed  on  deck,  cutting  away 
the  stem-boat,  &c.,  ought  neither  to  be  considered  as  General 
Average  losses. 

26.  The  first  paragraph  of  this  article  is  just,  but  the  second  is 
very  dangerous,  as  shipmasters  may  be  induced  to  choose  an  inter- 
mediate port  at  their  convenience  to  remain  there  during  winter 
at  the  expense  of  the  cargo.  In  order  to  prevent  fJpaud  and  dis- 
putes, would  it  not  be  expedient  to  amend  the  rule  in  a  manner 
that  in  such  a  case  the  cost  of  crew,  wages,  and  provisions  shall 
only  be  deemed  General  Average  losses  until  the  time  when  the 
vessel,  being  put  again  in  a  state  of  seaworthiness,  should  have  been 
ready  to  leave  such  a  port  if  she  had  not  been  impeded  by  the 
severity  of  climate  ? 

27  and  28.  Agreed. 

29.  Would  it  not  be  convenient  to  add  '  leakage  on  liquids '  ? 

30.  Agreed. 

31.  This  is  very  just,  but  does  the  word  'loss'  comprehend 
only  material  loss,  or  does  it  even  comprehend  the  incidental  losses 
mentioned  in  rule  24  ? 

In  order  to  prevent  abuses  and  disputes,  it  would  perhaps  be 
expedient  to  admit  only  material  losses. 

32.  As  the  application  of  this  rule  will  lead  sometimes  to 
diflScnlties,  would  it  not  be  good  to  state,  that  in  case  of  disagree- 
ment on  the  real  value  of  the  goods  so  recovered  (undoubtedly  in 
a  damaged  state),  they  shall  be  sold  at  public  auction  and  the  net 
proceeds  divided  between  all  the  property  in  proportion  of  the 
amount  they  have  contributed  for  ? 

33.  This  is  logical,  ace  jrding  to  the  dispositions  of  rule  16 ; 
nevertheless,  would  it  not  be  more  expedient  not  to  admit  snch 


INTERNATIONAL  LAW  OP  GENERAL  AVERAGE.  99 

losses,  or  at  least  only  admit  them  in  case  the  stranding  has  been 
deemed  intentional,  according  to  rule  15  ?  At  all  events,  the 
degree  of  damage  resulting  from  such  a  discharge  is  very  difficult 
to  state. 

34.  It  would  perhaps  be  useful  to  explain  that  this  loss  is  to  be 
settled  just  in  the  same  manner  as  a  bottomry  premium ;  that  is 
to  say,  that  loss  apportioned  pro  raid  on  the  amount  of  General 
Average  on  the  amount  of  special  charges  on  cargo  (if  any),  and 
on  the  amount  of  Particular  Averages  and  charges  on  ship  and 
owners  (if  any). 

35  and  36.  Agreed.  According  to  the  resolutions  voted  at 
Glasgow  on  points  of  expediency. 

37.  Is  in  contradiction  with  Art.  9,  admitting  as  a  General 
Average  act  the  damage  caused  to  the  ship  by  cutting  a  hole  in 
the  deck,  whilst  rule  37  does  not  admit  as  a  General  Average  act 
the  water  running  down  through  that  same  hole  and  so  damaging 
cargo. 

Further :  the  last  paragraph  of  rule  9  admits  the  damage  by 
shipping  water  in  consequence  of  a  General  Average  act,  and  rule 
87  does  not  admit  it.  As  a  matter  of  expediency,  it  would  perhaps 
be  desirable  to  suppress  the  last  paragraph  of  rule  9  and  to  adopt 
rule  37  as  it  is  framed  in  the  Bill,  though  contrary  to  principle. 

38.  This  appears  really  unjust,  and  seems  to  be  contrary  both 
to  principles  and  to  expediency.  Abstraction  made  of  the  principle, 
let  us  examine  only  the  expediency. 

1st.  That  part  of  a  cargo  which  cannot  be  put  again  on  board 
the  ship  after  repairs,  and  is  necessarily  left  at  a  port  of  refuge, 
constitutes  very  often  a  total  loss,  as  it  is  frequently  too  small  a 
portion  to  be  sent  again  to  the  port  of  destination  by  another 
vessel,  which  is  not  always  at  hand. 

Why  must  the  property  of  A  remain  there,  and  not  that 
ofB? 

Who  is  the  supreme  judge  to  decide  whether  A  or  B  shall  be 
put  again  on  board  or  not  ? 

Rule  27  does  not  admit  certain  losses  in  order  to  prevent  un- 
due preferences  on  the  part  of  the  master.  This  reason  alone  would 
plead  in  favour  of  bringing  a  change  in  rule  38 ;  the  more  so  as 

H  2 
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rule  40  admits  as  General  Average  losses  those  occaflioned  by  fire, 
theft,  &c.  We  believe  thus  it  is  needless  to  bring  forward  other 
considerations,  and  think  it  utterly  convenient  to  propose  the 
framing  of  this  rule  as  follows  :  '  The  loss  of,  or  on  cargo,  by  reason 
of  its  being  properly  shut  out  or  left  at  a  port  of  refuge  shall  be 
deemed  to  be  a  General  Average  loss  within  the  meaning  of  this 
Act; 
,  39.  No  objection. 

40.  Such  losses  appear  to  be  very  remote  consequences  of  a 
General  Average  act,  nevertheless  they  could  be  admitted  as 
*  consequences '  provided  the  loss  on  goods  left  at  a  port  of  refuge 
be  likewise  considered  as  'consequences,'  and  accordingly  to  be 
deemed  within  the  meaning  of  the  bill  as  General  Average  losses. 

41,  On  the  ground  of  the  same  principle,  and  in  order  to 
prevent  abuses  and  exaggerated  claims,  it  would  be  desirable  that 
the  jettison  ur  sacrifice  of  ship's  provisions  or  stores  be  ruled  in  the 
same  manner — i.e.  (1st)  that  the  master  should  be  held  to  have  on 
board  duly  verified  accounts  of  such  provisions  or  a  list  of  such  pro- 
visions certified  by  the  competent  authorities  of  the  port  of  de- 
parture ;  (2nd)  that  the  master  should  be  held  to  have  on  board  an 
authentic  and  certified  list  of  all  the  objects  of  inventory  or  ship's 
stores,  comprising  also  the  spare  stores ;  and  (3rd)  that  the  master 
shall  be  held  to  replace  all  such  objects  as  are  proved  to  have  been 
lost  as  aforesaid,  and  not  be  paid  by  General  Average  contribution 
on  the  mere  estimate  of  surveyors  not  accompanied  by  the  proof  of 
the  objects  having  been  replaced. 

43.  This  rule  ought  to  be  brought  in  accordance  with  rule  38, 
if  amended. 

46.  Could  the  time  during  which  the  wages  and  provisions  are 
allowed  not  be  more  or  less  limited  ? 

47.  In  what  manner  and  by  what  authority  will  be  valued  the 
reimbursement  to  which  the  hostage  shall  be  entitled  ? 

49.  As  it  would  almost  be  impossible  to  appreciate  beforehand 
if  the  costs  of  discharging  and  forwarding  cargo  to  its  destination 
should  be  less  in  amount  than  those  to  be  incurred  for  heaving  the 
ship  off,  it  would  perhaps  be  expedient  to  suppress  the  last  para- 
graph of  this  rule. 
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50.  Same  observation  as  on  rule  17,  as  it  is  not  well  under- 
stood how  the  value  of  the  ship  should  not  be  improved  by  getting 
her  off. 

52.  In  order  to  bring  in  concordance  this  rule  and  rule  26, 
and  to  avoid  abuses  and  difficulties  in  the  application  of  this  rule, 
would  it  not  be  expedient  to  admit  only  in  General  Average  the 
crew's  wages  and  provisions  from  the  date  of  the  arrival  of  the 
ship  in  the  port  of  refuge  until  the  day  when  the  vessel,  being 
again  in  state  of  seaworthiness,  will  be  ready  to  put  to  sea,  the 
allowance  for  provisions  to  be  calculated  at  a  fixed  rate  ?  See  rule 
26  on  account  of  contrary  wind,  calm,  frost,  &c. ;  see  also  rule  74. 

53.  It  appears  that  the  costs  resultiag  from  a  vessel  putting 
in  a  port  of  refuge  on  account  of  sickness  of  the  crew  or  want  of 
provisions  ought  not  to  be  deemed  General  Average  losses ;  neither 
those  resulting  from  shifting  of  the  cargo,  or  pumps  being  choking, 
unless  it  be  proved  that  these  accidents  do  only  arise  from  the  perils 
of  the  sea  and  not  from  the  fault  of  the  master  from  not  having 
scrupulously  stowed  the  cargo,  or  the  pumps  being  put  in  good 
order  at  the  port  of  departure. 

57.  Is  it  understood  that  the  expenses  incurred  in  consequence 
*  of  an  ac<;ident  at  the  port  of  refuge  '  refer  to  an  accident  on  the 
ship? 

58.  We  propose  to  add :  '  Inasmuch  as  the  master  proves  that 
the  cargo  has  been  properly  stowed  according  to  the  regulations  of 
the  port  of  departure/ 

60.  It  would  perhaps  be  advisable,  on  account  of  expediency,  to 
suppress  this  rule,  as  it  might  give  rise  to  very  exaggerated  claims 
for  wages  and  provisions. 

What  is  the  real  meaning  of  the  words  *  delay  at  sea  in  order 
to  refit '  ? 

61.  Heated  goods  being  themselves  a  cause  of  peril,  it  is  just 
that  the  expenses  mentioned  in  this  rule  be  not  admitted  as  General 
Average  expenses  ;  but  the  words,  '  except  it  be  to  the  advantage 
of  all  the  property  at  risk  in  the  adventure,'  can  they  not  pro- 
duce abuses,  as  the  owner  of  such  goods  shall  be  led  to  pretend 
that  the  discharging  of  such  goods  is  for  the  advantage  of  all  the 
property  which  may  become  damaged  or  deteriorated  if  the  dis- 
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charge  does  not  take  place  ?     Would  it  not  be  better  to  suppress 
these  words  ? 

62.  As  concerns  repairs  to  the  ship,  would  it  not  be  advisable 
to  introduce  a  rule  stipulating  that,  in  order  to  compensate  the 
supposed  difference  between  the  old  objects  sacrificed  replaced  by 
new  ones,  and  according  to  the  use  now  generally  adopted, — *  Shall 
be  deducted  from  all  repairs,  replacements,  workmanship,  in  con- 
sequence of  General  Average  sacrifices,  one-third  from  the  justi- 
fied cost  of  these  works  at  the  port  where  they  have  been  made ; 
nevertheless  no  deduction  is  to  be  made  from  the  price  of  anchors 
and  15  per  cent.,  or  one-sixth  only,  from  iron  chain  cable/ 

64.  The  dispositions  of  this  rule  are  very  just  and  clear  as 
concerns  repairs,  but  on  the  point  of  crew's  wages  and  pro- 
visions they  are  not  in  accordance  with  Arts.  52  and  53,  which 
admit  as  General  Average  expenses  those  resulting  from  the  vessel 
having  put  in  a  port  of  refuge  either  by  a  General  Average  sacri- 
fice or  by  accidental  damage  to  ship  and  cargo ;  as  in  practice  the 
division  of  wages,  and  applying  them  partially  on  repairs  for 
General  Average,  and  partly  on  repairs  for  Particular  Average  could 
only  be  done  in  a  very  arbitrary  manner,  and  lead  to  many  abuses, 
for  why,  then,  should  not  also  the  warehousing  of  cargo  be  divided 
in  two  parts — one  during  repairs  for  General,  and  one  during  re- 
pairs for  Particular  Average  ?  We  prefer  to  admit  in  General 
Average  the  wages  during  the  whole  time  of  detention,  as  is  said 
in  our  observation  on  rules  52  and  53. 

65.  Why  should  not  a  person  who  has  made  an  expenditure  in 
a  port  of  refuge  be  entitled  to  reimbursement  of  the  premium  of 
an  insurance  he  had  taken  in  order  to  cover  himself  for  the  loss  of 
the  sum  expended,  the  more  so,  that  by  this  insurance  premium 
have  been  avoided  the  more  considerable  expense  of  a  bottomry 
premium,  which  would  have  been  considered  a  General  Average 
loss? 

72.  Rule  75  states  that  in  case  of  total  loss  of  ship  and  cargo 
there  shall  be  no  contribution  ;  how,  then,  is  rule  72  to  be  under- 
stood as  concerns  loss  of  ship's  stores  when  the  ship  shall  have 
been  wrecked  before  they  shall  have  been  replaced  ? 

7'i.  Is  it  to  be  underetood  that  the  value  <»f  sacrificed  ship's 
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stores  shall  be  reimbursed  at  the  value  of  the  port  of  destination, 
and  that  if  they  are  not  replaced  the  reimbursement  will  be 
effected  on  an  estimation  of  surveyors  who  should  value  these  pro- 
visions at  their  cost  price  at  the  moment  of  arrival  of  the  vessel  at 
its  destination?  On  account  of  rule  41  we  have  already  advised 
that  it  would  be  expedient,  in  order  to  prevent  frauds  and  abuses, 
to  oblige  the  master  to  replace  all  stores  and  objects  proved  to  have 
been  sacrificed,  and  not  to  admit  estimations  not  accompanied  by 
proof  of  the  objects  having  been  replaced. 

Rule  79  states  that  the  provisions  shall  be  estimated  at  the 
amount  for  which  the  replacing  of  such  provisions  or  efiects  shall 
or  would  have  cost. 

74.  In  accordance  with  rule  95;  but  according  to  rule  120 
it  is  allowed  to  draw  statements  of  General  Average  in  ports  of 
refuge. 

How  is  it  possible  to  be  acquainted  in  such  a  port  with  the 
value  the  property  would  have  at  the  port  of  destination  ?  See 
Arts.  96  and  120. 

75.  Would  it  not  be  advisable  to  change  rule  5  and  make  no 
distinction  between  a  sacrifice  and  an  expenditure  in  case  of  total 
loss  of  ship  and  cargo,  as  said  in  the  observations  on  Art.  5  ? 

76.  The  value  of  such  property  appears  to  be  nought. 
79.  See  observations  on  Art.  73. 

82.  The  first  paragraph  of  this  article  is  very  clear  and  just, 
but  the  last  is  totally  unintelligible. 

86.  As  concerns  ships  in  ballast,  it  appears  to  us  that  the 
freight  expected  to  be  earned  in  virtue  of  a  subsequent  charter  is 
too  indirectly  at  risk  in  the  adventure  to  be  liable  for  contribution 
of  a  sacrifice  made  on  board  a  vessel  navigating  in  ballast  though 
under  charter. 

This  system  presenting  too  many  inconveniences,  it  has 
nearly  universally  been  abandoned  to  draw  statements  on  vessels  in 
ballast. 

And  as  it  is  now  also  nearly  universally  adopted  to  settle  the 
General  Averages  on  each  voyage  separately,  it  appears  desirable 
to  amend  in  that  sense  this  rule  as  well  as  rules  110  and  111. 

92.  Money  lent  on  bottomry  ought  to  be  liable  to  contribution. 
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for  if  a  sacrifice  saves  the  property  at  risk  in  the  adventare  this 
.  sacrifice  saves  also  the  loan  which  is  lost  for  the  lender  in  case  of 
total  loss  of  the  property  on  which  it  has  been  lent. 

93.  The  motives  of  this  distinction  are  not  understood.  Why 
do  articles  of  great  value  only  contribute  for  one-fourth  of  the 
amount  entered  in  the  bill  of  lading,  whilst  the  same  articles  of 
sacrifice  are  reimbursed  for  their  whole  value  ? 

The  admission  of  such  a  system  does  appear  unjust,  and  it  is 
deemed  advisable  that  these  articles  should  be  liable  to  contribu* 
tion  on  their  real  value  at  the  port  of  destiuation,  valued  by  com- 
petent surveyors.  According  to  an  English  custom,  landing  specie 
in  case  of  stranding,  salvage  or  shipwreck  is  not  to  be  considered 
as  General  Average ;  that  specie  pays  its  own  expense,  and  does 
not  contribute  according  to  its  real  value  in  the  general  expenses 
of  landing. 

It  would  also  be  desirable  that  this  should  be  abrogated  by  a 
rule  as  well,  that  of  articles  of  great  value  and  money  only  con- 
tributing for  one-fourth  of  their  value. 

The  preceding  observations  are  not  based  on  expediency,  but 
on  principle.  From  the  most  remote  times  to  our  days  we  do  not 
find  any  laws  establishing  a  difierence  between  money  or  valuable 
articles  in  case  of  salvage  or  contribution. 

Even  the  Roman  law,  which  is  generally  admitted  as  the  foun- 
dation of  all  our  legislative  system,  does  not  make  any  difference 
in  it,  and  this  is  very  just.  The  following  dilemma  may  be  applied 
in  the  case  : — 

The  sacrifice  has,  or  has  not,  saved  the  property. 

If  the  property  be  saved,  it  lias  to  contribute  according  to  its 
value  saved. 

If  the  property  be  not  saved,  it  has  not  to  contribute. 

Thus,  in  case  of  contribution,  no  distinctions  on  account  of 
valuable  articles  ought  to  be  admitted. 

95.  If  it  is  just  and  rational  that  the  contributive  values  are 
those  at  the  port  of  destination,  would  it  not  be  desirable  for 
elucidation  to  stipulate  that  it  is  understood  these  values  are  those 
of  the  property  in  the  state  in  which  it  arrives  at  said  port  oi 
destination  ? — as,  for  example. 
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The  cargo  being  damaged  shall  have  to  contribute  according  to 
the  value  in  its  damaged  state,  subject  to  the  deductions  stipulated 
in  Art.  96. 

The  ship  equally  in  her  damaged  state,  to  which  should  be 
added  the  amount  admitted  in  General  Average  for  voluntary 
sacrifices. 

If  the  vessel  be  repaired  at  an  intermediate  port  of  refuge,  and 
arrive  fully  seaworthy  at  her  port  of  destination,  surveyors  at  that 
port  should  establish  the  value  the  vessel  would  have  had  if  she 
had  arrived  at  her  destination  in  the  same  state  of  damage  in 
which  she  was  on  the  arrival  at  the  port  of  refuge. 

Vessels  are  frequently  valued  at  the  port  of  refuge,  but  this 
value  being  quite  nominal  in  a  port  where  they  put  in  accidentally, 
this  value  may  not  be  considered  as  the  real  value  liable  to  con- 
tribution. 

For  the  same  motives  it  ought  not  to  be  permitted  to  draw  up 
statements  of  General  Average  in  ports  of  refuge  unless  the  ship 
bo  legally  sold  there  on  account  of  unseaworthiness  and  the  cargo 
sent  home  by  another  vessel,  as  we  have  observed  at  Art.  74.  See 
also  Arts.  120  and  121. 

96.  As  the  contributive  value  of  cargo  ought  to  be  that  really 
saved  by  a  sacrifice,  no  other  costs  should  be  deducted  from  the 
market  price  at  the  port  of  destination  than  those  which,  in  con- 
formity with  Art.  74,  are  to  be  deducted  from  the  amount  to  be 
paid  to  the  owner  of  jettisoned  goods.  These  costs  are :  custom-house 
duties,  landing,  cartage,  storage,  and  ordinary  brokerage  for  sale. 

97  and  99.  As  already  said  in  Art.  5,  it  would  be  desirable  not 
to  admit  a  distinction  between  *  sacrifice  '  and  '  expenditure.' 

Further :  how  is  it  possible  to  appraise  exactly  the  value  of 
property  at  the  time  when  the  expenditure  or  disbursement  has 
been  made  ? 

100.  It  is  thereby  understood  that  the  loss  of  goods  landed  in 
barges  in  order  to  cross  a  bar  in  leaving  the  port  of  departure — as, 
for  example,  the  bar  of  Sulina — be  always  excepted. 

In  that  case  we  approve. 

101.  Would  it  not  be  convenient  after  the  words, '  The  principal 
vessel  and  the  remainder  of  the  cargo,'  to  add,  '  and  the  freight '  ? 
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104.  Why  not  the  real  values?  This  article  ought  to  be  put 
in  accordance  with  Art.  32. 

105  and  107.  Does  the  contributory  value  of  freight  include 
primage  ?     We  think  affirmatively. 

As  it  is  very  difficult,  if  not  impossible,  in  most  circumstances 
to  establish  the  precise  moment  of  the  sacrifice,  it  appears  to  be 
convenient  to  deduct  from  the  freight  all  charges  which  would  not 
have  to  be  paid  if  the  freight  had  not  been  earned. 

For  example,  ought  to  be  deducted  the  total  amount  wages 
due  to  the  crew,  less  those  advanced  to  the  said  crew  before  the 
beginning  of  the  voyage,  because  these  wages  being  earned  at  all 
events  do  no  longer  depend  upon  the  successful  issue  of  the  adven- 
ture. 

The  port  charges  at  the  port  of  destination  ought  also  to  be 
deducted  from  the  gross  freight. 

108.  Appears  superfluous,  as  not  being  directly  in  connection 
with  General  Average. 

1 10  and  IIL  As  we  have  remarked  in  Art.  86,  it  would  be  con- 
venient that  this  Bill  should  stipulate  that  the  General  Averages 
be  settled  on  each  voyage  separately,  because  the  freight  of  goods 
not  yet  on  board  is  only  indirectly  at  risk  in  the  adventure. 

114.  The  wages  dependent  on  the  successful  issue  of  the  adven- 
ture are  those  not  paid  in  advance,  as  observed  on  account  of  Arts. 
105  and  107. 

115  and  116.  As  said  on  account  of  Arts.  5  and  75,  we  consider 
it  desirable  that  the  present  Act  should  stipulate  that  the  liability 
of  property  is  limited  to  its  value  saved  as  well  as  concerns  sacri- 
fices as  expenditures  or  disbursements. 

117,  Underwriters  ought  also  to  be  responsible  only  to  the 
insured  amount. 

118.  It  would  perhaps  be  preferable  not  to  admit  derogations. 
120  and  121.  As  we  have  already  observed  on  account  of  Arts. 

74  and  95,  we  believe  the  settlement  of  a  General  Average  in  a 
port  of  refuge  ought  only  to  be  allowed  in  the  case  we  have  quoted 
in  our  remarks  on  said  articles. 

123  and  125.  We  believe  it  ought  not  to  be  permitted  to  the 
master  to  sue  at  leisure  the  shipper  or  the  consignee,  the  property 
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alone  ought  to  the  extent  of  the  value  saved,  and  not  the  shipper, 
who  very  often  has  sold  the  goods  and  has  no  longer  interest  in 
the  property  at  risk  in  the  adventure. 

(Signed)  T.  0.  Engels, 

President  of  the  Committee  of  Underturiters  of  the 
Firstj  Second,  and  Third  Reunions, 

(Signed)  Ed.  van  Peborgh, 

Average  Stater, 
Antwerp :  May  SI,  1862. 

In  course  of  the  preliminary  discussions  vv^hich  took 
place  on  the  different  clauses  of  this  draft  Bill  the  fol- 
lov^ing  alterations  v^ere  adopted,  viz. : — 

1.  In  the  Interpretation  clause — 

a.  '  Ship '  shall  include ;  to  strike  out  the  word  '  privateer.' 

b.  To  leave  open  for  later   discussion   '  General   Average 

sacrifice.' 

c.  To   leave  open  for  later   discussion   'General  Average 

expenditure.' 

d.  To  add  under  'Unusual  Peril'  after  clifis,  the  word: 

'  collisions.' 

2.  To  be   struck   out   altogether,  as  too  dangerous  to  invite 
subordination. 

5.  To  be  left  open  for  future  discussion. 

6.  To  strike  out  the  words  '  either  preliminary  or  necessarily.' 
9.  To  strike  out  the  words  *  either  preliminary  or  (as  the  case 

may  be)  necessarily.' 

10  and  11.  To  be  struck  out  altogether. 

14.  To  be  amended  as  follows  :  '  When  a  mast,  after  having  been 
cut  away  for  a  General  Average  purpose  or  sacrifice,  shall  in  its  de- 
scent have  carried  away  another  mast,  or  have  injured  the  boats 
or  bulwarks  or  any  other  part  of  the  ship  or  of  the  cargo,  then  in 
such  case  the  damage  which  such  mast  shall  have  so  done  as  afore- 
said to  any  part  of  the  property  at  risk  shall  be  likewise  deemed 
to  be  a  General  Average  loss  within  the  meaning  of  this  Act.' 

15  and  17.  To  be  left  open  for  future  discussion. 

19.  To  be  transposed  before  clause  44. 
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20.  To  strike  out  the  words  '  crowding  or  hoisting/ 

21.  To  be  struck  out  altogether. 

28  and  29.  To  be  left  open  for  future  discussion. 

31.  To  be  struck  out  altogether. 

32.  To  be  altered  in  conformity  with  the  Antwerp  proposal. 

33.  35,  and  36.  To  be  left  open  for  future  discussion. 

37.  To  be  amended  as  follows  :  *  All  damage  done  to  the  cargo 
by  water  getting  down  the  hatches  at  the  time  of  a  jettison  or  other 
General  Average  act  being  or  having  been  made,  shall  be  deemed 
to  be  a  General  Loss  within  the  meaning  of  this  Act.' 

38.  To  strike  out  the  first  word '  No,'  and  put  instead  the  word 
^AIL' 

39.  40,  and  43,  To  be  struck  out  altogether. 

49.  To  strike  out  the  words :  *  Except  in  cases  where  the  cargo 
could  have  been  discharged  and  forwarded  to  its  destination  for  an 
outlay  or  loss  less  in  amount  than  the  cost  incurred  in  heaving  the 
ship  off.' 

50.  To  be  left  open  for  future  discussion. 

52.  To  add  the  words,  '  To  the  time  of  being  ready  for  sea ' 
before  '  be  deemed,'  &c. 

54.  To  be  amended  as  follows  :  *  All  expenses  directly  resulting 
from  bearing  up  for  a  port  of  refuge,  the  expense  of  discharging  the 
cargo  there,  and  the  hire  of  lighters  in  order  to  avoid  discharging 
part  or  the  whole  of  the  cargo  there,  if  properly  and  necessarily 
incurred  by  the  master,  shall  be  deemed  to  be  General  Average 
losses  within  the  meaning  of  this  Act.' 

55.  To  be  left  open  for  future  discussion. 

57.  To  be  amended  as  follows :  '  The  expense  of  warehouse 
rent  at  a  port  of  refuge  on  cargo  necessarily  discharged  there,  and 
the  expense  of  re-shipping  it,  and  the  outward  port  charges  properly 
incurred  by  the  master  at  such  port,  shall,  when  the  original  con- 
tract of  affreightment  shall  not  have  been  terminated,  be  deemed 
to  be  General  Average  losses  within  the  meaning  of  this  Act.' 

60.  To  be  struck  out  altogether. 

62  and  64.  To  be  altered  in  conformity  with  the  Antwerp 
proposals. 

65.  To  be  amended  as  follows :  '  Bottomry,  respondentia,  the 


INTERNATIONAL  LAW  OF  GENERAL  AVERAGE.    109 

premiam  of  insurance  on  money  expended,  and  all  other  interest 
and  commission  properly  incurred  by  the  master  at  a  port  of 
refuge,  with  respect  to  a  General  Average  act,  shall  be  deemed  to 
be  General  Average  acts  or  losses  within  the  meaning  of  this  Ant.' 

68.  To  add  the  word  '  all '  before  '  the  property '  &c. 

69.  To  strike  out  the  words  '  and  no  freight  shall  have  been 
earned  by  him  in  the  adventure.' 

70  and  71.  To  be  struck  out  altogether. 

73.  The  last  part  of  the  clause  from  the  word  'but'  to  be 
struck  out. 

78.  To  be  struck  out  altogether. 

79.  To  strike  out  the  words  *  or  would.' 

80.  To  be  left  open  for  future  discussion. 
82  and  84.  To  be  struck  out  altogether. 

85.  To  be  left  open  for  future  discussion. 

86.  To  be  left  open  for  future  discussion. 
88  and  90.  To  be  struck  out  altogether. 

91.  To  be  amended  as  follows:  'If  the  ship  alone  shall  be 
liable  to  confiscation  for  a  breach  of  international  law,  then  in  such 
case  no  lo9S  8ust>ained  by  the  shipowner  in  order  to  avoid  such 
confiscation  shall  be  deemed  a  General  Average  loss  within  the 
meaning  of  this  Act.' 

92.  The  first  words,  '  arms,  ammunition^  and  other  munitions 
of  war,'  to  be  struck  out. 

93.  To  be  struck  out  altogether. 

94.  To  be  left  open  for  future  discussion. 

95.  To  be  amended  as  follows :  '  Subject  to  the  provisions  of 
this  Act,  the  contributory  value  of  property  in  respect  to  a  General 
Average  contribution  shall  be  its  value  to  its  owner  on  the  termi- 
nation of  the  adventure  as  regards  it.' 

96.  To  be  amended  as  follows :  '  For  all  purposes  of  a  General 
Average  contribution,  the  freight,  duties,  landing  charges,  broker- 
age, discounts  incurred  subsequently  to  the  performance  of  the 
General  Average  sacrifice,  in  respect  to  which  the  General  Average 
contribution  shall  be  levied,  shall  be  deducted  from  the  value  of 
the  cargo  when  assessed  as  directed  by  this  Act.' 

97  and  98.  To  be  left  open  for  future  discussion. 
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99  and  100.  To  be  struck  out  altogether. 

101.  To  be  left  open  for  future  discussion. 

102,  103,  104,  and  105.     To  be  struck  out  altogether. 

106.  To  be  left  open  for  future  discussion. 

107.  To  be  amended  as  follows  :  '  In  estimating  the  contribu- 
tory value  of  freight  with  respect  to  General  Average  contributions, 
the  value  of  those  wages,  port  charges,  and  other  expenses,  the 
liability  to  which  is  contingent  upon  the  earning  of  the  freight, 
shall  be  deducted  from  the  value  of  the  gross  freight  only  with 
two-fifths.' 

108  and  109.  To  be  struck  out  altogether. 

110  and  111.  To  be  left  open  for  future  discussion. 

112  and  113.  To  be  struck  out  altogether. 

114.  To  be  amended  as  follows:  'In  respect  to  General 
Average  contributions,  no  deduction  shall  be  made  under  section 
107  for  any  freight  paid  in  advance.' 

115.  To  be  struck  out  altogether. 

116.  To  be  left  open  for  future  discussion. 
117  and  119.  To  be  struck  out  altogether. 

120  and  121.  To  be  left  open  for  future  discussion. 

122.  To  be  amended  so  as  to  give  to  the  consignee  a  similar 
lien  on  the  ship. 

123,  124,  125,  and  126.  To  be  left  open  for  future  discussion. 
And  that  therefore  only  the  following  clauses  passed  without  any 
alteration  or  amendment,  viz. .  3,  4,  6,  7,  8,  12,  13,  16,  18,  22, 
23,  24,  25,  26,  27,  30,  34,  41,  42,  44,  45,  46,  47,  48,  51,  53,  56, 
58,  59,  61,  63,  66,  67,  72,  74,  76,  77,  79,  81,  83,  87,  89  and  118. 

The  following  is  the  report  of  the  preliminary  com- 
mittee communicating  the  result  of  their  deliberations  to 
Sir  Travers  Twiss,  the  President  of  what  is  known  as  the 
second  International  General  Average  Congress,  viz. : — 
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NATIONAL  ASSOCIATION  FOR   THE  PROMOTION  OF 
SOCIAL  SCIENCE. 

CoMMirrEE  ON  General  Average. 

To  the  President  of  the  VL  Department  Trade  and  International 
Law^  Travers  Twiss,  Esq.,  Q.O.,  D.C.L. 

8  Waterloo  Place,  Pall  Mall :  June  9, 1862. 

Sir, — ^Having  been  elected  to  preside  over  this  Committee,  which 
was  summoned  by  the  Secretary  to  the  Executive  Committee  of 
this  Association  for  the  preliminary  discussion  of  the  General 
Average  Consolidation  Bill,  it  is  my  duty  to  submit  to  you  for  the 
information  of  the  sixth  annual  meeting  of  this  Association  the 
following  report  on  the  proceedings  of  this  Committee. 

I  beg  to  haAd  you  herewith  a  return  of  the  gentlemen  present 
at  the  proceedings  of  this  Committee  which  has  been  assembled  on 
the  4th,  5th,  and  7th  of  this  month,  not  only  for  the  purpose  of 
expressing  their  opinions  on  the  Bill  laid  before  them,  but,  if 
possible,  to  come  to*  an  understanding  about  the  same. 

Although  the  Committee  has  been  in  deliberation  for  nearly 
twenty  hours  during  these  three  days  it  has  been  impossible  to 
attain  the  latter  so-much-desired  result,  and  you  will  find  on  the 
copy  of  the  draft  of  the  Bill  which  I  hereby  enclose,  that  from 
the  126  sections  which  it  contains  the  Committee  has  decided  as 
follows : — 

(1)  That  these  29  sections  which  are  designated  with  a  query 
could  not  be  agreed  upon,  and  were  particularly  left  open  for  public 
discussion. 

(2)  That  22  sections  were  proposed  to  be  altered  as  amended. 

(3)  That  30  sections  were  proposed  to  be  struck  out  altogether. 

(4)  That  the  draftsman  of  the  Bill  was  desired  to  alter  five 
sections  as  instructed. 

(5)  And  that  only  40  sections  passed  as  they  were  originally 
proposed. 

The  written  remarks  of  the  Antwerp  delegates  were  handed  to 
Mr.  O'Hara  as  a  guide  for  some  of  his  amendments. 

You  will  be  kind  enough  to  observe  that  the  results  of  the 
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Committee's  deliberations  are  marked  in  red  on  the  draft  of  the 
Bill. — I  have  the  honour  to  be,  Sir, 

Tour  obedient  humble  Servant, 
(Signed)  Ernst  Emil  Wendt,  Chairman. 


Return  of  the  Gentlemen  present  at  the  Proceedings  of  the 
Committee  on  General  Average  at  their  Meetings  at 
3  Waterloo  Place,  Pall  Mall,  on  June  4,  5,  and  7,  1862. 


Kemarks. — The  L,  II.,  and  III.  added  to  the  names  of  every  gentleman 
are  to  denote  the  meetings  on  which  he  has  joined  in  the  deliberations. 


Amsterdam 

Antwerp    . 
Boston,  U.S. 

Copenhagen 
Liverpool  . 

London 
Rotterdam 


{E.  N.  Rahusen 
J.  Wertheim     . 
r  Th6odore  C.  Engels  . 
\  E.  van  Peborgh 

J.  Russell  Bradford  . 
f  Severin  Gram    . 

<  Svendson  . 

L  Edward  Thune. 
fL.  R.  Baily 

<  Lowndes  . 

[P.  H.  Rathbone 
J.  Brown  . 
C.  Leathley 
O'Hara  (as  Draftsnum 

Bill)  . 
W.  Richards     . 
Ernst  Emil  Wendt    . 
Driebeck  . 


of  the 


XL  in. 

IL  IIL 

IL  HL 

II.  IIL 

IL  IIL 

IL  IIL 

IL  IIL 

IL  IIL 

IIL 

IIL 

IIL 

IL  IIL 

IIL 

IL  IIL 

IIL 

IL  IIL 

IIL 


(Signed)  Ernst  Emil  Wendt, 

as  Chairman. 


London :  June  9, 1862. 


During  the  public  discussions  which  followed  in 
the  Guildhall,  it  became  evident  that  the  Committee  for 
managing  the  affairs  of  Lloyd's,  which  not  only  assisted  in 
initiating  this  movement,  but  immediately  after  the  Glasgow 
Ciongress  passed  the  above  set  out  highly  complimentary 
resolution  on  the  subject,  was  officially  withdrawing  from 
it.  The  letter  which  intimated  this  unexpected  event 
ran  as  follows : — 
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Lloyd's  (E.C.) :  June  5, 1862. 

Sir, — I  have  recrfvecl  and  laid  before  the  Committee  for  manag- 
ing the  affairs  of  Lloyd's  your  letter  of  May  30,  stating  that 
a  discussion  is  to  be  held  in  the  Trade  and  International  Law 
Department  of  the  National  Association  for  the  Promotion  of  Social 
Science,  on  the  amendment  of  the  law  of  *  General  Average,'  and 
inviting  some  representatives  of  the  Committee  to  attend  the  meet- 
ing ;  also  enclosing  a  copy  of  the  Bill  and  documents  relating  to 
the  subject. 

I  am  directed  to  inform  you  in  reply,  that  the  Committee,  having 
looked  over  the  heads  of  the  Bill,  and  given  the  subject  full  con- 
sideration, are  so  totally  opposed  to  the  several  clauses  contained 
in  the  Bill  in  question,  that  they  are  of  opinion  that  no  good  could 
arise  from  any  discussion  on  their  part,  and  they  therefore  do  not 
think  it  advisable  to  send  a  representative  from  their  body  to  the 
meeting. 

At  the  same  time,  they  request  me  to  assure  you  it  is  their 
earnest  wish  at  all  times  to  co-operate  with  parties  interested  in 
this  question,  when  they  see  any  opportunity  of  doing  so  with 
advantage  to  the  very  important  interests  at  stake. — I  am.  Sir, 

Your  obedient  Servant, 
(Signed)  Geo.  A.  Halsted,  Secretary. 

G.  W.  Hastings,  Esq.,  Honorary  Secretary, 
National  Association  for  the  Promotion 
of  Social  Science. 

It  can  easily  be  understood  that  under  such  circum- 
stances the  first  step  which  the  assembled  delegates  took 
on  June  6,  when  the  congress  had  been  opened,  was 
to  desire  their  President  to  address  Lloyd's  Committee 
with  the  view  of  inducing  them  to  attend  (as  in  Glasgow) 
by  delegates.  The  meeting  of  the  congress  was  there- 
upon adjourned  to  June  9,  vv^hen,  as  no  notice  of  this 
communication  had  been  taken,  the  delegates  authorised 
their  President  to  write  to  the  Chairman  of  Lloyd's  the 
following  letter : — 
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June  9,  1862. 
Sir,-*-I  have  been  authoriBed,  as  President  of  the  Department 
of  Trade  and  International  Law,  to  transmit  to  you  the  first  report 
of  the  Committee  on  General  Average,  as  laid  before  me  as  Presi- 
dent of  the  Department,  with  the  result  of  their  early  deliberations. 
You  will  perceive  that  the  provisions  of  the  draft  Bill  have  been 
submitted  by  them  to  a  severe  examination,  and  that  they  have 
pnly  approved  forty  out  of  one  hundred  and  twenty-six  sections, 
whilst  they  have  voted  twenty-nine  sections  as  questionable,  and 
referred  back  twenty-two  sections  for  amendment,  having  absolutely 
rejected  thirty  sections.  I  have  laid  before  the  Department  the 
letters  which  I  have  received  from  the  Secretary  of  your  Committee ; 
and  in  consequence  of  the  impossibility,  as  expressed  by  the 
Secretary,  of  laying  the  communication,  made  by  me  on  behalf  of 
the  Department,  before  the  Committee  until  their  meeting  on 
Wednesday  next,  the  Department  has  adjourned  the  further  con- 
sideration of  the  question  until  Thursday  next,  in  the  confident 
hope  that  your  Committee  will  delegate  one  or  more  of  its  members 
either  to  discuss  the  question  before  the  Department,  or  to  confer, 
if  they  prefer  it,  with  the  Committee  on  General  Average,  whose 
names  you  will  find  inscribed  to  their  report.  From  the  discussions 
which  have  already  taken  place,  I  am  enabled  to  assure  your  Com- 
mittee that  it  is  the  earnest  wish  of  the  Foreign  members  of  this 
Association  who  are  interested  in  the  question  of  General  Average, 
to  act,  if  possible,  in  co-operation  with  Lloyd's,  and  that  they  desire 
very  much  to  be  favoured  with  their  assistance  upon  many  branches 
of  the  subject,  in  which  their  great  experience  is  calculated  to  have 
great  influence  upon  the  decisions  of  the  Committee. 

I  am.  Sir,  &c., 
(Signed)  Travers  T^'ISS. 

To  this  communication  the  President  received  the 
following  answer : — 

Lloyd's  :  June  11, 1862, 
Sir, — Your  letters  of  the  respective  dates  of  June  6,  7,  and  9 
have  this  day  been  read  to  the  Committee  of  Lloyd's,  and  as  they 
consider  that  you  cannot  be  aware  of  the  circumstances  under  which 
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they  felt  precluded  firom  sending  any  deputation  of  their  body  to 
the  meeting  of  the  Trade  and  International  Law  Department  of  the 
National  j&saociation  for  the  Promotion  of  Social  Science,  they 
desire  shortly  to  recount  them. 

In  the  month  of  April  1860,  on  the  receipt  of  a  letter  from 
Mr.  Rundell,  Secretary  to  the  '  Liverpool  Committee  on  International 
General  Average/  and  also  on  the  previous  solicitation,  personally, 
of  Mr.  Rathbone,  of  Liverpool,  this  Committee  readily  promised 
their  assistance  in  aid  of  the  Glasgow  meeting,  by  obtaining 
through  their  agents  abroad  such  information  on  the  system  of 
General  Average  as  was  desired. 

In  May  1860  this  Committee  proceeded  further,  and  joined, 
through  their  Chairman,  Mr.  Thomas  Baring,  in  the  circular  signed 
by  about  twelve  of  the  Public  Associations  of  this  country,  in 
asking  the  attendance  of  delegates  from  abroad  at  the  meeting  at 
Glasgow. 

The  Committee  of  Lloyd's,  deeming  it  of  importance  that  the 
Glasgow  Conference  should  have  as  much  information  as  possible, 
forwarded  to  the  most  important  of  their  agents  copies  of  the 
Liverpool  Synopsis  of  Average  for  any  remarks  thereon,  and  in 
September  1860  again  informed  them  of  the  necessity  of  their 
sending  an  early  reply  to  Mr.  Rundell.  In  September  1860,  Mr. 
Leathley,  a  member  of  the  Committee  of  Lloyd's,  was  requested  to 
represent  the  Committee  at  the  Glasgow  meeting. 

In  October  1860,  Mr.  Leathley  reported  that  he  had  so  attended, 
and  that  resolutions,  of  which  I  enclose  a  copy,  were  passed,  on 
which  the  cordial  thanks  of  the  Committee  were  given  to  Mr. 
Leathley  for  his  trouble.  The  thanks  of  the  Committee  were  also 
given  to  those  gentlemen  who  had  attended  from  abroad,  and  the 
assurance  of  the  Committee  was  expressed  that  they  would  gladly 
co-operate  in  any  endeavours  to  amend  the  laws  referred  to  in  the 
resolutions. 

From  that  time  until  June  2  inst.  the  Committee  of  Lloyd's  have 
received  no  further  communication  on  the  subject,  but  on  Wednes- 
day last  the  following  letter,  addressed  to  the  Committee  of  Lloyd's, 
was  read,  dated  Old  Bond  Street,  May  30,  1862  :— 

'  Gentlemen, — A  discussion  is  to  be  held  in  the  Trade  and 

i2 


116  MARITIME  LEGISLATION. 

International  Law  Department  on  the  amendment  of  the  law  of 
General  Average.  We  should  be  obliged  if  some  representatives 
of  your  body  would  attend  the  meeting.  I  beg  to  enclose  a  copy 
of  the  Bill  and  documents  relating  to  the  subject, — I  am,  &c., 
(Signed)  G.  W.  Hastings,  Honorary  Secretary.^ 

A  course  of  proceeding  so  completely  at  variance  with  the 
decision  of  the  Glasgow  Congress,  wherein  six  months'  notice  was 
provided,  and  the  sudden  call  at  a  day's  notice  to  consider  and  dis- 
cuss a  subject  so  difficult,  and  of  such  vast  and  varied  importance, 
left  the  Committee  of  Lloyd's  no  option  but  respectfully  to  decline 
taking  part  therein. 

I  am  further  to  convey  to  you  the  thanks  of  the  Committee  for 
your  having  informed  the  delegates  from  abroad  that  this  Committee 
could  not  intend  any  discourtesy  to  them.  The  cordial  support 
rendered  by  the  Committee  of  Lloyd's  in  1860  ought  to  prove  it, 
and  had  the  Committee  been  informed  that  those  gentlemen  had 
been  invited  to  attend,  they  would  with  pleasure  have  joined  in 
every  mark  of  courtesy  to  delegates  who  at  much  personal  incon- 
venience are  now  in  London. 

The  Committee  refrain  from  entering  on  the  numerous  objections 
which  are  apparent  on  the  face  of  the  proposed  alterations  by  the 
Bill,  but  on  receiving  from  the  congress  the  result  of  their  present 
discussions  will  be  ready  to  give  their  best  attention  to  it. 

The  Committee  will  feel  obliged  if  you  will  read  this  communi- 
cation at  the  meeting  of  your  Department  to-morrow. — I  am.  Sir, 

Your  obedient  Servant, 
(Signed)  Geo.  A.  Balsted,  Secretary. 

To  Doctor  Travers  Twiss,  President  of  the 
Department  of  Trade  and  International 
Law,  National  Association  for  the 
Promotion  of  Social  Science. 

This  letter  was  presented  at  the  meeting  of  the  dele- 
gates on  June  12,  which  thereupon  jointly  and  separately 
made  known  their  respective  protests  against  the  conduct 
of  the  Committee  for  managing  the  affairs  of  Lloyd's,  and 
agreed  unanimously  that  no  public  discussion  on  the  sub- 
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ject  of  General  Average  should  take  place  on  this  occasion 
in  the  Guildhall* 

The  delegates  having  then  adjourned  to  my  offices,  a 
commencement  was  made  with  the  deliberation  of  such 
clauses  of  the  draft  Bill  which  had  in  our  preliminary 
meetings  been  reserved  for  future  consideration,  and  the 
following  alterations  were  adopted,  viz. : — 

1.  Interpretation  clause  to  be  amended  as  follows  : — 

'  General  Average  sacrifice '  shall  mean  a  prudent  and  extra- 
ordinary sacrifice  of  property  made  by  the  master  in  order  to  a^ert 
an  unusual  and  imminent  peril  from  the  ship,  freight,  and  cargo. 

^General  Average  expenditure '  shall  denote  any  outlay  properly 
made,  or  any  liability  on  behalf  of  the  property  at  risk  properly 
incurred. 

5.  To  be  struck  out  altogether. 

15.  To  be  amended  as  follows  :— 

Loss  or  damage  caused  to  the  ship,  cargo,  and  freight  as  the 
immediate  and  necessary  consequence  of  a  voluntary  and  prudent 
stranding  of  the  ship  shall  be  deemed  to  be  a  General  Average  loss 
within  the  meaning  of  this  Act. 

In  order  to  complete  the  proceedings  of  this  rather  un- 
fortunate second  International  General  Average  Congress^ 
the  draftsman's  alterations  to  the  Bill,  which  he  based  on 
the  suggestions  of  the  preliminary  meetings  of  the  dele- 
gates, are  here  subjoined : — 

Interpretation  Clause. 

Section  1. — *  General  Average  sacrifice '  shall  mean  a  prudent 
and  extraordinary  sacrifice  of  property  at  risk  in  the  adventure 
made  by  the  master  in  order  to  avert  an  unusual  and  imminent 
peril  from  the  ship's  freight  and  cargo. 

Line  27. — '  General  Average  expenditure '  shall  mean  a  prudent 
and  extraordinary  sacrifice  of  property  or  money  not  at  risk  in  the 
adventure,  in  order  to  avert  an  unusual  and  imminent  peril  from 
the  ship,  freight,  and  cargo.      (This  section  will  prevent  sales  of 


118  MARITIME  LEGISLATION. 

goods  at  an  intermediate  port  being  contributed  for,  an  they  are 
at  present  contrary  to  principle,  as  expenditure.) 

Ship,  Freight,  and  Cargo. 

Sectign  15. — Loss  or  damage  immediately  and  necessarily 
caused  to  the  ship,  cargo,  and  freight  by  a  voluntary  and  prudent 
stranding  of  the  ship  shall  be  deemed  to  be  a  General  Average  loss 
within  the  meaning  of  this  Act. 

Cargo. 

To  Section  32,  anhjoin :  Provided  that,  in  case  any  disagree- 
ment shall  arise  respecting  the  real  value  of  such  goods  so  recovered 
as  aforesaid,  the  same  shall  be  sold  by  public  auction,  and  the  pro- 
ceeds of  such  sale  shall  be  apportioned  amongst  the  parties  to  the 
adventure  in  proportion  to  the  amounts  of  their  respective  con- 
tributions. 

Intermediate  Expenses. 

Section  64. — Delete  the  words  'and  of  the  wages  and  pro- 
visions for  the  crew  during  the  time  in  which  the  repairs  are  being 
made.' 

Estimation  of  General  Average  Losses. 

Section  75. — A  General  Average  sacrifice  of  property  at  risk 
m  the  adventure  (such  sacrifice  not  being  an  expenditure  within 
the  meaning  of  this  Act)  shall  not,  if  followed  by  a  total  loss  of  the 
ship  and  cargo,  be  contributed  for  in  any  manner. 

Section  80. — The  owner  of  goods  sold  at  an  intermediate  port 
to  pay  expenses  incurred  in  respect  of  a  General  Average  sacrifice 
shall  in  no  case  in  which  he  shall  be  entitled  to  a  General  Average 
contribution  suffer  any  detriment  by  reason  of  such  sale  having 
been  made  at  an  intermediat.e  port  instead  of  at  the  intended, 
market  of  such  goods  if  they  had  continued  to  be  on  board;  buti 
such  owner  as  aforesaid  may,  on  the  other  hand,  retain  any  benefit 
resulting  to  him  from  such  sale  as  aforesaid  at  an  intermediate  port 
by  reason  of  such  goods  as  aforesaid  having  fetched  a  higher  price 
at  such  intermediate  port  than  they  would  have  fetched  at  their 
Uitended.  market. 
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Contributory  Interests  and  Values. 

Section  86. — A  sacrifice  made  on  behalf  of  a  ship  in  ballasfc, 
whether  chartered  or  not,  shall  not  be  deemed  to  be  a  General 
Average  act  within  the  meaning  of  this  Act. 

Section  91.— If  the  ship  alone  shall  be  liable  to  confiscation 
for  a  breach  of  international  law,  no  loss  sustained  by  the  shipowner 
in  order  to  avoid  such  confiscation  shall  be  deemed  to  be  a  General 
Average  loss  within  the  meaning  of  this  Act. 

Section  95. — Subject  to  the  provisions  of  this  Act,  the  con- 
tributory value  of  property  in  respect  to  a  General  Average  con- 
tribution shall  be  the  value  of  such  property  to  its  owner  at  the 
termination  of  the  adventure. 

Section  107. — In  estimating  the  contributory  value  of  freight 
with  respect  to  General  Average  contribution,  two-fifths  of  the 
value  of  the  wages,  port  charges,  and  other  expenses  shall  be 
deducted  from  the  value  of  the  gross  freight. 

Section  114. — In  respect  to  General  Average  contributions,  no 
deduction  shall  be  made  under  clause  107  for  any  freight  paid  in 
advance. 

Procedure. 

Section  J  20. — The  adjustment  of  a  General  Average  contribu- 
tion shall  be  made  at  the  ship's  port  of  destination,  within  fourteen 
days  after  her  arrival  at  such  port. 

Some  of  the  delegates  having  intimated  the  necessity 
of  their  returning  home,  it  was  not  thought  advisable  to 
proceed  any  further  with  the  task  of  remodelling  the  draft 
Bill,  but  in  order  to  try  if  the  so-much-desired  result  of 
one  uniform  system  of  General  Average  could  not  in  any 
way  be  attained  the  following  resolutions  were  unani- 
mously agreed  upon,  viz. : — 

1.  That  in  consequence  of  the  misconceptions  which  have  taken 
place  since  the  Glasgow  meeting  of  the  National  Association  for 
the  Promotion  of  Social  Science  with  regard  to  the  General  Average 
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qaeetion,  another  mode  of  proceeding  on  this  very  important  ques- 
tion be  adopted. 

2.  That,  for  the  purpose  of  attaining  this  object,  a  committee 
be  formed  in  order  to  decide  upon  and  bring  into  shape  a  Bill,  or 
Series  of  resolutions,  having  for  object  the  establishing  one  uniform 
system  of  General  Average  throughout  the  mercantile  world. 

3.  That,  in  the  opinion  of  this  meeting,  this  object  will  be  best 
attained  if  no  steps  be  taken  in  this  matter  without  the  sanction 
of  such  committee. 

4.  That  this  committee  consist  of  the  following  members  * : — 


E.  E.  Wendt,  Esq.,  Chairman  of 

the  Committee 
Richard  Lowndes,  Esq.,  Secretary 
Laurence  R.  Baily,  Esq.,  Liverpool 
J.  Russell  Bradford,  Esq.,  Boston 
L.  C.  Driebeck,  Esq.,  Rotterdam 
Theodore  C.  Engels,  Esq.,  Antwerp 
S.  Gram,  Esq.,  Copenhagen 
G.  W.  Hastings,  Esq. 


Wm.  J.  Lamport,  Esq.,  Liverpool 
Edouard  van  Peborgh,  Esq.,  Ant- 

werp 
E.  N.  Rahusen,  Esq.,  Amsterdam 
P.  H.  Raihbone,  Esq.,  Liverpool 
R.  M.  Smith,  Esq.,  Edinbwrgh 
J.  J.  Suenson,  Esq.,  Copenhagen 
Edward  Thune,  Esq.,  Copenhagen 
J.  Weriheim,  Esq.,  Amsterdam 


This  committee  went  vigorously  to  work.  In  order  to 
secure  a  broad  basis  of  action  and  so  obtain  the  counsel 
and  co-operation  of  those  in  all  maritime  countries  v^'ho 
were  most  conversant  with  the  subject  of  General  Average, 
as  well  as  to  clear  their  own  opinions  by  full  discussion, 
it  was  determined  by  the  committee  to  draw  up  a  state- 
ment of  the  leading  arguments  on  either  side  of  what  may 
be  termed  the  disputed  questions  of  General  Average.  This 
was  published  and  communicated  to  the  different  members 
together  with  a  Projet  de  Code  (submitted  by  Messrs. 
Engels  and  van  Peborgh  of  Antwerp),  the  compilation  of 
the  Danish  Laws  on  General  Average  (emanating  from 
Messrs.  Gram,  Suenson  and  Thune  of  Copenhagen),  and 
the  translation  of  the  new  German  Law  on  Average  and 
Salvage  (issued  by  myself).    The  different  members  of  the 

^  The  names  of  the  gentlemen  who  afterwards  refused  to  act  on  the 
Gommittee  have  of  course,  been  omitted. 
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committee  were  also  invited  to  state  their  opinion  upon 
the  several  questions  raised  in  the  statement  and  the 
reasons  for  and  against  them. 

May  1,  1863,  having  been  fixed  as  the  date  for  the 
receipt  of  these  statements,  each  member  of  the  committee 
received  a  copy  of  the  same,  with  the  request  that,  before 
September  1,  1863,  a  final  statement  of  opinion  should  be 
prepared,  showing  in  what  respects  (if  any)  his  previous 
opinion  had  been  modified  by  the  arguments  of  other 
members  ;  and,  if  he  retained  his  original  opinion,  stating 
any  objection  he  might  wish  to  urge  against  the  arguments 
of  those  opposed  to  him. 

Of  the  sixteen  members  of  the  committee,  fourteen 
furnished  their  respective  observations  in  ten  pamphlets, 
and  six  members  further  supplied  the  committee,  in  five 
pamphlets,  with  their  final  statements  of  opinion  on  the 
questions  at  issue,  and  the  following  was  the  result : — 

The  report  (this  was  the  designation  given  to  the 
statement  of  the  leading  arguments  submitted  to  the 
committee),  which  was  divided  into  six  sections,  viz. — 
first,  preliminary  observations  ;  second,  leading  principles ; 
third,  definitions;  fourth,  sacrifices — a,  of  cargo — 6,  of 
ship's  materials ;  fifth,  extraordinary  expenses ;  sixth,  con- 
tributions— raised,  in  reality,  twenty-three  questions,  on 
which  an  expression  of  opinion  was  considered  serviceable ; 
and  as  several  members  of  the  committee  had  not  been 
present  when  the  Glasgow  resolutions  were  passed,  it  was 
quite  natural  that,  in  order  to  ascertain  the  opinions  of 
all  the  members  on  aU  questions  at  issue  in  this  con- 
troversy, the  discussion  on  the  Glasgow  points  should  be 
reopened. 

Now,  the  first  nine  questions  raised  by  the  report 
referred  most  immediately  to  the  leading  principles  and 
definitions,  in  their  different  bearings,  as  to  whether  the 
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common  safely  from  danger  of  total  loss,  or  the  common 
benefit^  that  is,  the  completion  of  the  adventure,  should 
be  considered  the  leading  principle  of  the  International 
General  Average  law. 

It  is  well  known  that  the  common  safety  theory  has 
been  that  which  is  commonly  called  the  English  practice ; 
whereas  upon  the  common  benefit  theory  the  other 
maritime  nations  of  the  world  had  mainly  based  their 
practice. 

Of  the  fourteen  members  of  the  committee  who  ex- 
pressed their  opinion,  only  one  was  in  favour  of  the 
common  safety  theory,  while  tliirteen  declared  themselves 
in  favour  of  the  common  benefit  theory;  so  that  the 
great  principle  wliich  had  been  carried  by  the  adoption 
of  the  Glasgow  resolutions  was  confirmed  by  a  very  large 
majority. 

The  tenth  question  referred  to  cargo  sacrificed  on 
account  of  its  vice-propre — a  point  not  raised  in  Glasgow 
—  and  was  unanimously  decided  as  not  allowable  in 
General  Average,  for  the  article  is  by  its  own  default  itself 
the  cause  of  the  danger. 

In  the  consideration  of  the  eleventh  question,  referring 
to  jettison  of  deck  cargo — another  point  not  raised  in 
Glasgow — I  imagine  the  enactment  of  the  new  German 
law,  which  only  admits  jettisoned  deck  cargo  as  General 
Average  on  coasting  voyages,  must  have  had  considerable 
influence  upon  the  opinions  of  the  majority  of  the  voting 
members ;  for  although  the  business  avocations  of  many 
must  have  made  them  aware  that,  for  certain  trades,  par^ 
ticular  vessels  are  built  which  will  load  one-fifth,  or  even 
one-fourth  of  their  whole  cargo  on  deck,  the  votes  were 
expressed  in  a  manner  which  showed  that  considerable 
doubt  existed  on  the  subject.  I  find  five  votes  were  given 
in  favour  of  the  proposal;  jBvjC  votes  aimed  at  restricting 
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the  proposal  to  coasting  voyages ;  and  of  the  remaining 
two  votes,  one  totally  negatived  the  proposal,  and  the  other 
in  fact  did  the  same  by  proposing  that  any  such  jettison 
should  be  divided  between  the  shipowner  and  the  owner 
of  the  deck  cargo. 

The  twelfth  question — damage  to  cargo  in  effecting 
jettison — corresponding  to  the  third  Glasgow  resolution, 
produced  five  opinions  in  favour  of  reversing  that  resolu- 
tion, while  two  of  the  five  votes  adliering  thereto  were 
accompanied  by  a  declaration  that  such  adliesion  was 
only  given  because  the  resolution  had  been  passed  at 
Glasgow. 

The  thirteen  votes  given  upon  the  thu'teenth  question 
— damage  to  cargo  by  forced  discharge — entirely  con- 
firmed the  fourth  Glasgow  resolution,  to  which  it  was 
^similar. 

The  fourteenth  question — damage  to  cargo  in  extin- 
guishing a  fire — treated  of  in  the  second  Glasgow  resolu- 
tion, was  confirmed  by  eight  votes. 

Upon  the  fifteenth  question — loss  of  cargo  by  a  sale  to 
raise  funds — the  report  proposed  that  such  loss  should 
be  treated  like  a.  bottomry,  that  is,  apportioned  over  the 
expenses  for  which  it  was  sold,  and  that  any  profit  should 
belong  to  the  owner  of  the  goods.  Five  of  the  eight  votep 
given  adopted  the  proposal  purely ;  one  added  that  the 
.shipowner  should  be  indenmified  for  loss  of  freight;  and 
five  were  of  opinion  that,  whereas  the  loss  should  be  made 
^ood  as  proposed,  any  profit  arising  should  not  belong  to 
-the  owner. of  the  goods,  but  should  be  for  the  benefit  of 
the  common  adventure. 

The  sixteenth  question — the  cutting  away  of  wreck — 
was  considered  by  the  fifth  Glasgow  resolution  not  ad- 
missible in  General  Average.  This  was  confirmed  by  ten 
votes  against  one  vote.       ,    - 
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The  seventeenth  question — damage  by  scuttling  a  ship 
to  put  out  a  fire — ^was  included  in  the  second  Glasgow 
resolution,  and  here  declared  allowable  in  General  Average 
by  four  votes  against  one. 

The  eighteenth  question — damage  by  intentional 
stranding — proved  to  be  most  intricate.  The  first  Glasgow 
resolution  stated  that  such  damage  was,  as  a  general  rule, 
not  admissible  in  General  Average,  but  without  prejudice 
to  a  claim  in  exceptional  cases  upon  clear  proof  of  special 
facts.  The  vagueness  of  the  wording  of  this  resolution 
must  prove  that  the  argumentations  on  both  sides  were 
so  nice  that  it  was  impossible  to  come  to  an  understand- 
ing upon  any  other  basis.  .  It  is  not  unlikely  that,  this 
being  the  case,  the  first  Glasgow  resolution  would  have 
been  confirmed  by  the  majority  of  the  committee,  if  the 
new  German  law  had  not  made  an  enactment  which,  ac- 
cording to  my  humble  opinion,  ought  to  satisfy  everybody, 
in  consequence  of  its  meeting,  in  the  plainest  terms,  the 
principles  involved.  This  enacts,  in  section  708,  that  such 
damages  as  are  caused  by  the  ship  being  purposely  run 
ashore  to  prevent  sinking  or  capture,  and  after  being 
successfully  got  off  is  found  capable  of  repair,  is  General 
Average.  I  find  that  four  votes  were  decidedly  in  favour 
of  the  German  enactment  and  one  vote  partially  so; 
whereas  one  vote  was  given  in  favour  of  the  Glasgow 
resolutions,  and  to  the  other  eight  votes  various  restrictions 
were  attached. 

Upon  the  nineteenth  question — damage  by  carrying  a 
press  of  sail — the  seventh  Glasgow  resolution  wag  con- 
firmed by  six  votes. 

The  twentieth  question — the  port  of  refuge  expenses 
— which  had  been  declared  by  the  sixth  Glasgow  resolu- 
tion as  admissible  in  General  Average,  was  confirmed  by 
thirteen  votes  against  one  vote. 
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The  twenty-first  question  treated  of  two  points — ^wages 
and  provisions  of  the  crew  at  a  port  of  refuge,  and  loss  of 
market.  The  first  part  of  this  question  was,  in  conformity 
with  the  eighth  Glasgow  resolution,  considered  to  be 
admissible  in  General  Average  by  eleven  votes,  against 
three  who  held  it  inadmissible  either  on  principle  or  for 
practical  reasons.  The  seven  votes  which  were  given  on 
the  second  part  of  the  question  were  unanimous  in  not 
allowing  the  loss  of  market  in  General  Average. 

Upon  the  twenty-second  question — contributing  values 
— ten  votes  were  given  in  conformity  with  the  ninth 
Glasgow  resolution,  which  considered  the  ultimate  value 
liable,  against  one  vote  which  was  in  favour  of  the  value 
at  the  port  of  refuge. 

The  twenty-third  and  last  question — deductions  from 
freight — ^regulated  by  the  eleventh  Glasgow  resolution, 
gave  rise  to  a  very  interesting  discussion  in  one  of  the 
preliminary  meetings  to  the  London  Congress,  where  a  pro- 
posal was  made  to  modify  the  present  practice  by  fixing 
upon  a  certain  proportion  of  the  freight  to  contribute  to 
the  General  Average.  The  German  law  having  adopted 
a  similar  principle,  which,  for  practical  reasons,  would 
undoubtedly  be  very  acceptable,  it  was  to  be  regretted 
that  only  six  members  expressed  their  opinion  on  the 
subject  at  all,  and  these  six  were  equally  divided  between 
adhering  to  the  old  practice  and  the  adoption  of  a  fixed 
proportion;  so  that,  in  reality,  this  remained  an  open 
question. 

These  difierent  pamphlets,  with  the  other  papers  re- 
ferred to  above,  were  bound  together  in  a  volume  entitled 
*  Transactions  of  the  International  General  Average  Com- 
mittee ' ;  its  circulation  took  place  in  January  1864. 

Some  months  afterwards  it  was  decided  that  the  third 
International  General  Average  Congress  should  meet  on 
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September  26,  1864,  in  the  city  of  York,  and  that  the 
following  draft  of  a  Bill  was  to  be  taken  as  a  basis  for 
its  deliberations : — 

Whereas  it  is  expedient  that  there  shoal  d  be  aniformity  in  the  law 

of  General  Average  amongst  all  maritime  communities,  and 

that,  in  order  to  promote  such  uniformity,  certain  amendments 

should  be  made  in  the  rules  to  be  observed  in  the  adjustment 

of  claims  for  General  Average  made  in  any  port  or  place  within 

the  United  Kingdom  of  Great  Britain  and  Ireland ; 

Be  it  therefore  enacted,  &c.  &c.     That  on  and  after  the    day  of 

the  following  rules  shall  be  observed  in  the  adjustment  of 

all  claims  for  General  Average  made  in  the  United  Kingdom  of 

Great  Britain  and  Ireland : — 

Section  I. — A  jettison  of  timber  or  deals  carried  on  the  deck 
of  a  ship  in  pursuance  of  a  general  custom  of  the  trade  in  which 
the  ship  is  then  engaged,  shall  be  made  good  as  General  Average, 
in  like  manner  as  if  such  cargo  had  been  jettisoned  from  below 
deck. 

No  jettison  of  deck  cargo,  other  than  timber  or  deals  so  carried 
as  aforesaid,  shall  be  made  good  as  General  Average ;  but  if  the 
shipment  on  deck  have  been  made  without  the  consent  or  sanction 
of  the  shipper  or  owner  of  such  cargo,  the  loss  resulting  from  such 
jettison  shall  be  made  good  by  the  owner  or  owners  of  the  ship ; 
whereas,  if  such  shipment  have  been  made  with  the  consent  or 
sanction  of  such  shipper  or  owner,  the  loss  of  cargo  shall  fall  upon 
such  shipper  or  owner. 

Cargo,  which  is  in  a  deck-house,  poop,  or  topgallant  forecastle, 
shall,  for  the  purposes  of  this  Act,  be  treated  as  cargo  laden  on 
deck. 

Section  II. — Damage  done  to  goods  or  merchandise  by  water 
which  unavoidably  goes  down  a  ship's  hatches  when  opened  for  the 
purpose  of  making  a  jettison,  shall  be  made  good  as  General  Average, 
in  case  the  loss  by  jettison  is  so  made  good. 

Damage  done  by  breakage  and  chafing  or  otherwise  from  de^ 
rangement  of  stowage  consequent  upon  a  jettison,  shall  not  be 
made  good  as  General  Average,  but  shall  fall  upon  the  owners  of 
%he  goods  so  damaged  or  their  underwriters. 
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Section  III. — Damage  intentionally  done  to  a  ship  or  cargo 
for  the  purpose  of  extinguishing  a  fire  on  boai^d  ship,  and  damage 
done  by  water  poured  in  or  admitted  through  scuttle-holes  or 
otherwise  for  the  said  purpose,  shall  be  made  good  as  General 
Average. 

Secjtion  IV. — Damage  done  by  cutting  away  the  wreck,  or 
remains  of  spars  or  other  things  which  have  previously  been  carried 
away,  or  permanently  displaced  by  sea  peril,  shall  not  be  made 
good  as  General  Average. 

Section  V. — If  a  ship  is  intentionally  run  ashore  in  order  to 
avoid  capture  or  foundering,  and  is  afterwards  got  off  and  repaired, 
all  damage  caused  either  to  the  ship  or  cargo  on  board  by  such 
running  ashore  shall  be  made  good  as  General  Average. 

If  a  ship  has  been  intentionally  run  ashore  as  aforesaid,  but  is 
not  afterwards  got  off  the  shore,  or  being  got  off  is  found  irrepar- 
ably damaged,  or  so  damaged  as  not  to  be  worth  repairing,  no 
compensation  in  the  way  of  General  Average  shall  be  made  for  the 
damage  caused  by  such  running  ashore. 

Section  VI. — Damage  occasioned  to  a  ship  or  cargo  by  carry- 
ing a  press  of  sail  shall  not  be  made  good  as  General  Average. 

Section  VII. — ^When  a  ship  shall  have  entered  a  port  of  refuge 
under  such  circumstances  that  the  expenses  of  entering  the  port 
are  admissible  as  General  Average,  and  when  she  shall  have  sailed 
thence  with  her  original  cargo,  or  a  substantial  part  of  it,  the  cor- 
responding expenses  of  leaving  such  port  shall  likewise  be  so 
admitted  as  General  Average ;  and  whenever  the  cost  of  discharging 
cargo  at  such  port  is  admissible  as  General  Average,  the  cost  of 
reloading  and  stowing  such  cargo  on  board  the  said  ship,  together 
with  all  storage  charges  on  such  cargo,  shall  likewise  be  so  admitted. 
Section  VIII. — When  a  ship  shall  have  entered  a  port  of 
refuge  under  the  circumstances  defined  in  Section  VII.,  the  wages 
and  cost  of  maintenance  of  the  master  and  mariners,  from  the  time 
of  entering  such  port  until  the  ship  shall  have  been  made  ready  to 
proceed  upon  her  voyage,  shall,  subject  to  the  provisoes  undernamed, 
be  made  good  as  General  Average. 

Provided  that,  if  reasonable  dispatch  be  not  used  in  repairing 
or  otherwise  getting  the  vessel  to  sea,  no  allowance  for  wages  or 
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maintenance  shall  be  made  in  respect  of  the  time  so  improperly 
expended. 

Provided  also,  that  no  allowance  shall  be  made  for  wages  or 
maintenance  as  above  in  case  the  ship  shall  be  condemned  at  such 
port  as  irreparable,  or  not  worth  repairing,  or  in  case,  for  any  other 
lawful  cause,  the  cargo,  or  a  substantial  part  of  it,  shall  not  be  re- 
laden  on  board  such  ship  for  the  purpose  of  further  transport. 

Section  IX. — ^Damage  done  to  cargo  in  the  act  of  discharging 
it  at  a  port  of  refuge  shall  not  be  admissible  as  General  Average^ 
in  case  such  cargo  shall  have  been  discharged  at  the  place  and  in 
the  manner  customary  at  that  port  with  ships  not  in  distress. 

Section  X. — The  contribution  to  a  General  Average  shall  be 
made  upon  the  actual  values  of  the  property  at  the  termination  of 
the  adventure,  to  which  shall  be  added  the  amount  made  good  as 
General  Average  for  property  sacrificed;  deduction  being  made 
from  the  shipowner's  freight  at  risk  of  that  portion  of  the  crew's 
wages,  and  the  port  charges  on  the  ship,  the  liability  for  which  is 
contingent  upon  the  earnings  of  such  freights. 

In  case  the  amount  to  be  made  good  shall  exceed  the  aggregate 
of  contributory  values,  computed  as  above  stated,  such  aggregate 
shall,  in  the  first  instance,  be  taken  towards  satisfying  the  General 
Average,  and  the  excess  of  the  General  Average  shall  then  be 
apportioned  as  if  the  ship  and  entire  cargo  on  board  or  at  risk  at 
the  time  of  doing  the  act  or  measure  which  has  given  rise  to  the 
General  Average  had  reached  the  port  of  destination  free  from 
damage. 

The  proceedings  of  this  Congress  v^ere  then  opened  on 
September  26, 1864,  by  the  Eight  Honourable  Sir  James  P. 
Wilde,  Knight  (now  Lord  Penzance),  with  the  following 
words : — 

We  will,  if  you  please,  at  once  enter  upon  the  business  of  the 
day ;  but  before  doing  so  I  wish,  on  the  part  of  the  Social  Science 
Association,  of  which  I  have  the  honour  to  be  a  member,  to  tender 
our  best  thanks  to  those  gentlemen  who  have  been  good  enough  to 
come  to  attend  this  Congress,  doubtless  in  some  cases  at  great 
trouble  or  diflSculty,  from  different  parts  of  the  world,  to  take  part 
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in  this  discussion.  The  Association  feels  that  it  is  only  by  this  sort 
of  common  effort  on  the  part  of  those  belonging  to  the  mercantile 
community — ^gentlemen  interested  in  the  commercial  affairs  of  the 
different  countries  to  which  they  belong,  such  as  those  I  now  see 
before  me — that  any  great  practical  measure  can  be  successfully 
discussed  and  carried  out.  It  is,  therefore,  right  that  our  thanks 
should  be  tendered  to  all  those  who,  by  their  presence  on  this 
occasion,  show  their  willingness  to  aid  us  in  the  attainment  of  our 
present  object.  I  will  now  call  upon  Mr.  Wendt,  the  Chairman  of 
the  International  General  Average  Committee,  for  his  introductory 
observations. 

Mr.  Wendt.  It  having  been  arranged  that  I,  in  my  capacity  as 
Chairman  of  the  International  General  Average  Committiee,  am  to 
open  the  proceedings  of  the  Third  International  General  Average 
Congress  with  an  introductory  statement,  I  beg  your  attention  to 
the  following  observations  which  I  consider  it  my  duty  to  address 
to  you. 

The  first  public  step  in  favour  of  uniformity  in  legislation  on 
General  Average  was  made  by  the  circular  issued  May  3,  1860,  by 
the  President  and  General  Secretary  of  the  National  Association 
for  the  Promotion  of  Social  Science,  the  Chairman  of  liloyd's,  the 
Chairman  of  the  London  General  Shipowners'  Society,  the  Chair- 
man of  Lloyd's  Salvage  Association,  and  the  Chairmen  of  the 
Chambers  of  Commerce,  the  Underwriting  Associations  and  others 
of  Liverpool,  Glasgow,  Hull,  and  Bristol. 

This  circular  contained,  in  the  plainest  possible  language,  the 
admission  of  these  bodies  that  the  system  of  General  Average  is 
one  which,  to  prevent  confusion  and  injustice,  pre-eminently  re- 
quires that  the  same  principles  should  be  acted  upon  by  the  chief 
maritime  nations;  that  the  uncertainty  of  the  law  on  General 
Average  is  peculiarly  felt;  that  much  loss  is  occasioned  to  the 
mercantile  community,  and  much  valuable  time  is  worse  than 
wasted,  through  business  being  impeded  by  misunderstandings  and 
irritated  feelings;  that  the  evils  of  such  a  state  of  things  are 
notorious  and  unquestioned ;  that  although  the  difficulties  in  the 
way  of  uniformity  in  General  Average  legislation  are  no  doubt  con- 
siderable, they  are  far  from  being  insuperable ;  and  that,  in  order 
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to  remove  this  most  unnecessary  element  of  irritation  between 
assured  and  underwriter,  the  most  important  commercial  bodies 
of  the  chief  maritime  nations  should  be  invited  to  send  delegates 
to  that  meeting,  which  is  now  better  known  as  the  First  International 
General  Average  Congress  at  Glasgow. 

After  I  had  minutely  referred  to  all  the  proceedings  in 
Glasgow  and  London,  and  the  preliminary  steps  taken  by 
the  International  General  Average  Committee  preparatory 
to  this  York  Congress,  all  of  which  are  fully  set  out  in  the 
foregoing  pages,  I  concluded  my  address  as  follows : — 

The  committee  is  quite  aware  that  this  draft  Bill  does  not  con- 
tain everything  which  it  might  be  desirable  to  embody  in  an  Act 
on  General  Average;  but  it  appeared  to  those  members  of  the 
committee  who  had  the  principal  charge  of  its  action,  that  the 
differences  of  opinion  still  existing  on  the  most  important  principles 
of  General  Average  would  inevitably  necessitate  at  least  a  post- 
ponement of  this  public  discussion,  if  they  were  not  satisfied  with 
those  enactments  which  they  have  now  been  enabled  to  present ; 
and  I  do  not  hesitate  to  say,  that  the  amendments  proposed  by 
Eome  very  eminent  and  learned  persons  in  the  law  of  General 
Average,  prove  to  me  very  decidedly  that  a  very  large  and  respect- 
able majority  is  of  the  committee's  opinion,  that  we  do  not  absolutely 
require  a  complete  codification  on  General  Average.  But  for  our 
purpose — I  mean  for  the  establishment  of  international  uniformity 
— it  will  suffice  that  the  important. principles  proposed  in  our  draft 
Bill  should  be  agreed  upon  and  carried  into  effect. 

I  ought  to  observe,  that  Dr.  Travers  Twiss  having  revised  and 
approved  of  the  draft  Bill  now  before  you,  it  is  sufljciently  vouched 
as  containing  nothing  objectionable  in  respect  of  legal  phrase- 
ology. 

I  have  now  to  say  a  few  words  as  to  some  of  the  observations 
which  are  contained  in  the  pamphlet  of  the  learned  delegate 
whom  the  governments  of  Hamburg  and  Lubeck  did  us  the 
honour  to  send  to  this  congress,  and  which  I  ain  sorry  to  say 
would,  if  the  case  as  stated  were  in  reality  borne  out  by  the  facts, 
show  considerable  shortsightedness  on  the  part  of  the  members  of 
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tte  International  General  Average  Committee.  The  learned  dele- 
gate states  that  four  classes  of  persons  are  principally  interested  in 
our  movements,  viz. : — 1.  The  shipowners  and  merchants.  2.  The 
unde'rwriters.     3.  The  average-staters.     4.  The  lawyers. 

Now,  I  think  that,  if  he  considers  the  various  avocations 
of  the  sixteen  members  composing  our  committee,  he  will  find 
that  all  these  classes  are  fully  represented  in  it ;  and  there  will 
then  only  remain  his  objection,  that  from  the  secluded  life  the 
committee  has  led,  the  different  foreign  Governments  have  not  been 
sufficiently  interested  in  the  movement. 

That  her  Majesty's  Government  views  this  movement  with  great 
interest,  and  is  willing  to  assist,  as  far  as  lies  in  its  power,  in  the 
attainment  of  uniformity  in  international  General  Average  legis^ 
lation,  her  Majesty's  consular  officers  were  authorised  to  declare  to 
the  Governments  of  their  respective  districts,  at  the  request  of  the 
Liverpool  Chamber  of  Commerce,  which  body  was  among  the  first 
originators  of  this  movement. 

With  reference  to  the  other  Governments  which  are  not  repre- 
sented among  us,  I  can  only  say  that  a  perusal  of  the  coito- 
spondence  and  papers  of  the  committee  will  satisfy  everybody  that 
we  did  what  we  possibly  could  to  obtain  the  largest  possible  co- 
operation, both  here  and  abroad.  But  if  we  consider  that  the 
principal  obstacle  to  the  attainment  of  uniformity  in  international 
General  Average  legislation  does  not  arise  abroad — for  only  slight 
differences  on  the  minor  points  under  discussion  exist  among  the 
other  maritime  nations — ^but  is  attributable  to  the  pertinacity  with 
which,  in  this  country,  the  principles  hitherto  acknowledged  have 
been  adhered  to ;  then,  I  think,  the  most  natural  course  of  pro- 
ceeding was  to  invite  as  much  voluntary  co-operation  as  possible 
from  abroad,  for  the  discussion  and  determination  of  what  our 
international  law  ought  really  to  be,  without  engaging  to  propose 
such  law  for  the  adoption  of  foreign  Governments  before  it  had 
been  adopted  and  passed  by  the  British  Legislature. 

The  committee  intend  to  follow  with  this  law  the  same  course 
as  had  been  pursued  with  reference  to  some  other  enactments — as, 
for  instance,  the  navigation  clauses  of  the  Merchant  Shipping 
Amendment  Act  of  1862,  which  were  first  passed  in  this  country, 

k2 


132  MARITIME  LEGISLATIOX. 

and  adopted  by  the  other  maritime  nations,  who  would  certainly 
feel  less  objection  when  they  saw  that  what  the  British  Government 
submitted  for  their  adoption  was  the  result  of  the  discussions  of 
an  international  congress  of  gentlemen  so  well  qualified  to  assist 
therein. 

The  committee  has  strengthened  itself  by  inviting  to  its 
deliberations  the  delegates  who  have  expressed  their  willingness  to 
assist  cordially  in  its  labours,  and  it  is  to  be  hoped  that,  after  this 
congress  has  arrived  at  a  determination  as  to  what  clauses  the  draft 
Bill  is  to  contain,  the  committee  may  be  empowered  to  take  imme- 
diate steps  to  lay  the  results  of  the  labours  of  the  congress  before 
the  Board  of  Trade,  at  the  time  most  convenient  to  insure  the 
attendance  of  the  delegates  who  here  honour  us  with  their 
presence. 

I  sincerely  hope  that  the  third  congress  may  really  succeed  in 
leading  to  a  practical  result. 

The  Chairman.  The  statement  that  has  just  been  read  has 
placed  us  all  in  possession  of  a  great  deal  of  information  very  use- 
ful at  this  moment  for  the  attainment  of  this  most  desirable  end, 
and  we  shall  presently  proceed  to  consider  the  specific  clauses  of 
the  Bill  proposed  to  be  brought  before  Parliament  with  that  view. 
All  present  have,  no  doubt,  acquainted  themselves  fully  and  entirely 
with  the  objects  of  this  congress,  and  not  only  so,  but  also  with 
the  views  of  those  who  do  not  entirely  agree  with  them ;  and  as  to 
those  who  have  not  done  this,  the  printed  book  which  I  have  before 
me^  will  place  them  in  a  position  to  judge  of  the  matter.  Before 
we  proceed  further,  I  think  that  we  ought  to  ascertain  to  what 
extent  different  bodies  of  persons  interested  in  this  subject  are 
represented  here. 

Captain  Halsted,  R.N.,  the  secretary  of  Lloyd's,  then  handed  the 
following  letter  to  the  Chairman,  which  he  read : — 

Lloyd's  (E.G.) :  September  21,  1864. 
Sir, — Within  the  year  1860,  the  subject  of  an  *  International 
uniform  system  of  adjusting  General  Average '  was  first  brought 
under  the  notice  of  the  Committee  for  managing  the  affairs  of 

*  The  above  referred  to:  Tremsactions  of  the  International  General 
Average  Committee. 
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Lloyd's,  than  whom  probably  no  commercial  body  are  better 
capable  of  appreciating  the  inconveniences  resulting  from  the 
diversity  of  practice  among  different  countries.  •  They  cheerfully 
co-operated  with  the  promoters  of  the  movement,  and  by  the 
courtesy  of  their  agents  in  foreign  ports,  much  valuable  informa- 
tion was  afforded  to  the  International  Association. 

The  circumstances  which  prevented  this  Committee  attending 
the  meeting  held  in  1862,  in  London,  have  already  been  stated 
in  a  letter  dated  June  11,  1862,  addressed  to  Dr.  Travers  Twiss, 
the  then  president  of  the  meeting,  and  need  not  be  further 
referred  to. 

As  regards  the  forthcoming  discussion  in  York,  to  which  this 
Committee  have  had  the  honour  to  be  invited,  it  would  have  been 
gratifying  to  them  could  they  have  felt  themselves  justified  in 
taking  part  therein.  But  it  is  with  surprise  and  regret,  that  on  a 
perusal  of  the  various  preparatory  papers  and  documents  with 
which  they  have  been  favoured,  this  Committee  find  that  the 
approaching  meeting,  instead  of  being  constituted  for  the  purpose 
of  its  original  object  (viz.  the  consideration  of  the  laws  of  various 
countries,  with  a  view  to  attempt  their  assimilation)  has  resolved 
itself  into  a  committee  for  the  purpose  of  effecting  an  alteration 
solely  in  the  English  law. 

The  draft  Bill  which  is  to  be  submitted  seeks  to  establish 
uniformity  in  the  adjustment  of  General  Average  by  the  sacrifice 
of  some  of  the  most  valuable  points  in  English  custom,  in  favour 
of  the  most  objectionable  as  administered  abroad,  and  which  the 
Committee  consider  would  have  a  very  prejudicial  effect  upon  the 
liability  of  owners  of  cargo,  whose  interest  throughout  the  proposed 
Bill  would  appear  to  be  made  subordinate  to  those  of  the  shipowner. 
The  proposed  Bill  would  also  largely  add  to  the  abuses  and  mis- 
understandings which  arise  under  the  existing  system. 

While  this  Committee  are  of  opinion  that,  in  the  interests  of 
the  commercial  world,  whether  merchants  or  shipowners,  a  uniform 
law  is  much  to  be  desired,  they  do  not  see  the  means  to  attain 
this  end  in  the  proposals  of  the  sub-committee,  and  therefore  feel 
themselves  compelled  to  refrain  from  the  present  agitation  of  the 
subject. 
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The  secretary  of  Lloyd's,  Captain  Halsted,  is  requested  to 
attend  at  the  opening  of  the  General  Average  congress,  for  the 
purpose  of  presenting  this  letter  to  the  Chairman. — I  am.  Sir, 

Your  obedient  Servant, 
Thomas  Baking,  Chairman  of  Lloyd's. 

The  Honourable  Sir  James  Plaisted  Wilde,  President 

of  the  Average  Section  of  the  Social  Science 

Association,  York. 

Mr.  J.  A.  W.  Harper,  the  Secretary  of  the  Salvage  Association, 
then  handed  the  following  letter  to  the  Chairman,  which  he  likewise 
read : — 

Association  for  the  Protection  of  Commercial  Interests,  as 
RESPECTS  Wrecked  or  Damaged  Property. 

Lloyd's :  Sept.  29, 1864. 
To  the  Honourable  Sm  James  Plaisted  Wilde,  Chairman  of  the 
General  Average  Section  of  the  Social  Science  Association^  at 
York 

Sir, — ^We,  the  Chairman  and  Vice-Chairman  of  the  Association, 
beg,  at  the  request  of  the  Committee,  to  communicate  to  you,  for 
information  of  the  meeting  of  the  above-mentioned  section  of  the 
Social  Science  Association,  the  opinion  of  the  Committee  on  the 
draft  of  the  Bill  which  is  intended  to  be  laid  before  that  meeting. 

When  the  subject  was  first  raised,  the  Committee  regarded 
the  meeting  of  the  Social  Science  Association  as  a  Congress  of 
experts  from  various  countries,  assembled  to  discuss  the  principles 
of  General  Average,  and  especially  the  chief  points  of  difference 
in  laws  and  practice  between  various  countries  of  Europe  and 
America. 

The  Committee  were  informed  that,  as  a  result  of  the  discussion 
at  Glasgow,  it  was  looked  upon  as  not  altogether  impossible  to 
obtain  the  adhesion  of  the  leading  maritime  nations  of  the  world 
to  an  International  Code  of  General  Average. 

Although  the  Committee  did  not  consider  that  the  practical 
consequences  of  the  conflict  of  laws,  on  the  subject  of  General 
Average,  are  so  serious  as  to  require  this  great  machinery  to  be  put 
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in  force  to  avoid  them,  yet  they  were  sincerely  desirous  to  aid,  ae 
far  as  they  could,  any  attempt  that  might  be  made  with  that 
object. 

They  observe,  however,  that,  instead  of  an  international  code, 
it  is  intended  to  take  the  discussion  on  a  proposed  English  Act  of 
Parliament.  The  Committee  presume,  then,  that  all  idea  of  an 
international  code  is  abandoned.  They  are  confirmed  in  this  im- 
pression by  the  circumstance  that  some  of  the  most  important 
maritime  nations  have  taken  no  part  whatever  in  any  of  the 
proceedings  up  to  this  time. 

Without  saying  what  opinion  they  would  entertain  on  any  of 
the  serious  changes  in  English  law  contemplated  in  this  Act,  if 
they  had  been  proposed  as  a  part  of  a  General  International  Law, 
the  Committee  regret  that  they  find  themselves  compelled  to 
decline  taking  any  part  in  the  consideration  of  them  as  simply 
reforms  of  the  law  of  England. 

At  the  same  time  that  they  do  not  consider  they  are  called 
upon  to  say  what  course  they  would  finally  take  under  the  above- 
mentioned  conditions,  they  are  anxious  it  should  be  understood 
that  some  of  the  provisions  of  the  present  proposed  Bill  seem  to 
them  so  objectionable,  that  they  can  hardly  imagine  the  circum- 
stances under  which  they  could  be  prepared  to  assent  to  them. 

In  thus  abstaining  from  all  active  participation  in  proceedings 
which  appear  to  be  intended  partly  to  effect  large  alterations  of  the 
law  of  this  country,  and,  in  part,  apparently  to  commence  a  codifi- 
cation of  the  rest,  but  not  with  a  view  to  establish  an  international 
code,  the  Committee  are  very  desirous  that  it  should  not  be  supposed 
they  would  be  backward  to  render  any  assistance  iji  their  power 
to  all  well-considered  efforts  towards  facilitating  the  commercial 
intercourse  of  nations. — We  have  the  honour  to  be.  Sir, 
Your  obedient  Servants, 

Wm.  Wilson  Saunders,  Chairman. 
John  A.  Buckeb,  Deputy  Chairman. 
J.  A  W.  Harper,  Secreta/ry, 

Mr.  Lo^tn'des.  The  following  are  the  names  of  the  represen- 
tatives :— 
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Edward  Orusemann,  Esq.,  Chamber  of  Commerce^  Bremen. 

Charles  H.  H.  France,  LL.D.,  Chamber  of  Commerce^  Hamburg; 
Chamber  of  Com,mercey  Lubeck, 

Theodore  T.  Engels,  Esq.,  Belgian  Government ;  Chamber  ofCommerce, 
Antwerp  ;  Board  of  UndervrriterSy  Antwerp. 

Jules  Delehaye,  Esq.,  Comitd  des  Assv/reura  Maritimes  de  Paris, 

G.  Kamensky,  Esq.,  Russian  Government. 

Captain  E    T.  Gourlay,  Sunderland  Corporation. 

Dr.  E.  N.  Rahusen,  Netlierlanda  Trading  Company. 

Dr.  J.  Wertheim,  Board  of  Underwriters^  Amsterdam. 

D.  W.  Magkbchnie,  Esq.,  Average  Adjuster,  Glasgow. 

Henry  J.  Atkinson,  Esq.,  President ,  Hull  Chamber  of  Commerce. 

William  Bonar,  Esq.,  General  Shipotoners'  Asscciation,  London. 

Ed.  van  Feborgh,  Esq.,  Belgian  Government;  Chamber  of  Commerce, 
Antwerp  ;  Board  of  Underwriters,  Antwerp. 

J.  A.  W.  Harper,  Esq.,  Salvage  Association,  Lloyd^s. 

Captain  Halsted,  R.N.,  Lloyd^s. 

L.  R.  Baily,  Esq.,  Average  Adjuster ;  Cliamber  of  Commerce,  Liver- 
pool. 

P.  H.  Rathbone,  Esq.,  Chamber  of  Commerce,  Liverpool ;  Chairmxin 
of  the  Underwriters^  Association,  Liverpool. 

R.  Lowndes,  Esq.,  Average  Adjuster ;  Chamber  of  Commerce,  Liver- 
pool. 

J.  W.  Hale,  Esq.,  Average  Adjuster,  London. 

R.  M.  Hudson,  Esq.,  Shipowners*  Society,  Sunderland. 

John  J.  Kayll,  Esq.,  Sunderland  Corporation. 

J.  Russell  Bradford,  Esq.,  Average  Adjuster ;  Board  of  Trade,  Boston, 
U.S. ;  Board  of  Underwriters,  Boston,  U.S. 

Hon.  Judge  Marvin,  Chamber  of  Commerce,  New  York  ;  Board  of 
Underwriters,  New  York. 

W.  T.  Jacob,  Shipowners*  Association,  Liverpool. 

William  Richards,  Esq.,  Average  Adjfister,  London. 

Manley  Hopkins,  Esq.,  Average  Adjuster,  London. 

Joseph  Created,  Esq.,  London, 

And  then  said :  It  is  to  a  certain  extent  satisfactory  to  find  that, 
with  regard  to  Lloyd's,  there  has  been  some  misconception,  upon 
the  removal  of  which  we  may  fairly  anticipate,  from  the  tone  of 
their  letter  generally,  that,  at  all  events,  no  opposition  will  be  made 
to  our  intended  Bill,  and  we  may  perhaps  still  hope  for  their  con- 
tinued assistance.  I  say  they  have  acted  under  a  misconception, 
for  what  is  now  proposed  is  not  simply,  as  they  imagine,  to  frame 
a  Bill  to  be  passed  through  the  English  Legislature,  but  to  lay  the 
basis  of  an  International  Code.     This  has  been  intended  and  under- 
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stood  all  through.  It  is  a  movement  not  for  England  only,  but  for 
all  parts  of  Europe  and  America. 

The  Chairman.  We  had  better  now  pass  to  voting  upon  the 
clauses  or  sections  of  the  draft  Bill,  or  to  any  discussion  that  may 
arise  upon  them. 

Mr.  Hastings  (General  Secretary).  With  regard  to  the  letters 
read,  I  think  that,  coming  from  bodies  of  such  importance,  I  can 
hardly,  as  representative  of  the  Council  here,  let  them  pass  without 
saying  that  some  authoritative  reply  should  be  given  to  those 
letters.  If  the  statements  are  correct,  which  I  hear  they  are  not, 
then  the  committee  would  conceive  that  their  object  has  not  been 
carried  out,  because  the  resolution  under  which  we  appointed  the 
committee — the  resolution  which  induced  the  council  to  vote,  more 
than  once,  money  in  aid  of  the  expenses  of  these  proceedings — was 
a  resolution  in  favour  of  establishing  an  international  code  of 
General  Average  for  the  whole  world.  If  the  council  had  conceived 
that  it  was  only  for  English  purposes,' they  would  not  have  thought 
it  necessary  to  have  had  this  meeting,  but  the  question  would  have 
been  treated  and  dealt  with  in  our  usual  course  of  business.  There- 
fore I  trust  that  this  section  will  be  able  to  show  to  the  council 
that  their  object  is  not  merely  to  pass  a  Bill  through  the  House  of 
Commons  and  House  of  Lords  for  the  altering  of  the  English  law, 
but  for  the  establishing  of  a  general  international  code  of  General 
Average.  I  have  stated  this  now  in  order  to  avoid  any  future 
objection  that  might  be  taken. 

Mr.  Rathbone.  We  are,  I  believe,  acting  in  strict  accordaiice 
with  the  resolution  passed  at  the  Glasgow  meeting  of  which  I  was 
secretary.  On  May  22  that  resolution  was  sent  to  the  committee. 
That  resolution  was  submitted  to  Lloyd's  immediately  after  the 
meeting  on  October  10,  1860,  and  I  submit  that  we  have  not  in 
any  way  altered  the  programme  from  what  was  then  proposed. 
The  directions  given  to  the  committee  by  the  Glasgow  Congress 
were  as  follows :—  Mr.  Rathbone  read  the  resolution  of  the  con- 
gress which  directed  the  *  drawing  up  of  a  Bill,  with  a  view  to  its 
being  enacted  into  a  law  by  the  legislative  authorities  of  the  several 
nations  of  the  world.' 

The  Chairman.  I  think  that  the  committee  will  consider  that 
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what  has  been  done  has  been  merely  to  carry  out  what  was  done  in 
Glasgow,  and  that  the  Bill  has  been  drawn  accordingly,  and  that  it 
is  contemplated  in  this  resolution  that  it  be  recommended  to  the 
authorities  of  all  commercial  nations  to  adopt  one  uniform  code. 
It  seems  to  me,  therefore,  that  the  Committiee  of  Lloyd's  have  unfor- 
tunately misunderstood  the  position  we  take;  and  under  these 
circumstances  it  would  be  better  to  record  the  fact  that  the  present 
meeting  does  not  propose  to  restrict  its  action  to  British  legislation, 
but  to  extend  it  to  all  foreign  countries. 

Mr.  Rathbone.  I  am  here  for  the  Underwriters'  Association  of 
Liverpool,  but  I  cannot  commit  that  Association  to  anything  that 
is  done  here,  but  I  am  merely  to  hear  and  watch  and,  if  necessary, 
explain. 

Mr.  Manley  Hopkins  then  read  the  following  statement : — 

The  year  1860  saw  the  commencement  in  England  of  an 
endeavour  which  had,  in  a  practical  view,  considerable  importance. 
It  was  an  attempt  towards  the  unification  of  the  laws,  customs, 
and  practice  of  all  nations  as  they  concern  the  subject  of  General 
Average,  the  final  design  being  to  procure  an  universal  code  for 
the  regulation  of  all  cases  of  General  Average  contribution. 

The  scheme  was,  perhaps,  Utopian,  and  its  promoters  may 
eventually  find  themselves  obliged  to  succumb  to  special  difficulties, 
which  prove  insurmountable.  Nevertheless,  there  can  be  no  doubt 
of  the  general  benefit  which  attends  the  deliberation  of  a  body  of 
men  met  to  consult  upon  the  subject  which  most  interests  them, 
and  upon  which  they  are  best  informed.  The  danger  which 
besets  such  a  convention  is  a  failure  of  practical  result,  and  of  the 
collision  of  many  active  minds  ending  in  dialetic  niceties,  and  a 
war  of  finely  drawn  distinctions,  having  no  great  difference  at 
root. 

The  so-called  International  Congress,  which  assembled  for  the 
first  time  at  Glasgow  in  1860,  consisted  of  29  members.  It  took 
place  under  the  presidency  of  the  venerable  Lord  Brougham,  Lord 
Neaves  being  also  present.  These  29  persons  are,  I  observe  in  the 
proceedings,  termed  delegates  by  those  foreign  writers  who  have 
commented  on  the  subject;  but  that  name  must  be  applied  to 
them  in  a  limited  sense ;  and  it  is  certain  that  the  English  members 
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of  the  conference  possessed  no  powers  to  bind  or  even  to  act  for 
others.  Of  the  entire  number,  19  were  fix)m  London  and  the 
principal  ports  of  Great  Britain,  2  from  Antwerp,  2  from  Amster- 
dam, 2  from  Copenhagen,  1  from  Hamburg,  1  from  Bremen,  and 
2  from  the  United  States  of  America. 

I  should  here  make  the  personal  explanation,  that  I  was  not 
present  at  this  meeting,  nor  at  the  subsequent  meeting  held  in 
1862.  Under  an  anxiety  to  economise  the  time  of  the  section,  I 
condense  my  observations  into  the  shortest  compass,  and,  there- 
fore, abruptly  pass  on  to  say  that  there  is  a  consent  among  all 
maritime  nations  as  to  the  intention  of  General  Average,  a  term 
implying  a  sacrifice  made  by  one  individual  in  a  marine  adventure 
for  the  benefit  of  all  concerned,  entailing  a  contribution  by  all  for 
the  restitution  of  that  individual's  sacrifice.  The  unanimity 
extends  only  to  the  barest  definition,  and,  even  expressing  the 
meaning  of  the  term  as  generally  as  I  have  done,  it  is  possible 
that  each  word  may  be  objected  to  in  detail.  A  divergence  com- 
mences immediately,  both  as  to  principles  and  the  practical 
adjustment  of  General  Average.  Each  nation  views  this  branch 
of  distributive  justice  in  its  own  manner;  and  even  among  the 
citizens  of  one  country,  indivi'luals  look  at  it  variously,  through 
their  own  particular  spectacles.  If  the  language  of  General 
Average  is  radically  one,  each  trading  community  may  be  said  to 
have  its  own  dialect.  This  produces  acknowledged  inconveniences. 
Foreign  commerce  consists  of  an  interchange  of  commodities 
between  different  nations,  and  these  nations  have  difierent  laws 
and  customs.  When  claims  arise  between  those  mutually  carrying 
on  trade,  they  must  be  decided  by  the  lex  loci  of  the  one  terminus 
of  the  adventure  or  of  the  other.  The  result  will  be  satisfactory 
on  one  side,  but  may  interfere  with  the  rights  and  laws  on  the 
other  side.  Commerce  being  essentially  international,  it  required 
an  international  legislation  to  harmonise  discrepancies,  and  to  do 
away  with  these  inconveniences.  The  congress  of  1860  was 
meant  to  be  the  first  step  towards  a  consummation  so  devoutly  to 
be  wished  for. 

But  is  this  possible?     Has  any  advance  been  made  in  that 
direction?     If  not,  what   are   the  efficient  causes  of  disappoint- 
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ment  or  delay?  And  if  some  are  discovered,  and  appear  to  be 
insurmountable,  what  is  the  lower  level  of  activity  which  might 
advantageously  be  pursued  by  those  who  anxiously  desire  greater 
unity  in  the  regulation  of  General  Average  ? 

Taking  the  experience  of  the  last  four  years  as  our  guide  in 
answering  these  questions,  I  think  we  must  decide  that  an  universal 
code  of  General  Average  is,  at  present,  not  to  be  looked  for — first, 
because  it  is  apparent  that  those  who  agree  in  desiring  an  inter- 
national legislation  are  not  agreed  among  themselves  on  first 
principles ;  and,  secondly,  because  in  homologating  the  existing 
systems,  every  step  requires  a  change,  or  concession,  from  one 
community  or  the  other ;  and  in  those  countries  where  there  is 
already  a  code  or  other  legislation  on  the  subject,  even  a  mutation 
towards  a  proposed  novelty  will  meet  with  opposition,  because  it 
will  disarrange  the  existing  law.  I  do  not  pretend  to  decide 
absolutely  that  it  is  so,  and  am  far  from  wishing  it  to  be  the  case ; 
but  I  have  stated  my  personal  belief.  The  proceedings  of  to-day 
may  show  me  to  be  wrong,  but  I  never  had  feith  in  this  cosmo- 
politan law-making,  and  so  expressed  myself  shortly  in  print  three 
years  ago,  and  showed  that  a  more  useful  field  lay  before  the 
students  and  practitioners  of  this  branch  of  science,  in  harmonising 
discordant  views  and  methods,  in  our  own  country,  by  meetings  at 
stated  intervals  for  the  consideration  of  difiScult  and  doubtful 
points,  and,  by  means  of  a  majority  of  opinion,  obtaining  a 
reasonable  and  uniform  practice. 

I  have  carefully  studied  the  various  documents  put  forth  by 
English  and  foreign  members  of  the  congress,  and  do  not  see, 
beyond  a  general  desire  for  unity,  any  great  promise  of  concession, 
even  if  the  delegates  were  empowered  to  ofier  it.  Since  that 
meeting  in  1860,  Sweden  has  actually  enacted  a  maritime  code; 
and  it  would  be  against  the  known  characteristics  of  the  French 
nation  to  suppose  that  they  would  alter,  on  our  account,  their 
highly  organised  'Code  de  Commerce,'  which  they  so  greatly 
admire  and  prize.  Supposing,  then,  that  the  movement  fails  at 
present  in  its  international  character,  the  adoption  of  another 
effort  is  suggested  for  consideration  at  this  congress,  on  that  lower 
level  I  have  already  mentioned,  and  which  the  circular  invites  us 
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to  discuss,  viz.  home  legislation  on  General  Average.  The  project 
of  a  Bill,  to  be  submitted  to  the  Houses  of  Parliament,  has  been 
forwarded  with  a  circular,  by  the  International  General  Average 
Committee,  the  preamble  of  which  recites,  that  whereas  it  is  ex- 
pedient that  there  should  be  uniformity  in  the  law  of  General 
Average  amongst  all  maritime  communities,  and  that,  in  order  to 
promote  such  uniformity,  certain  amendments  should  be  made  in 
the  rules  to  be  observed,  in  the  adjustment  of  claims  for  General 
Average  made  in  any  port  or  place  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  &c.  The  object  of  the  proposed  Act 
must,  consequently,  be  so  to  legislate  in  our  country,  and  with 
such  concessions  to  the  spirit  of  foreign  laws  and  customs,  as  to 
bring  our  own  system  into  harmony  with  the  foreign  system,  what- 
ever that  may  be. 

But,  again,  even  if  the  discussions  of  the  section  are  narrowed 
to  these  limits,  I  see  the  same  stumbling-block  in  the  way  of 
progress  towards  home  legislation,  as  unfavourably  effected  in  the 
international  design,  viz.  the  want  of  agreement  amongst  English 
members  of  the  Association  themselves,  not  only  in  practical 
details,  but  as  to  the  very  definition  and  the  first  principles  of 
General  Average. 

Until  this  stumbling-block  is  taken  away,  by  these  differences 
disappearing  or  being  reconciled,  there  can  be  no  unity  of  action, 
even  in  England,  or  any  satisfactory  legislation. 

Let  us,  then,  see,  in  presence  of  the  documents  printed  by  the 
General  Average  Committee,  embodying  the  views  of  English  and 
foreign  members  of  the  Association,  what  these  essential  diflTer- 
ences  are. 

First,  it  has  been  discussed,  whether  the  term  General  Average 
relates  to  the  act  of  sacrifice  or  to  the  subsequent  contribution  of 
all  benefited  parties  to  make  good  that  sacrifice.  I  think  we  may 
easily  dispose  of  this  question  by  saying  that,  in  the  inexact 
language  of  commercial  men,  the  term  is  sometimes  used  in  the 
one  sense  or  the  other,  or  concretely  for  both.  I  do  not  think  the 
question  about  name  need  distress  us.  But,  secondly,  the  great 
principle  is  in  contention,  whether  the  aim  and  end  of  General 
Average  be  the  restoration  to  physical  safety  of  the  imperilled 
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interests — proceeding  no  further  than  their  mere  restoration  to  a 
state  of  safety — or,  whether  its  vocation  is  the  '  common  benefit ' 
of  the  associated  interests,  not  merely  in  rescuing  them  from  im- 
pending destruction,  but  conducing  to  their  arrival  at  that  intended 
terminus  of  the  voyage  where  only  they  will  have,  in  a  true 
sense,  a  value.  In  other  words,  whether  General  Average  means 
that — and  all  that — which,  out  of  danger,  tends  to  bringing  the 
joint  adventure  to  its  proper  termination;  or,  in  the  words  of 
another  writer,  tends  to  the  '  completion  of  the  contract  of 
affreightment  when  practicable,  and  to  its  termination  when  its 
completion  is  impracticable'  (Baily).  This  is  the  cardinal 
question.  There  are  many  subsidiary  points  discussed  in  the 
published  papers,  but  the  scope  of  my  present  remarks  goes  no 
further  than  the  great  point  of  divergence  of  two  schools  of 
thought — one  of  which,  the  '  physical  safety '  school,  may  be 
called  the  dogmatic  ;  the  other,  the  '  final  benefit '  school,  may  be 
named  the  logical. 

I  have  read,  and  with  becoming  attention,  the  views  of  the 
several  writers  whose  separate  papers  and  pamphlets  have  been 
collected  into  a  volume.  Had  it  been  necessary,  I  should  have 
been  prepared  to  follow  these  writers  in  their  conclusions  with 
some  detail ;  but  this  is  not  necessary,  nor  will  our  limited  time 
for  reading  permit  it.  The  copious  and  methodical  observations  of 
Dr.  Franck,  delegate  from  Hamburg,  reached  me  as  I  was  writing. 
Speaking  generally,  I  may  say  that  those  who  would  limit  General 
Average  to  a  mere  restoration  to  physical  safety,  are  few  in  number. 
The  view  is  only  urged  forcibly  by  one  advocate,  and  he  an 
Englishman,  but  his  opinions  are  so  careful  and  sincere  as  to 
be  always  entitled  to  respectful  consideration.  I  speak  of  Mr. 
Lowndes,  of  Liverpool.  I  have  named  the  holding  of  this  view 
'  dogmatic,'  because  it  involves  the  addition  of  a  very  arbitrary 
pQ^er — that  of  defining  at  what  particular  link  of  a  chain  of  con- 
sequences the  chain  shall  be  broken  as  to  joint  responsibility. 
The  act  which  gives  birth  to  General  Average  generates  also  a 
train  of  consequences,  and  wave  follows  wave  by  a  kind  of  natural 
necessity.  But  these  doctrinaires  place  their  finger  on  an  imaginary 
point  of  demarcation,  and  pronounce  it  to  be  the  dividing-line  of 
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solidarity.  Then  in  a  torrent  of  words,  such  as  *  eflfects,'  *  conse- 
quences,* '  incidents,'  '  causa  proodma^'  and  '  causa  remota ; '  '  causa 
causans^  and  '  causa  sine  qua   non^  '  production   of  effects,'  and 

*  induction  of  consequences ;  *  *  common  evil '  distinguished  from 

*  common  danger  * — we  grow  too  giddy  to  reply,  and,  when  the 
cloud  of  dust  passes,  lo !  the  magician  is  gone. 

Nor  must  I  here  omit  to  notice  another  doctrine  strongly  held 
by  one  whose  views  have  considerable  influence — namely,  that  the 
condition  precedent  to  an  act  of  General  Average  is  the  '  moral 
certainty  of  destruction'  as  its  alternative.  This  sentence  jars 
strangely  with  the  whole  system,  and  for  its  decision  requires  a 
dangerously  arbitrary  treatment. 

The  *  logical '  school — that  which  fearlessly  follows  legitimate 
consequences  wherever  they  lead — is  held  pretty  generally  by  the 
foreign  members ;  in  moderation  by  the  English  writers,  '  d  Vou^ 
trance^  by  the  Spanish  and  Swedish  Codes,  and,  with  some 
reservations,  by  the  French  '  Code  de  Commerce.'  Many  important 
points  of  detail  will  be  examined  and  discussed  to-day ;  but  the 
distinction  which  I  have  dwelt  on  is  the  watershed  of  opinion— 
the  groundwork  of  our  contention.  Whether  the  efforts  of  this 
meeting  are  directed  towards  the  unification  of  our  own  and  all 
foreign  laws  and  customs,  or  whether  they  take  the  more  special 
sphere  of  promoting  home  legislation,  ideas  will  polarise  themselves 
in  reference  to  these  cardinal  points. 

Our  particular  attention  is,  indeed,  called  on  the  present  oc- 
casion to  a  project  for  a  law  for  the  regulation  of  General  Average 
by  our  own  Legislature.  I  shall  not,  therefore,  detain  the  meeting 
longer  with  these  preliminary  remarks ;  but  I  would  earnestly  de- 
mand that,  before  any  draft  for  an  Act  is  placed  in  the  hands  of  a 
Member  of  Parliament,  the  hearty  concurrence  of  a  large  majority 
amongst  its  promoters  should  be  secured  for  the  proposed  statute ; 
that  the  danger  should  be  remembered  of  reducing  that  liberty 
which  is  the  life  of  trade,  and  fettering  an  ever-increasing  com- 
merce in  its  ever-multiplying  changes  and  necessities. 

We  are  told  that,  amongst  the  Locrians,  any  person  proposing 
a  new  law  stood  forth  in  the  assembly  with  a  cord  round  his  neck, 
and,  if  the  law  was  rejected,  the  innovator  was  instantly  strangled. 
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Perhaps  it  is  too  late  in  the  day  to  revive  that  sharp  and  summary 
repression  of  law-making;  and  this  meeting  may,  without  such 
immediately  fatal  personal  consequences,  propose  to  our  law-givers 
a  scheme  for  regulating  General  Average.  If  the  Houses  of 
Parliament  should  think,  in  their  wisdom,  that  the  Association  has 
not  sufficiently  made  out  a  case,  that  enough  unanimity  does  not 
exist  for  what  is  required,  or  that  further  legislation  on  the  subject 
is  not  necessary  at  the  time,  the  rope  may  still  be  used,  although 
it  is  the  projected  law,  and  not  its  proposers,  that  will  be 
strangled. 

Dk.  Franck  then  read  the  following  statement : — 
Before  commencing  our  discussion  of  the  draft  of  Bill  proposed 
by  the  honoured  committee  which  hitherto  managed  the  General 
Average  movement,  I  beg  leave  to  report  a  few  facts  to  the  con- 
gress now  assembled,  which  might  perhaps  prove  of  some  interest. 
As  the  aim  of  our  labours  is  to  remove  the  difficulties  and  the 
inconvenience  arising  from  the  diflFerenceof  the  General  Average  laws 
and  customs  of  the  respective  countries,  it  was  and  remains  neces- 
sary to  secure  the  active  assistance  of  all  countries  with  maritime 
interests,  as  well  that  of  their  commercial  classes  as  that  of  their  Go- 
vernments, most  of  which  have  remained  strangers  to  the  question. 
Being  penetrated  by  the  truth  of  this  observation,  and  very  desirous 
to  promote  the  important  undertaking  as  best  I  could,  I  tried  to  in- 
terest influential  persons,  and  particularly  members  of  Governments, 
in  this  subject.  I  therefore  wrote  on  this  head  to  the  Governments 
of  France,  Austria,  Prussia,  Sweden  and  Norway,  Mecklenburg,  Ol- 
denburg and  Hanover,  and  now  beg  leave  to  lay  briefly  before  the 
honourable  congress  the  poor  results  of  my  strenuous  exertions  for 
our  common  cause.  As  to  Austria,  the  imperial  Government  did 
not  think  it  proper  to  be  represented  here,  because,  by  information 
it  had  from  other  Governments,  it  learned  that  the  Congress  of 
York  was  only  a  meeting  of  private  persons.  Prussia  has  been  ap- 
plied to,  not  only  from  mine,  but  from  several  parts.  However,  no 
Prussian  member  is  present  at  our  congress.  France,  I  am  very 
happy  to  observe,  is,  at  last,  this  time  represented  by  our  most  es- 
teemed colleague,  Mr.  Director  Delehaye,  of  Paris ;  this,  however, 
being  not  my  merit,  but  exclusively  that  of  our  very  active  member 
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of  the  committee,  Mr.  Rathbone,  of  Liverpool.'  Wheil  I  arrived  at 
Paris,  in  order  to  secure  us  the  presence  of  a  French  delegate,  Mr. 
Delehaye  had  just  been "  appointed  the  other  day.  As  to  Sweden, 
which  hitherto  took  no  part  in  the  movement,  I  am  glad  to  state  that, 
although  his  Excellency  the  Swedish  Minister  of  Justice,  the  Baron 
de  Geer,  informs  us  that  the  Swedish  Government  does  not  think  it 
-expedient  to  send  a  delegate  to  York,  yet  his  Excellency  authorises 
me  to  declare  that,  according  to  his  personal  opinion,  the  Swedish 
Government  would,  if  invited  by  the  English  Government,  most 
.certainly  send  a  plenipotentiary  to  a  conference  for  settling  finally 
the  contents  and  shape  of  an  universal  General  Average  law.  I  ain 
of  the  opinion  that  this  declaration  is  the  more  to  be  valued  if  we 
consider' that  Sweden,  after  the  most  prolonged  labours,  at  last  just 
now  has  finished  her  new  maritime  law,  which  is  to  come  into 
operation  in  the  beginning  of  next  year,  and  yet  Sweden  would  be 
.willing  to  adopt  a  new  universal  General  Average  law.  His  Excel- 
lency the  Mecklenburg  Minister  of  Justice,  Dr.  Von  SchrOter,  had 
the  kindness  to  write  at  great  length  on  our  undertaking,  which  he 
.considers  to  be,  as  for  Mecklenburg,  of  high  importance.  He 
authorises  me  to  declare  that  the  movement,  so  far  as  it  concerns 
his  country,  may  be  sure  of  his  active  support.  The  Oldenburg 
Minister  writes  about  to  the  same  effect.  All,  however,  decline  to 
send  official  representatives  to  a  private  congress ;  but  all  will  be 
ready  to  delegate  plenipotentiaries,  and  to  adopt,  in  the  place  of  their 
own  laws,  an  universal  General  Average  law.  I  beg  leave  to  state 
that  the  same  is  to  be  expected  from  the  free  cities  of  Hamburg 
and  Lubeck,  by  whose  Chambers  of  Commerce  I  have  the  honpur  of 
being  delegated  to  this  most  honoured  asaenibly.  I  beg  to  repeat 
that  not  the  governments  of  these  two  cities  are  the  delegating 
bodies,  but  their  Chainbers  of  Commerce.  *  I,  as  well  as  most,  peiw 
haps  all  the  other  delegates,  have  no  power  of  binding  my  consti)- 
tuents ;  they  reserve  to  themselves  the  full  right  of  considering  the 
result  of  the  congress,  and  then  to  decide  on  any  further  step  which 
possibly  ought  to  be  taken  afterwards.  With  respect  to  the  voting, 
I  beg  leave  to  ol!>serve  that  my  instructions  from  Hamburg  compel 
.me  sometimes  to  Toise  in  my  capacity  of  delegate  for  Hamburg 
against  my  own  convictions.     Lubeck,  however,  having  not  fettered 
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me  by  any  instructions,  my  vote  for  Lnbeck  will  be  sometuneB  at 
variance  with  my  vote  for  Hamburg. 

Further,  I  beg  leave  to  say,  for  safety's  sake,  a  few  words  with 
respect  to  the  circumstance  that  we  now  are  making  the  draft  of  the 
Bill  prepared  by  the  honoured  committee  in  the  first  place  the  basis 
of  our  discussion.  I  should  have  taken  the  liberty  of  opposing  the 
mode  of  procedure  but  for  the  mutual  understanding  which  I  learn 
prevails,  that  as  soon  as  the  draft  Bill  has  been  discussed,  amended, 
and  passed,  our  congress  will  enter  on  the  task  of  framing  an  uni- 
versal code  of  General  Average  law  as  the  second  part  of  our  labours. 
According  to  my  opinion,  it  would  perhaps  have  been  better  to  enter 
immediately  on  the  task  of  fitiming  the  code  of  G  eneral  Average  law, 
as  the  questions  treated  in  the  draft  of  the  Bill  have  been  discussed 
so  very  often,  that  most  likely  the  members  of  our  congress  have 
already  formed  their  ultimate  opinion  on  them,  and  therefore 
another  preliminary  deliberation  might  perhaps  be  superfluous. 
But  as  the  general  opinion  is  in  favour  of  considering  in  the  first 
place  the  provisions  of  the  draft  of  the  Bill  in  question,  and  then  in  the 
second  place  the  code,  I  submit,  of  course,  to  this  mode  of  procedure. 

Lastly,  I  take  the  liberty  to  observe  that  I  should  already  at 
present  put  a  resolution  respecting  the  management  of  the  whole 
General  Average  undertaking,  as,  from  the  reasons  stated  in  my 
pamphlet,  which  is  in  the  hands  of  the  members  of  this  congress, 
I  am  firmly  convinced  that  our  congress  ought  to  be  only  a  preli- 
minary one,  and  that  steps  must  be  taken  to  induce  her  Britannic 
Majesty's  Government  to  lend  us  in  general  their  powerful  assist- 
ance, and  in  particular  to  invite  the  other  Governments  to  send 
competent  delegates  to  a  joint  conference  for  agreeing  finally  on 
a  complete,  uniform,  universal  code  of  General  Average  law.  But 
as  I  understand  that  it  is  the  general  wish  to  have  this  question 
settled  after  the  draft  of  Bill  has  been  considered,  I  shall  delay  the 
proposing  of  the  resolutions  until  that  time.  However,  as  it  is 
always  of  some  use  and  interest  to  know  as  soon  as  possible,  and 
beforehand,  the  proposals  which  will  be  made,  I  hereby  beg  to  give 
the  formal  notice,  that  it  is  my  intention  to  put  the  two  following 
resolutions  at  issue  as  soon  as  the  draft  in  question  has  been 
discussed. 
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I  am  in  the  painful  situation  of  being  compelled  to  make 
proposals,  which  I  know,  beforehand,  though  elsewhere  entirely  ap- 
proved of,  here  will  meet  with  but  little  sympathy  and  much  opposi- 
tion. But  I  am  in  duty  bound  to  move  for  the  said  resolutions,  as  I 
am  firmly  convinced  they  would  save  our  common  cause  from  the  peril 
of  defeat  in  which  it  stands,  and  that  they  would  lead  us  to  success. 
More,  perhaps,  will  be  said  when  we  come  to  discuss  this  subject ; 
at  present  the  foregoing  is  only  a  necessary  declaration,  an  inti- 
mation of  my  intentions.  I  was  compelled  to  give  these  explana- 
tions in  order  to  remove  any  doubt  as  to  the  consequences  of  the 
circumstance  that  I  do  no  longer  oppose  the  drafb  of  the  Bill  being 
now  made  the  basis  of  the  first  part  of  our  joint  labour. 

In  accordarice  with  the  Chairman's  suggestion,  it  was  then  re- 
solved unanimously :  '  That  the  object  of  this  congress  is  simply 
to  carry  out  the  Glasgow  resolution  passed  on  September  27, 1860  ; 
and,  that  it  is  by  no  means  intended  that  the  Bill  should  be  passed 
only  by  the  English  Legislature,  but  that,  in  the  terms  of  that 
resolution,  it  should,  when  perfected,  be  recommended  to  the  legis- 
lative authorities  of  all  commercial  nations,  to  enact  the  same  into 
a  law.' 

The  Chairman.  We  will  now  proceed  to  consider  the  clauses  of 
the  BilU  We  are  to  see  to  how  much  of  it  we  can  agree,  and 
therefore  to  concentrate  in  it,  as  much  as  we  can,  our  views  on  the 
subject.  It  would  appear  very  desirable  not  to  waste  our  time  on 
comparatively  unimportant  points,  but  to  apply  ourselves  to  those 
points  which  seem  capable  of  being  passed  without  any  great  amount 
of  opposition  firom  one  party  or  the  other. 

The  first  section  of  the  Bill  is  this :  ^  A  jettison  of  timber  or 
deals  carried  on  the  deck  of  a  ship,  in  pursuance  of  a  general 
custom  of  the  trade  in  which  the  ship  is  then  engaged,  shall  be 
made  good  as  General  Average,  in  like  manner  as  if  such  cargo 
had  been  jettisoned  from  below  deck* 

^  No  jettison  of  deck  cargo,  other  than  timber  or  deals  so  carried 
as  aforesaid,  shall  be  made  good  as  General  Average ;  but  if  the 
shipment  on  deck  have  been  made  without  the  consent  or  sanction 
of  the  shipper  or  owner  of  such  cargo,  the  loss  resulting  from  such 
jettison  shall  be  made  good  by  the  owner  or  owners  of  the  ship  ; 
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whereas  if  such  shipment  have  been  made  with  the  consent  or 
sanction  of  such  shipper  or  owner,  the  loss  of  cargo  shall  fall  upon 
such  shipper  or  owner. 

*'  Cargo  which  is  in  a  deck-house,  poop,  or  topgallant  forecastle, 
shall,  for  the  purposes  of  this  Act,  be  treated  as  cargo  laden  on 
deck.' 

It  will  be  better  to  consider  each  paragraph  of  this  section 
separately. 

Dr.  Rahusen  proposed  as  an  amendment  that :  *•  No  jettison  of 
deck  goods  shall  be  made  good  as  General  Average.'  Not  only 
timber  but  cotton  and  many  other  kinds  of  goods  were  frequently 
carried  on  deck,  and  if  the  old-established  principle  of  excluding 
deck  loads  from,  the  benefit  of  contribution  was  broken  in  upon,  it 
would  be  difficult  to  know  where  to  stop.  There  seemed  no  clear 
distinction  in  principle  between  timber  and  other  cargoes. 

Mr.  Bathbone  seconded  Dr.  Rahusen's  amendment.  He  be- 
lieved many  respectable  shipowners  engaged  in  the  St.  John's 
•trade  would  prefer  the  clause  to  exclude  deck  loads  from  General 
Average,  because  they  could  then  insure  their  freight  on  deck  and 
invariably  recover  from  their  own  underwriters  in  case  of  loss, 
without  going  into  the  difficult  question  as  to  whether  the  loss  or 
-the  cargo  was  caused  by  a  voluntary  act,  or  directly  by  perils  of  the 
-sea.  Carrying  cargoes  of  cotton  from  the  Mediteiran^an  on  the 
decks  of  steamers  had  now  become  a  general  custom.  Lastly,  if 
deck  loads  were  excluded  from  General  Average,  the  assured  would 
have  to  value  them  separately ;  which  would  enable  undeirwriters  to 
check,  however  imperfectly,  the  overloading  of  the  cargo  on  deck ; 
whereas  at  present  the  whole  cargo  was  valued  together,  and  it 
might  appear  the  interests  of  shipowners  to  take  on  board  freight 
which  they  would  be  perfectly  prepared  to  jettisoti,  knowing  they 
could  recover  the  loss  in  General  Average. 

Mr.  H.  J.  Atkinson.  I  think  there  have  been  veiy  few  cases  in 
.which  wood  has  been  thrown  overboard  unnecessarily :,  a  consider- 
able portion  of  the  loss  generally  falls  upon  the  shipowner  himself^ 
;and  in  most  cases  there  is  no  clause  in  his  policy  on  the  ship  to 
xeimburse  him  for  that  portion.  It  has  been  asked^  why  draw  a 
^distinction  between  timber  and  cotton  ?   Timber  is  not  so  damage;- 
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able  as  cotton ;'  merchants  object  to  have  cotton  Carried  on  deck. 
With  timber,  on  the  other  hand,  this  is  the  customary  mode  of 
stowage.  At  a  meeting  of  the  Hull  Shipowners'  Association,  they 
were  unanimous  in  agreeing  to  this  clause,  and  they  considered 
that  this  was  fair  as  between  man  and  man.  I  think  there  is  one 
omission ;  that  is,  after  the  word  '  deals,"  where  it  occurs  in  this 
paragraph,  I  should  add  'or  any  other  description  of  wood 
goods ; '  timber  or  deals  would  not  carry  everything  in  the  timber 
trade. 

Mr.'  Lowndes.  It  is  a  mere  omission,  and  no  doubt  the  com-: 
mittee  will  assent  to  that  addition. 

The  Chairman.  It  will  -  be  neoessary  to  carry  that  amendment. 
The  first  amendment  offered  is  in  these  terms :  '  No  jettison  of 
deck  cargo  other  than  timber  or  deals,  so  carried  as  aforesaid,,  shall 
be  made  g<x)d  as  General  Average ;  but  if  the  shipment  on  deck 
have  been  made  without  the  consient  or  sanction  of  the  shipper  or 
owner  of  such,  cargo,  the  loss  resulting  from  such  jettison  shall  be 
made  good  by  the  owner  or  owners  of  the  ship :  whereas  if  such, 
shipment  hav6  been  made  with  the  consent  or  sanction  of  snch 
shipper  or  owner,  the  loss  of  cargo  shall  fall  upon  such  shipper  or 
owner.'  It  would  seem  that  the  latter  part  of  that  clause  would 
hardly  be  necessary  to  legislate  upon. 

Mb.  Hudson.  As  a  shipowner  I  think  that,  unless  you  pay 
double  freight,  you  must  allow  the  carrying  of  a  deck  load.  As  for 
overloading  the  ship,  as  Mr.  Bathbone  said,  you  can  take  the  same 
precaution  as  for  any  other  goods. 

Mr.  Gourley.  As  a  shipowner  I  can  say  there  is  no  danger  in 
carrying  a  moderate  deck  load  of  timber;  as  for  overloading^ 
captains  will  not  knowingly  do  so,  if  only  from  a  consideration  of 
their  own  safety. 

Mr.  Grusemann.  I  quite  concur  in  the  amendment  of  Dr. 
Bahusen:  the  exclusion  of  deck  loads  does  not,  and  ought  not, 
however,  to  apply  to  the  coasting  trade. 

Mr.  Wendt.  Some  vessels  in  the  timber  trade  are  particularly 
built  for  the  purpose  of  carrying  large  deck  loads ;  and  I  know  it 
as  a  fact  that  in  some  ports  of  the  Baltic  vessels  are  constructed 
to  carry  as  much  as  one-fifth  to  one-fourth  of  the  whole  loading 
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capacity  on  deck.  Timber  goods,  therefore,  I  think  we  are  all 
justified  in  allowing  to  be  carried  on  deck. 

Me.  Baily.  There  is  a  flaw  in  this  section,  for  with  the  latter 
part  of  the  second  clause  we  have  nothing  to  do.  The  only  ques- 
tion before  us  is,  shall  we,  or  shall  we  not,  allow  this  loss  in 
General  Average  ?  We  shall  therefore  have  to  amend  the  words  of 
this  clause.  Two  points  only  are  to  be  considered  by  ns:  first, 
what  would  be  the  effect  on  commerce  generally  of  supporting  the 
practice  of  carrying  deck  loads,  by  allowing  in  Geueral  Average 
jettisons  of  such  deck  loads  ?  and  secondly,  what  is  a  deck  load  ? 

The  Chairman.  I  would  put  these  clauses  separately — ^the  one 
to  be  dealt  with  at  present  is  the  first :  ^  A  jettison  of  timber  or 
deals  carried  on  the  deck  of  a  ship,  in  pursuance  of  a  general 
custom  of  the  trade  in  which  the  ship  is  then  engaged,  shall  be 
made  good  as  General  Average  in  like  manner  as  if  such  cargo  had 
been  jettisoned  from  below  deck,' 

Mr.  H.  J.  Atkinson.  I  should  like  to  hear  Mr.  Baily's  views 
on  that  point. 

Mr.  Baily.  Our  House  of  Commons  came  to  the  conclusion, 
after  an  inquiry  by  its  Committee,  that  it  was  so  dangerous  to 
carry  a  deck  load  between  September  1  and  May  1  that  they 
would  not  allow  it.  If  the  danger  was  so  great  between  those 
dates  that  the  carriage  of  a  deck  load  was  during  that  time  pro- 
hibited, it  must  be  considerable  in  August  and  May,  and,  although 
less  in  July  and  June,  must  even  then  have  existed,  8o  long  as 
danger  results  from  carrying  a  deck  load,  the  practice  must  be 
objectionable.  It  is  true  that  this  Act  is  now  repealed,  but  it  was 
repealed  by  a  side  wind,  not  on  its  merits. 

Me.  H.  J.  Atkinson,  What  is  now  the  common  practice  in 
cases  of  timber  jettisons  of  deck  loads  between  Liverpool  and  the 
Baltic,  and  other  places  ? 

Mr.  Baily.  Great  difficulties  and  anomalies  exist  as  regards 
the  practice  in  this  country  of  adjusting  jettisons  of  deck  loads. 
The  owners  of  the  cargo  below  deck  have  nothing  to  do  with  the 
jettison,  but  the  value  of  their  goods  must  form  part  of  the  contri- 
buting value.  This  raises  the  question  who  is  to  pay  the  portion 
filling  on  it — the  owner  of  the  ship,  or  the  owner  of  the  goods  lost  ? 
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Mr.  H.  J.  Atkinson.  As  a  matter  of  principle  the  motion  of 
Dr.  Rahnsen  is  a  good  one,  although  not  likely  to  be  fully  adopted, 
but  it  would  be  well  if  the  thing  could  be  done.  A  general  rejec- 
tion of  deck  loads  could  not  be  admitted.  It  is  the  custom  of  our 
country  to  load  certain  cargoes  on  deck. 

Judge  Marvin.  The  present  law  and  practice  of  the  United 
States  is,  that  the  loss  of  any  kind  of  deck  cargo  is  not  allowed  as 
General  Average.  The  rule  is  universal  both  as  to  foreign  and 
coasting  voyages.  I  see  in  this  section  that  the  law  is  laid  down 
in  the  same  manner,  but  there  is  an  exception  made  in  allowing 
the  contribution  of  timber  and  deals.  I  had  supposed  it  was 
brought  forward  by  English  gentlemen  with  a  view  to  fevour  the 
trade  carried  on  between  Great  Britain  and  her  colonies,  the 
Canadas  and  other  places.  I  suppose  this  was  brought  forward  to 
protect  the  English  trade,  and  I  am  prepared,  as  one  of  the  dele- 
gates of  the  United  States,  to  concede  to  these  gentlemen  that  it 
should  be  so.  My  vote  will,  therefore,  depend  upon  the  fact 
whether  the  English  gentlemen  desire  an  exception  to  be  made  in 
favour  of  timber  and  deals  ;  but  if  they  do  not,  I  should  vote  that 
there  be  no  contribution  whatever. 

The  Chairman  :  That  would  be  in  conformity  with  the  American 
law. 

Judge  Marvin  :  If  it  should  be  admitted,  it  would  be  on  my  part 
a  concession  to  the  English  idea;  for  myself  I  would  rather  stand  upon 
the  universal  law, .but  if  the  .English  think  that  the  timber  trade 
should  be  protected,  then.!  should  wijbhdraw  my  objection  and  vote  so. 

Mr.  Lowndes.  The  question  is  not  whether  timber  should  or 
should  not  be  carried  on  deck ;  merchants  themselves  must  decide 
that.  It  is  a  fact  that  a  very  large  majority  of  timber  cargoes  are 
partially  carried  on  deck.  If  this  is  a  custom  of  shipowners  which 
ought  to  be  discouraged,  surely  it  is  for  the  Legislature  of  the 
country  to  take  up  the  matter  on  the  grounds  of  humanity  or 
general  policy,  and  declare  whether  cargoes  shall  be  so  carried  or 
not.  We  have  nothing  to  do  with  that.  The  real  question  with 
us  is,  which  is  most  for  the  interest  of  commerce  in  general — 
accepting  it  as  a  fact  that  deck  loads  of  timber  are  carried — 
whether,  if  they  are  jettisoned,  the  loss  shall  be  a  General  Average 
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or  shall  not  be  a  General  Average.  It  is  not  a  matter  of  indif- 
ference to  third  parties  whether  such  a  sacrifice  is  made  General 
Average  or  not :  it  affects  the  safety  and  the  lives  of  the  crew  ahd 
passengers.  It  does  so,  by  encouraging  the  timely  throwing  over- 
board of  such  cargoes  when  it  is  dangerous  to  delay ;  whereas  if 
the  captain  knows  that  the  loss  will  fall  solely  on  the  ship,  he  will 
be  tempted  to  put  off  such  a  sacrifice  to  the  last  moment,  when  it 
may  be  too  late.  We  cannot  prevent  the  carrying  of  deck  loads ; 
the  only  question  is,  how  is  the  matter  to  be  managed  so  that  the 
least  mischief  may  be  done  ?  This  appears  to  me  the  great  argu- 
ment in  favour  of  the  clause  as  it  stands. 

The  Chairman.  I  will  put  to  the  meeting  for  adoption  first,  Dr. 
Rahusen's  amendment,  taking,  with  his  concurrence,  this  first  pro- 
position alone;  suppressing  the  remainder,  which  might  invite 
discussion.  The  amendment  is,  then,  'That  no  jettison  of  deck 
cargo  shall  be  made  good  as  General  Average.' 

Dr.  Wertheim.  It  would  be  against  the  principle  of  General 
Average  for  such  jettisons  to  be  allowed.  Timber  deck  loads  cause 
great  peril  to  the  rest  of  the  cargo ;  for  in  a  storm  the  timber  goes 
over  on  one  side,  and  hence  it  is  that  the  captain  throws  over  the 
deck  load.  I  do  not  think  that  under  such  circumstances  the  loss 
should  be  made  matter  of  General  Average.  Mr.  Crusemann 
Would  exclude  the  coasting  trade ;  I  do  not  object  to  that. 

The  amendment  was  put. 

For  the  amendment        .         .         •         .         .       8 
Against  it 12 

Mr.  Van  Peborgh  :  1  beg  to  state  that  my  vote  against  Dr. 
Bahusen's  motion  is  not  on  the  ground  of  principle,  but  only  on 
that  of  convenience ;  as  considering  it  impossible  to  have  adopted 
in  every  country  a  universal  rule  abolishing  the  authorisation  of 
loading  timber  on  deck  in  voyages  where  it  has  been  from  all 
times  customary  to  do  sOr  Besides  that,  all  other  deck  loads  being 
prohibited,  this  will  be  really  a  sufiicient  improvement  for  com- 
mercial and  insurance  communities. 

The  Chairman:  We  will  now  take  the  votes  upon  the  first 
clause  as  it  originally  stood;  still  omitting  those  last  words,  which 
appear  unnecessary. 
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For  the  claase         .         •         .         •         .         .IS 
Against  it 2 

The  clause  was  accordingly  passed. 

The  Chairman.  I  will  now  read  to  the  meeting  the  next 
clause  of  this  first -section  :  '  No  jettison  of  deck  cargo  other  than 
timber  or  deals,  or  other  wood  goods,  sa  carried  as  aforesaid,  shall 
be  made  good  as  General  Average.'  There  is  an  exception  pro- 
posed by  the  representative  of  Bremen  (Mr.  Crusemann),  as  to 
goods  carried  in  the  coasting  trade  by  permission  of  the  law  of  the 
country  to  which  the  vessel  belongs.  The  words  following  in  the 
original  draft  Bill  are,  I  think,  by  general  consent  to  be  omitted. 

Mr.  Gourley.  I  would  move  as  ai^  amendment  that  there  be 
inserted  the  words,  '  tar,  cotton,  and  tallow,'  because  those  articles 
are  carried  as  commonly  now  as  timber. 

Mr.  Van  Peborgh.  I  strongly  object  to  the  amendments  of 
Mr.  Crusemann,  and  also  to  that  of  Mr.  Gourley.  They  are  con- 
iarary  to  all  my  experience  of  the  rules  of  other  countries.  You 
would  have  to  define  what  is  a  '  coasting  voyage,'  and  this  in  a 
difierent  way  for  different  countries  according  as  their  laws  or 
customs  on  this  subject  may  differ.     It  would  be  impracticable. 

Mr.  Fisher  pointed  out  that  the  voyage  from  New  York  to 
California  was  only  a  coasting  voyage.  He  wished  to  know  how  it 
was  proposed  to  deal  with  cattle  on  deck. 

Judge  Marvin.  I  would,  as  I  said  before,  limit  the  allowance 
of  deck-load  jettisons  as  much  as  possible,  the  thing  being,  in  my 
judgment,  contrary  to  principle.  We  have  conceded  timber  and 
deals ;  let  us  go  no  farther. 

Mr.  Rathbone.  We  are  considered  as  going  too  far  in  this 
Bill  as  it  is ;  do  not  let  us.  go  on  to  introduce  other  things  into  it, 
that  every  code  on  earth  includes. 

After  some  further  conversation,  Mr.  Gourley's  amendment  was 
put  and  lost  by  a  large  show  of  hands. 

The  Chairman.  The  next  amendment  is  as  to  'cattle'  in 
addition. 

Amendment  put  and  lost  by  a  large  majority. 

The  Chairman.  The  next  amendment  is  that  which  has  relation 
to  the  coasting  trade,  '  with  the  exception  of  goods  so  laden  in  the 
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ooesting  trade  by  the  permission  of  the  laws  of  the  country  to 
which  it  belongs/ 

Amendment  put  and  lost  by  a  large  majority. 

The  Chairman.   I  will  now  put  the  original  clause. 
For  the  clause         .         .         «         .         .         *     15 
Against  it •       4 

Clause  carried  accordingly. 

The  Chairman.  The  next  question  is  as  to  the  last  words  of 
the  section,  viz. :  *  Cargo  which  is  in  a  deck-house,  poop,  or  top- 
gallant forecastle,  shall  for  the.  purposes  of  this  Act  be  treated  as 
cargo  laden  on  deck.' 

Mr.  Jacob,  as  a  delegate  from  the  Shipowners'  Association 
at  Liverpool,  was  instructed  by  that  body  to  move  as  an  amend- 
ment the  entire  omission  of  this  clause.  The  shipowners  were, 
very  much  dissatisfied  with  the  proposed  exclusion  of  cargoes  in 
the  poop  from  the  benefit  of  a  General  Average.  They  thought 
the  proposal  must  have  been  made  without  sufficient  consideration, 
of  the  magnitude  of  the  interests  involved.  The  quantity  of  cargo 
carried  in  the  poops  of  ships  was  very  great,  and  its  value  was 
even  greater  in  proportion,  since  a  great  deal  of  silk  and  other 
light  and  valuable  produce  was  carried  in  that  manner.  It  would 
never  do  to  exclude  such  cargoes.  His  instructions  were  to  move 
for  the  entire  omission  of  the  clause.  At  the  same  time,  speaking 
for  himself,  if  the  feeling  of  the  meeting  were  (as  he  had  been  led 
to  suppose  it  was)  opposed  to  this  view,  he  should  be  prepared  to 
support  the  amendment  which  he  understood  Mr.  Baily  was  about 
to  propose,  as  he  thought  that  would  answer  the  purpose.  He 
expressed  regret  at  the  course  taken  by  Lloyd's  committees  and  in 
LondoD,  because  he  was  satisfied  from  practical  experience,  that  some 
measure  tending  to  a  removal  of  the  difierences  among  different 
countries  was  very  much  wanted,  and  might  really  be  carried  out. 

Mr.  Hudson  seconded  the  amendment  of  Mr.  Jacob.  He  thought 
it  would  be  very  unjust  to  treat  poop  cargo  as  cargo  upon  deck. 

Mr.  Baily.  I  beg  leave  to  move  this  amendment:  'Every 
structure  not  built  in  with  the  frame  of  the  vessel  shall  be  considered 
to  be  a  part  of  the  deck  of  the  vessel.'  The  poop  is  always  built 
in  with  the  frame  of  the  Tessel^  and  is  recognised  to  be  fit  to  receive 
such  goods  even  as  silt 
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Judge  Marvin  seconded  Mr.  Baily's  amendment. 

Captain  Gourley  thought  that  the  expression  '  built  in  the 
frame '  was  rather  vague,  and  might  give  rise  to  dispute.  Would 
it  not  be  better  to  substitute,  *  not  included  in  the  register  tonnage '  ? 

Mr.  Jacob.  That  would  not  do;  for,  under  the  Mercantile 
Marine  Act,  they  measure  in  with  the  tonnage  hurricane-houses, 
and  many  kinds  of  deck-houses  which  I  should  be  very  sorry  to 
carry  cargo  in.       •  • 

Mr.  Gourley  -thought  Mr.  Baily's  amendment  preferable  to 
the  entire  omission  of  the  clause.  It  really  was  desirable  to  define 
what  was  meant  by  the  term  '  deck,'  since  vessels  are  often  built 
with  three  or  four  decks.  Take  the  register  tonnage,  or  some 
other  rule ;  but  at  least  have  a  rule.  This  was  not  an  underwriter's 
question,  but  should  be  dealt  with,  as  between  shipowner  and 
merchant,  on  general  principles  of  justice. 

Dr.  Wertheim  wished  to  know  what  would  be  the  effect  of  Mr- 
Baily's  amendment.  How  would  it  bear  on  the  case  of  houses  built 
on  to  the  beams  ? 

Mr.  Baely.  I  adopted  the  word  *  frame  *  because  I  have  been 
told  by  shipowners  that  it  includes  the  ribs  only,  and  not  the  beams. 
Houses  of  all  kinds  are  objectionable  for  cargo.  In  a  case  which 
came  before  me,  one  of  the  regular  American  packets  had  a  house 
for  the  crew,  and  it  is  reasonable  to  suppose  that  this  house  was  at 
least  a  fair  specimen,  and  yet  it  was  swept  away,  and  not  one  officer 
was  left  to  the  ship  to  bring  her  home,  but  the  third  mate,  a  boy. 
It  may  be  supposed  that  whatever  you  put  the  crew  into  is  a  proper 
place  for  cargo,  but  it  is  not  so. 

Mr.  Hudson.  There  is  a  description  of  houses  called  '  Liverpool 
houses'  which  are  really  part  of  the  ship,  built  in  the  middle  of  the 
ship,  and  the  deck  is  carried  up  to  them.  If  any  person  can  point 
out  how  they  can  be  defined,  I  will  say  nothing  more  on  the  subject. 
The  houses  I  refer  to  are  as  strong  as  the  frame  of  the  ship.  A 
poop  may  be  washed  away,  but  that  would  only  be  by  extraordinary 
"leather,  against  which  the  shipowners  have  to  insure.  Let  the 
words  be  '  permanent  houses.'  They  must  be  sufficient  to  cany 
cargo,  if  sufficient  to  carry  the  crew. 

Dr.  Pranck.  It  would  be  better  to  leav^  this  clause  out 
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altogether.  We  rarely  put  into  the  deck-hous3  anything  but  the 
crew.  The  crew  will  look  to  the  safety  of  it  themselves.  Seamen 
have  objected  to  berths,  and  would  not  ship  in  consequence  of  the 
accommodation  not  being  what  it  ought  to  be.  I  therefore  think 
it  would  be  better  that  the  clause  be  expunged. 

Mr.  Jacob  withdrew  his  amendment,  and  the  votes  were  then 
taken  on  Mr.  Baily's  amendment. 

For  the  amendment 14 

Against  it      «         •         .         ,         ,         •         ,       7 

Amendment  carried  accordingly. 

The  Chairman.  The  next  section,  the  second,  concerns  the 
damage  of  goods  at  the  time  of  the  jettison :  ^  Damage  done  to 
goods  or  merchandise  by  water  which  unavoidably  goes  down  a 
ship's  hatches  when  opened  for  the  purpose  of  making  a  jettison, 
shall  be  made  good  as  General  Average  in  case  the  loss  by  jettison 
is  so  made  good.'  We  had  better  take  this  first  clause  only  at 
present. 

After  some  discussion  as  to  the  mode  of  wording  the  section, 
and  a  slight  modification  of  it,  Mr.  Baily  moved  as  an  ameadment 
that  the  word  '  not '  be  inserted  after  *  shall.'  He  objected  on 
practical  grounds  solely.  It  was  a  curious  fact  that  claims  of  this 
nature  were  scarcely  ever  found  to  be  made  except  in  the  case  of 
such  cargoes  as  were  insured  '  free  of  particular  average.'  The 
rule  as  proposed  opened  a  door  for  frauds  and  disputes.  There 
would  constantly  be  put  forward  statements  which  it  would  be 
difficult  to  believe,  but  impossible  to  disprove. 

Mr.  Bradford  did  not  think,  the  difficulty  of  proving  the 
extent  of  the  damage  was  a  sufficient  reason  for  excluding  a  loss 
which  was  confessedly  admissible  in  principle.  In  many  things 
besides  this,  it  was  difficult  for  the  adjuster  to  make  up  his  mind 
afi  to  when,  where,  and  how  damage  had  occurred ;  but  he  had  to 
fiud  that  out  as  well  as  he  could.  This  was  not  a  more  difficult 
case  than  others.  The  claim  had  in  each  case  to  be  supported  by 
proof;  if  there  were  no  proof,  it  must  be  rejected:  that  was  no 
reason  for  rejecting  it  in  cases  where  there  was  proof. 

Mr.  Baily.  You  must  recollect  that,  when  water  goes  down 
tbQ  hatches,  the  goods  which  it  damages  are  veiy  ofteA  thrown 
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overboard,  and  when  they  are  thrown  overboard  the  rejection  of 
such  damage  does  not  work  any  injustice.  When  they  are  not 
thrown  overboard,  the  water  finds  its  way  to  the  bottom  of  the 
fihip,  and  it  then  becomes  impossible  to  distinguish  between  the 
damage  done  by  the  water  admitted  in  this  way  and  the  damage 
done  by  water  admitted  in  other  ways. 

Mr.  Bailt's  amendment  was  then  put. 

For  the  amendment        •....! 
Against  it •     20 

The  clause  was  then  put  and  carried. 

The  Chairman.  The  next  clause  of  this  section  is :  *  Damage 
done  by  breakage  and  chafing  or  otherwise  from  derangement  of 
stowage  consequent  upon  a  jettison  shall  not  be  made  good  as 
General  Average,  but  shall  fall  upon  the  owners  of  the  goods  so 
damaged  or  their  underwriters.' 

Mr.  Atkinson  moved  that  the  word  'not'  be  omitted.  It 
seemed  to  him  only  reasonable  to  treat  this  loss,  which  was  clearly 
a  consequence  of  the  jettison,  in  the  same  way  as  the  jettison 
itself. 

Dr.  Wertheim  seconded  that  amendment. 

The  amendment  was  put. 

For  the  amendment        .         .         .         .         ,16 
Against  it      •         .         .         *        •         •        *      6 
1       The  amendment  was  therefore  carried. 

On  the  Bight  Honourable  Chairman's  vacating  the  chair,  Mr. 
'.Wendt  was  called  thereto. 

The  Chairman.  The  next  section  is  No.  3 :  '  Damage  inten- 
tionally done  to  a  ship  or  cargo  for  the  purpose  of  extinguishing 
a  fire  on  board  ship,  and  damage  done  by  water  poured  in  or 
ladmitted  through  scuttle-holes  or  otherwise  for  the  said  purpose, 
shall  be  made  good  as  General  Average.' 

After  some  discussion  as  to  the  language  of  this  section,  it  was 
.agreed  that  it  should  stand  as  follows :  ^  Damage  done  to  a  ship 
and  cargo  by  water  or  otherwise  in  extinguishing  a  fire  on  board 
:the  ship  shall  be  made  good  as  General  Average.' 

Dr.  Rahusen  proposed  that  the  words  '  and  freight '  should  be 
.added,  bu4;  withdrew  his  amendment  on  the  assurance  that  a  clause 
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should  be  added  to  the  Bill,  so  as  to  attain  his  object  in  a  more 
general  way. 

The  section  as  amended  was  carried  unanimously. 

The  Chairman  then  put  to  the  meeting  section  No.  4,  viz. : 
*  Damage  done  by  cutting  away  the  wreck  or  remains  of  spars,  or 
other  things,  which  had  previously  been  carried  away  or  perma- 
nently displaced  by  sea  peril,  shall  not  be  made  good  as  General 
Average.' 

A  discussion  ,arose.  as  to  the  propriety  of  omitting  the  word 
'  permanently,'  and  it  was  eventually  agreed  to  admit  the  words 
'  or  permanently  displaced.' 

M.  Delehaye  did  not  approve  of  this  clause.  He  thought,  if 
wreck  was  cast  away  for  conmion  good,  the  value  of  that  wreck, 
whatever  it  might  be,  ought  to  be  replaced  by  general  contribution. 
Such  was  at  present  the  law  of  most  maritime  countries. 

The  clause  as  amended  was  carried  by  a  large  majority,  three 
votes  only  being  given  against  it. 

Adjourned  till  to-morrow  at  10  o'clock. 


September  27,  1864. — Sir  Fitzroy  Kelly  in  the  chair. 

Before  the  ch^ir  was  taken,  Mr.  Wendt  read  a  letter  from  the 
Portuguese  consul,  which  stated  that  his  Government  had  deputed 
him  to  attend  the  congress,  and  that,  though  prevented  by  illness 
from  doing  so,  he  wished  to  be  supplied  with  some  printed  or 
other  record  of  the  proceedings,  for  transmission  to  his  Govern- 
ment. Much  satisfaction  was  expressed  at  the  action  of  the 
Portuguese  Government. 

The  Secretary  read  the  Minutes  of  proceedings  of  the  26th 
instant. 

The  Chairman  put  to  the  meeting  the  fifth  section,  viz. :  '  If  a 
ship  is  intentionally  run  ashore,  in  order  to  avoid  capture  or 
foundering,  and  is  afterwards  got  off  and  repaired,  all  damage 
caused  either  to  the  ship  or  cargo  on  board  by  such  running 
ashore  sh^l  be  made  good  as  General  Average.  If  a  ship  haa 
been  intentionally  run  ashore  as  aforesaid,  but  is  not  afterwards 
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got  off  the  shore,  or  being  got  off  is  found  irreparably  damaged, 
or  so  damaged  as  not  to  be  worth  repairing,  no  compensation  in 
the  way  of  General  Average  shall  be  made  for  the  damage  caused 
by  snch  running  ashore.' 

Mr.  Manlet  HoPKms  considered  the  principle  of  allowing  in 
General  Average  the  damage  done  to  a  ship  by  intentional  strand- 
ing to  be  perfectly  sound.  The  practical  difficulties  of  carrying 
out  that  principle,  however,  and  the  inconveniences  it  would 
occasion,  were  so  considerable,  that  he  would  prefer  to  exclude  it 
in  all  cases  excepting  that  of  running  ashore  to  prevent  capture. 
He  had  prepared  an  amendment  to  that  effect,  but  would  not  at 
present  bring  it  forward. 

The  Chairman  with  great  fulness  and  perspicuity  explained 
the  system  on  which  the  debate  was  to  be  carried  on.  Amend- 
ments were  first  to  be  taken ;  and,  of  these,  those  came  first  which 
dealt  with  the  earliest  portions  of  the  clause ;  after  all  amendments 
had  been  dealt  with,  the  clause  in  its  amended  form  would  have  to 
be  put  to  the  meeting. 

Some  discussion  ensued  as  to  the  amendments  to  be  proposed, 
after  which. 

Judge  Marvin.  I  move  the  following  amendment:  In  the 
third  and  fourth  lines  of  the  first  paragraph  I  move  to  strike  out 
the  words  '  and  is  afterwards  got  off  and  repaired.'  I  presume  all 
here  understand  that  there  are  two  principles  involved  in  this  sec- 
tion. As  it  stands,  it  seems  to  be  founded  on  the  idea  of  the  new 
German  code,  which  limits  the  right  to  recover  the  damages  sus- 
tained by  voluntary  stranding  to  those  cases  in  which  the  vessel  is 
aftierwards  gotten  off  and  continues  her  voyage.  I  propose  to 
allow  such  damage  in  General  Average,  independently  of  the 
circumstance  whether  the  vessel  be  gotten  off  or  not.  The  law  of 
the  United  States  upon  this  point  is  fully  settled.  Perhaps  there 
is  no  question  in  the  whole  range  of  General  Average  law  that  has 
been  so  elaborately,  and  so  learnedly,  and  so  ably  discussed  in  the 
Supreme  Court  of  the  United  States,  at  Washington,  as  this  very 
subject  of  voluntary  stranding.  I  believe  that  all  the  points  that 
could  arise  have  been  uncovered  by  the  discussions  of  that  court, 
which  is  the  authoritative  and  the  court  of  last  resort.     In  a  very 
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able  decision  made  about  ten  years  ago,  the  Supreme  Court  adjudi- 
cated that  where  a  vessel  was  driven  ashore  upon  the  rocks,  and 
was  to  a  very  large  extent  beyond  the  control  of  the  master — where 
she  was  irresistibly  driving  amongst  the  rocks,  and  must,  under 
/any  circumstances,  have  gone  ashore ;  but  the  master  put  up  his 
-helm,  trimmed  his  sails,  and  managed  with  considerable  skill,  with 
the  aid  of  his  pilots  and  crew,  to  put  her  ashore  on  a  sandy  beach 
instead  of  on  the  rocks  :  by  doing  this  he  saved  the  cargo  and  lost 
the  vessel,  for  the  vessel  was  not  got  off :  this  was  held  to  be  a 
.case  of  General  Average.  I  propose  by  this  amendment  to  place 
the  law  upon  the  Same  footing  as  that  of  the  United  States ;  at 
the  same  time  I  am  prepared  to  assent  to  the  proposition  of  Mr. 
T^AILY  which  will  be  offered  by-and-by.  I  propose,  therefore,  that 
-such  damage  shall  be  allowed  in  General  Average,  whether  the 
vessel  is  gotten  off  or  not. 

Dr.  Rahusen  seconded  the  amendment. 

Dr.  Wertheim  :  Mr.  Marvin's  amendment  would  tend  to  in- 
troduce the  principle  of  the  American  law.     The  Dutch  law  has 
been  so  from  the  first  time  that  we  had  any  maritime  law  in 
Holland :  that  all  damage  done  by  intentional  stranding  should  be 
paid  for.     Under  section  99  of  the  Dutch  code  it  is  enacted  '  that 
all  damage  done  to  a  ship  or  cargo,  in  order  to  escape  capture,  dr 
to  avoid  foundering,  shall  be  paid  for  in  General  Average.'     The 
'Only  question  to  be  asked  is,  whether  it  is  done  intentionally  to 
avoid  peril.     When  we  look  at  the  result  of  the  discussions  at  the 
-meeting  held  at  Glasgow,  we  find  that  it  was  proposed  that  damage 
done  to  a  ship  in  voluntary  stranding   should  not  be   General 
■Average.     What  was  done  there?     It  was  decided  by  a  largB 
majority  that  as  a  general  rule  in  the  case  of  stranding  it  ought 
not  to  be  the  subject  of  General  Average,  but  svJ^ect  to  clear  proof 
of  special  fdcts.     We  think  it  ought  to  be  asked  for  as  General 
Average:  we  shall  therefore  vote  for  the  principle  of  the  amend- 
ment proposed  by  Judge  Marvin,  because  it  is  that  adopted  by  the 
'maritime  laws  of  Holland. 

The  Chairman  :  The  question  that  I  am  now  to  put  is  this, 

:  whether  the  words  now  proposed  shall  stand  part  of  the  clause. 

The  real  question  is,  whether  the  allowance  in  General  Average  of 
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damage  done  by  volantiiry  stranding,  is  or  is  not  to  be  conditional 
on  the  ship's  being  got  off  and  repaired. 

For  the  amendment 8 

Against  it 9 

The  Chairman.  The  amendment  is  rejected  and  these  words 
stand  part  of  the  clause.  Has  any  gentleman  any  amendment  to 
propose  after  the  fourth  line  ? 

Mr.  Lowndes  proposed  that  in  place  of  the  words  '  or  so 
damaged  as  not  to  be  worth  repairing,'  be  substituted,  'or  so 
damaged  that  the  expense  of  repairing  would  exceed  the  value  of 
the  ship  when  repaired,  and  if  the  ship  shall  not  be  in  fact  repaired.' 
He  proposed  this,  merely  to  remove  that  which  might  be  an 
ambiguity  for  foreigners,  as  in  some  countries  a  ship  is  treated  as 
not  worth  repairing  when  the  cost  of  repairing  would  exceed  three- 
quarters  of  its  value. 

Mr.  Bathbone  seconded  the  amendment. 

Amendment  put. 

For  the  amendment 8 

Against  it 9 

Mr.  Crusemann.  I  move  also  an  amendment  which  will  bring 
the  section  more  within  the  German  law  on  this  subject.  It  is  the 
obliteration  of  the  words  *or  so  damaged  as  not  to  be  worth 
repairing.' 

On  the  vote  there  were — 

For  the  amendment 6 

Against  it      .         .         .         .         .         .         .8 

The  Chairman.  As  the  three  partial  amendments  that  have 
been  proposed  have  now  been  disposed  of,  I  will  now  put  the 
general  question.  It  is  one  of  great  importance.  This  clause 
which  is  proposed  by  the  society  to  be  introduced  into  the  law  of 
Great  Britain,  with  the  hope  that  it  may  be  adopted  by  most,  if 
not  by  all,  the  maritime  nations  of  the  world,  is,  that  the  intentional 
running  ashore  of  a  ship  in  order  to  avoid  capture  or  foundering, 
shall,  where  the  ship  is  got  off  and  repaired,  be  made  matter  of 
General  Average.  Nations  and  courts  of  law  have  differed  more 
or  less  upon  this  subject.  It  is  a  subject  worthy  the  consideration 
of  this  meeting.     I  shall  be  very  glad  to  hear  any  discussion  upon 
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it;  and  will  only  observe  at  the  present  moment,  that  the  dis- 
cussions of  this  meeting  will  no  doubt  have  considerable  weight 
with  the  House  of- Commons  and  the  House  of  Lords  in  this  country 
whenever  such  a  Bill  shall  be  introduced.  I  collect  that  it  is  the 
intention  of  those  who  are  interested  in  this  question  to  endeavour 
to  bring  forward  a  Bill  carrying  into  eflfect  these  various  provisions, 
and  I  shall  be  very  glad  to  see  that  Bill  brought  into  the  House  of 
Commons,  of  which  I  have  the  honour  to  be  a  member.  I  may, 
perhaps,  be  called  upon  to  report  as  to  my  knowledge  of  it — ^to 
say  what  I  may  know  of  the  general  feeling  and  opinion  of  those 
who  have  an  interest  in,  and  have  made  themselves  masters  of, 
the  subject.  I  shall  therefore  listen  with  great  interest  to  the 
discussions  on  this  Bill.  The  question  is  familiar  to  you  all,  and 
whatever  may  be  the  decision  of  this  meeting,  even  if  there  happen 
to  be  differences  of  opinion,  I  shall  take  care  to  report,  with  all  the 
weight  that  belongs  to  it,  the  practical  opinion  of  this  assembly 
whenever  the  case  shall  come  under  the  consideration  of  the  House 
of  Commons.'  Any  one  may  now  move,  upon  the  question  being 
put,  that  this  clause  stand  part  of  the  Bill,  or  any  one  may  move  a 
negative,  or  move  a  clause  of  a  totally  opposite  character. 

Mr.  Baily.  I  move  the  following  amendment ;  that  instead  of 
the  first  clause  of  section  five,  the  following  clause  be  substituted : 
'  When  a  ship  is  intentionally  run  on  shore  because  she  is  sinking 
or  driving  on  shore  or  rocks,  no  damage  caused  to  the  ship,  the 
cargo,  or  the  freight,  or  any  or  either  of  them,  by  such  intentional 
rumiing  on  shore,  shall  be  made  good  in  General  Average.'  We 
had  a  very  long  discussion  at  Glasgow  on  this  subject.  It  seemed 
to  be  the  general  feeling  that,  on  principle,  you  could  not  reject  the 
damage  done  by  voluntary  stranding,  but  the  allowance  of  it  was 
open  to  so  many  abuses  that  the  more  it  was  limited  the  better  it 
would  be  for  underwriters,  merchants,  and  shipowners  generally. 
The  resolution  I  propose  is  framed  to  meet  these  diflSculties.  The 
main  objections  to  allowing  voluntary  stranding  in  General  Average 
are  these  :  When  a  vessel  is  on  the  point  of  foundering  she  has  a 
quantity  of  water  in  her  hold ;  if  run  ashore  under  these  circum- 
stances, it  is  often  alleged  that  the  whole  damage,  or  nearly  the 
whole  damage,  done  to  the  cargo  is  owing  to  the  straining  of  the 
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ship  by  running  her  ashore.  This  allegation  is  not  the  fact,  but  it 
leads  to  a  great  deal  of  abuse  and  fraud ;  and,  therefore,  we  were 
of  opinion  at  Glasgow,  that  we  had  better  exclude  it  in  the  case  of 
foundering.  When  a  ship  is  run  ashore  to  avoid  the  fire  of  a 
battery,  or  capture,  the  same  reasons  do  not  apply,  and  there  may 
be  nothing  to  justify  the  exclusion  of  that  damage  from  General 
Average.  Those  gentlemen  even  who  are  against  the  allowance  of 
any  damage  done  by  running  a  ship  ashore  may  sanction  the 
amendment  as  a  compromise,  for  there  are  not  many  practical 
objections  to  it ;  so  that  those  who  are  opposed  to  all  allowance 
may  adopt  this  amendment,  and  those  who  are  agreed  that  in 
principle  such  damage  ought  to  be  allowed,  but  that  there  are  prac- 
tical objections  to  it,  may  also  pass  it  as  a  check  on  abuses. 

Judge  Marvin.  I  second  that  amendment. 

Mr.  Engels.  As  Mr.  Baily  now  makes  it,  it  is  showing  the 
way  to  the  captain  to  avoid  saying  that  the  ship  was  foundering 
before  he  voluntarily  stranded  her,  and  so  to  get  safe  out  of  it.  We 
have  had  instances  of  fraud — we  all  agree  to  that,  and  it  is  prac- 
tically difficult  to  come  at  the  value  of  the  damage.  I  think  we 
shall  be  showing  to  the  captain  how  he  is  to  act,  and  what  he 
is  to  say,  namely,  that  the  ship  was  not  sinking.  On  the  principle 
we  are  all  agreed  that  voluntary  stranding  should  be  admitted ; 
but  the  amendment  of  Mr.  Baily  will,  I  think,  produce  a  result 
different  from  that  we  all  have  in  view,  and  I  recommend,  in 
preference,  that  we  should  adopt  those  resolutions  on  this  subject 
which  were  agreed  to  in  Glcsgow. 

Mr.  Eathbone  thought  the  Glasgow  resolution  decidedly  more 
vague  than  that  proposed  by  Mr.  Baily.  Most  of  the  underwriters 
felt  very  strongly,  and  there  had  been  very  good  reasons  for  their 
having  a  strong  feeling  against  voluntary  stranding — the  reasons 
he  wished  not  to  be  published.  .  .  . 

Judge  Marvin.  I  am  fevourable  to  the  adoption  of  ilr.  Baily's 
amendment ;  not  that  I  like  it  in  principle.  I  prefer  the  broad 
principle  which  I  myself  previously  enunciated.  We  must,  how- 
ever, make  a  compromise  of  principle  for  the  sake  of  policy  :  this 
is  a  departure  fit)m  principle  and  founded  on  expediency ;  it  is  a 
concession  to  the  views  of  the  English  under writ-ers  and  English 
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average-staters.  I  believe  they  are  against  the  principle  of  aLow- 
ing  as  General  Average  any  damage  done  by  a  voluntary  stranding : 
this  is  a  concession  'pro  tanto  to  a  certain  point,  but  not  of  the 
whole  thing.  It  still  retains,  after  all,  the  great  principle  of  the 
General  Average  doctrine  that  runs  through  the  whole  cases,  because 
it  simply  excludes  from  General  Average  contribution  some  instances 
or  cases  of  voluntary  stranding,  and  leaves  all  the  other  cases  that 
may  arise  to  follow  the  general  law  of  being  made  good  in  General 
Average.  When  a  ship  is  intentionally  run  ashore  to  avoid  sink- 
ing or  driving  on  rocks,  then  it  is  not  a  General  Average  case.  It 
fairly  follows  that  all  other  ca.ses  are  General  Average.  You  thereby 
exclude  that  very  class  of  cases  stated  by  Mr.  Rathbone.  If  the 
ship's  state  is  such  that  she  must  go  to  the  bottom,  or  if  she  is 
driving  against  the  rocks  and  the  master  runs  her  on  shore  simply 
on  the  ground  that  she  is  already  sinking,  and  in  that  inevitable 
condition  or  peril,  and  the  master  only  selects  another  place  to  run 
her  ashore  (cases  which  would  not  very  often  arise),  I  should  be 
'willing  that  the  thing  should  take  its  course  and  not  let  the  loss 
fall  on  the  General  Average,  leaving  it  to  be  determined  as  to  what 
would  be  the  result  if  the  stranding  had  been  done  to  avoid  capture, 
or  under  other  circumstances  than  those  defined  in  the  clause.  I 
concede  it ;  I  like  that  better  than  the  draft  Bill,  for  I  do  not  at  all 
like  the  section  as  it  stands  in  the  draft. 

Mr.  Wendt.  There  is,  as  experience  has  sufficiently  shown,  so 
much  danger  in  allowing  any  case  of  stranding  as  General  Average, 
that  I  would  certainly  propose  to  exclude  them  from  General 
Average  altogether. 

Mr.  Atkinson.  I  think  that,  under  all  the  circumstances,  the 
best  plan  will  be  to  adopt  the  amendment  contained  in  the  propo- 
sition of  Mr.  Baily. 

Judge  Marvin.  I  wish  to  repeat  expre^ly  that  I  regard  this 
as  a  concession  to  the  underwriters,  because  I  believe  that  the 
Legislature  of  this  country  will  affirm  the  doctrine  of  the  United 
States,  and  that  held  in  Holland  and  on  the  continent  of  Europe, 
and  in  everything  that  the  text-writers  have  said  on  the  subject, 
and  will  pass  their  law  accordingly. 

Mr.  Delehaye  agreed  with  Judge  Marvin  in  approving  the 
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principle  of  universally  treating  a  voluntary  stranding  as  a  case  of 
General  Average.  If  this  were  objected  to,  however,  he  preferred 
the  resolution  come  to  at  Glasgow,  which  appeared  to  him  as 
explicit  as  it  was  practicable  to  make  one  on  this  subject. 

Mr.  Bradford  could  not  vote  for  the  amendment,  as  he  could 
not  vote  for  anything  which  was  against  principle,  on  grounds  of 
mere  expediency.  He  admitted  there  were  practical  difficulties, 
but  did  not  think  these  should  be  suflfered  to  override  a  clear  prin- 
ciple. He  did  not  like  the  clause  as  it  stood  in  the  draft,  for  he 
could  not  see  what  diflFerence  it  made  whether  the  ship  was  after- 
wards got  oflf,  or  not.  He  should  be  glad,  like  his  friend  Judge 
Marvin,  to  concede  whatever  he  could  to  the  English  underwriters 
in  a  spirit  of  fairness,  but  not  when  it  came  to  a  question  of 
principle.  He  believed  the  English  courts  of  law,  were  the  case 
to  come  before  them,  would  arrive  at  the  same  conclusion  as  the 
American  courts,  and  indeed  those  of  the  whole  commercial  world. 
He  did  not  see  that  the  carrying  out  of  this  principle  was  so  very 
difficult.  He  had  himself  had  within  the  last  seven  months  to 
deal  with  three  claims  for  damage  by  voluntary  strandings,  and 
had  rejected  them  all ;  having  satisfied  himself  in  each  case  that 
the  damage  was  not  done  by  the  stranding,  but  by  previous  sea 
peril. 

Dr.  Wertheim.  How  does  the  principle  stand  in  Mr.  Baily's 
proposition  ? 

The  Chairman.  It  leaves  the  law  undetermined  as  to  all  cases 
except  those  defined  in  the  proposition  itself. 

Dr.  Wertheim.  There  is  an  amendment  to  exclude  only  two 
cases ;  all  other  cases,  then,  are  to  be  allowed  ? 

The  Chairman.  It  leaves  the  law  actually  as  it  is,  except  as  to 
the  particular  cases  here  named — that  of  an  intentional  running 
ashore  because  a  vessel  is  sinking  or  driving  ashore  or  on  rocks. 

Dr.  Wertheim.  Then  running  ashore  in  all  other  cases  ia 
General  Average,  and  is  not  prejudiced? 

The  Chairman.  Mr.  Baily  may  probably  explain  that. 

Mr.  Engels  thought  it  best,  as  it  was  settled  at  Glasgow,  to 
leave  it  to  the  average-staters,  who  were  a  most  respectable  body 
of  men,  to  determine  what  cases  should  be  treated  as  cases  of 
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voluntary  stranding.  By  Mr.  Baily's  amendment,  it  was  put  into 
the  mouths  of  captains  what  they  should  say  in  their  protests,  so 
as  not  to  have  their  claims  rejected.  He  thought  there  was  great 
danger  in  pointing  out  one  or  two  particular  cases  for  exclusion, 
lie  could  not  but  think  that  the  Glasgow  resolution  had  its 
merits. 

Mr.  Wendt.  If  a  vessel  is  put  ashore  in  such  a  condition  that 
it  cannot  keep  afloat,  it  is,  as  a  matter  of  course,  a  case  of  Particular 
Average,  and  not  of  General  Average. 

-  Mr.  Hopkins.  I  have  no  hope  that  my  amendment  will  be 
adopted  by  the  meeting.  My  opinion  has  been  before  the  world 
some  years.  I  think  we  are  making  this  an  underwriters'  question, 
whereas  I  understood  that  we  were  to  take  a  national  view  of  the 
thing.  I  think  we  ought  not  to  appeal  to  the  committee  and  say 
whether  the  underwriter  is  injured  or  not.  We  are  expected  to 
introduce  general  rules  to  be  hereafter  adopted  by  foreign  countries. 
The  average  stater  takes  no  view  at  all,  he  simply  administers  the 
law.  These  cases  bring  us  a  great  deal  of  work  in  the  way  of 
business.  Mr.  Baily's  amendment  leaves  open  two  results  which 
will  create  quarrels  and  bring  on  as  many  difficulties  as  if  the 
clauses  were  to  stand  ;  therefore,  I  think  that  if  we  are  to  legislate 
at  all  it  should  be  for  a  very  full  measure.  I  only  repeat  that  my 
idea  is,  that  the  only  exception  should  be  a  case  of  threatened 
capture. 

The  Chairman  wished  that  all  present  should  distinctly  under- 
stand  the  actual  position  of  the  debate.  The  law  of  England,  as 
it  then  stood,  was,  that  where  an  injury  had  been  bond  fide  done, 
whether  to  ship,  freight,  or  cargo,  by  the  voluntary  act  of  the 
master,  in  order  to  prevent  some  greater  calamity,  then  the  conse- 
quences, whatever  they  might  be,  would  belong  to  General  Average. 
On  this  principle,  the  law,  as  regards  voluntary  strandings,  would 
be  the  same  in  England  as  in  the  United  States.  If  it  were  wished 
to  leave  this  state  of  things  untouched,  there  was  no  occasion  to 
pass  a  clause  at  all.  He  understood  that  the  amendment  was 
proposed  in  the  interests  of  the  English  underwriters.  They  were 
a  body  of  persons  who  had  suffered  from  the  law  as  administered, 
not  because  the  law,  if  duly  administered,  would  be  prejudicial  to 
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them,  but  because,  unfortunately  (and  he  did  not  solicit  the  silence 
of  the  press  on  this  subject),  there  was  a  prejudice  of  juries  against 
underwriters,  as  contrasted  with  other  persons,  which  frequently 
led  to  a  verdict  of  injustice.  In  no  part  of  the  Queen's  dominions 
did  that  abuse  prevail  more  than  in  the  town  of  Liverpool.  He 
himself  had  heard  verdicts  pronounced  in  Liverpool,  he  doubted 
not  by  able  and  well-intentioned  juries,  which  went  entirely  to  set 
aside  the  law  iand  justice  of  the  case,  simply  on  account  of  their 
prejudice.  Some  of  those  present  appeared  to  think,  with  Mr. 
Baily,  that  the  underwriters  should  have  some  protection,  yet 
without  entirely  overthrowing  the  principle  of  the  law.  Others,  as 
was  done  at  Glasgow,  would  exclude  voluntary  strandings  altogether, 
except  under  some  peculiar  and  exceptional  circumstances,  which 
they  did  not  define.  Another  gentleman  would  exclude  it  in  every 
case  except  that  of  a  stranding  to  avoid  capture.  It  was  also  open 
to  them  to  abstain  from  making  any  clause.  Between  th6se  views 
they  had  to  choose.  The  learned  gentleman  proceeded  to  point  out 
the  proper  course  to  be  taken  in  discussing  the  various  amend* 
ments. 

After  a  short  adjournment,  Mr.  Baily  replied.  In  answer  to 
Judge  Marvin  :  This  clause  does  not  lay  down  as  a  principle  that 
running  a  ship  ashore  is  General  Average  in  all  other  cases  than 
those  mentioned  in  the  amendment,  although  that  may  be  a  fair  in- 
ference from  it.  The  amendment  leaves  ib  an  open  question  in  all 
other  cases  than  those  mentioned.  In  answer  to  Mr.  Delehaye,  who 
would  prefer  to  say  that  special  facts  should  make  the  damage 
General  Average :  We  must  look  at  the  resolution  as  practical  men ; 
if  we  make  exceptions,  the  case,  whatever  it  may  be,  will  always 
come  within  that  exception.  In  every  case  which  we  can  invent, 
some  one  will  say  that  the  case  comes  under  the  exception.  A 
vague  wording  like  that  of  the  Glasgow  clause  creates  or  increases 
difficulties  which  we  are  trying  to  remove.  In  answer  to  Mr. 
Engels :  When  a  man  is  in  imminent  danger  of  going  to  the  bottom 
of  the  sea,  he  will  not  go  to  the  bottom  if  he  can  avoid  it ;  he  will 
certainly  not  elect  to  go  to  the  bottom  because  he  cannot  get  the 
damage  done  to  his  ship  allowed  in  General  Average.  Circum- 
stances will  force  him  to  run  the  ship  ashore,  and  he  will  not  give 
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General  Average  a  thought  when  he  does  it.  With  regard  to 
pointing  out  to  a  captain  that  he  mnst  avoid  saying  that  he  ran  the 
ship  ashore  to  prevent  her  from  sinking ;  if  he  does  avoid  it,  the 
avoidance  will  not  bring  the  damage  into  General  Average ;  he 
must  still  assign  a  plausible  and  good  reason  for  the  act.  When 
he  has  given  his  reasons,  everybody  can  deal  with  the  case  as  he 
thinks  right.  A  man  who  runs  his  ship  ashore  without  any  reason 
will  get  nothing  in  General  Average  ;  he  must  assign  some  justi* 
fiable  reason  for  doing  it,  and  he  will  find  it  very  difficult  to  bring 
all  the  actual  circumstances  to  square  with  a  reason  which  is  not  the 
true  one,  and  in  his  efforts  to  do  it  he  may  find  that  he  had  some- 
thing to  pay  to  the  owners  of  the  cargo  instead  of  something  to 
receive  for  doing  it.  I  know  practically  that  there  are  great  abuses, 
and  I  have  endeavoured  to  frame  a  clause  which  will,  I  think,  meet 
all  your  views,  and  not  clash  with  the  views  of  either  those  who 
hold  that  everything  in  such  a  case  is  General  Average,  of  those 
who  hold  that  some  things  are  General  Average  and  some  are  not, 
or  of  those  who  hold  that  nothing  is  General  Average. 

The  amendment  was  then  put. 

For  the  amendment 13 

Against  it 6 

The  amendment  carried  accordingly. 

The  Chairman.  If  any  gentleman,  before  we  proceed  to  the 
remaining  clauses  of  the  Bill,  has  to  propose  that  some  descrip- 
tion of  loss  by  voluntary  stranding  shall  come  within  General 
Average,  now  is  his  time  to  do  so.  Mr.  Baily  does  not  intend 
to  interfere  with  the  principle  of  law  as  held  in  one  country  or 
another. 

No  further  amendment  having  been  proposed,  the  Chairman 
proceeded  to  put  section  six,  viz. :  '  Damage  occasioned  to  a  ship 
or  cargo  by  carrying  a  press  of  sail  shall  not  be  made  good  as 
General  Average.' 

Mr.  Atkinson  proposed  as  an  amendment  that  the  clause 
should  be  altered  by  adding  the  words,  '  except  in  cases  where  such 
sail  is  carried  to  keep  off  a  lee  shore.' 

I)r.  Franck.  I  second  that.  I  believe  that  every  one  here 
will  be  prepared  to  vote  for  it.     I  shall  make  no  remarks. 
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Mr.  Rathbone.  I  hope  it  will  not  be  carried,  for  I  think  it 
lays  down  most  dangerous  doctrine. 

Amendment  put. 

For  the  amendment  .         .         .         •         .3 

Against  it,  the  rest. 

Amendment  rejected  accordingly. 

Dr.  Franck.  I  propose  that  the  words  '  unless  it  be  proved  that 
it  was  of  an  extraordinary  kind  and  actually  necessary  to  save  the 
ship  and  cargo  from  a  common  peril.' 

Judge  Marvin.  I  will  second  that,  so  as  to  give  the  oppor- 
tunity of  voting. 

Amendment  put. 

For  the  amendment 1 

Against  it,  the  rest. 

The  clause  in  its  original  form  was  then  put  to  the  meeting, 
and  carried,  there  being  only  two  votes  against  it. 

The  Chairman.  Section  seven  must  now  be  read:  *When  a 
ship  shall  have  entered  a  port  of  refuge  under  such  circumstances 
that  the  expenses  of  entering  the  port  are  admissible  as  General 
Average,  and  when  she  shall  have  sailed  thence  with  her  original 
cargo  or  a  substantial  part  of  it,  the  corresponding  expenses  of 
leaving  such  port  shall  likewise  be  so  admitted  as  General  Average, 
and,  whenever  the  cost  of  discharging  cargo  at  such  port  is  admis- 
sible as  General  Average,  the  cost  of  re-loading  and  stowing  such 
cargo  on  board  the  said  ship,  together  with  all  storage  charges  on 
such  cargo,  shall  likewise  be  so  admitted.'  It  would  be  more  con- 
venient to  put  this  in  the  form  of  two  questions. 

Mr.  Baily.  I  have  to  move  some  amendments,  for  one  part 
is  left  rather  vague.  The  cargo  left  behind  at  the  port  of  refuge 
should  not  pay  any  part  of  the  General  Average  provided  for  by 
this  section.     Then  I  object  to  the  word  *  substantial.' 

The  Chairman.  "With  reference  to  the  word  'substantial,'  I 
may  simply  observe  that  that  word  '  substantial '  is  only  calculated 
to  raise  questions  where  no  questions  need  be  raised.  The  '  cargo ' 
means  a  substantial  part.  The  word  '  substantial '  may  raise  many 
legal  questions. 
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Dr.  Eahusen.  I  will  second  the  motion  that  the  word  *  sub- 
stantial '  shall  be  struck  out.     [Agreed  to.] 

The  Chairman.  Will  you  give  me  the  words  in  writing  that 
you  propose  to  h^ve  acjded  ?. 

Mr.  Baily.  '  As  regards  the  ship,  the  cargo  re-shipped,  and  the 
freight  on  it.' 

J  UDGE  Marvin.  I  second  the  adoption  of  the  amendment. 

Dr.  Rahusen.  Jettisoned  goods  must  then  contribute  to  it. 

Mr.  Baily.  Yes,  I  think  so,  but  I  do  not  think  it  is  necessary 
to  say  so.     Jettisoned  goods  are  included  in  every  adjustment. 

The  Chairman.  It  is  very  intelligible. 

Dr.  Rahusen.  I  do  not  see  any  difference  between  the  cargo 
re-shipped  find  that  to.  be  sold  in  the  port  of  refuge ;  the  one  part 
ought  not  to  be  left  out  of  the  General  Average,  but  it  ought  all 
to  be  treated  on  the  same  footing ;  the  one  should  not  come  into  a 
better  position  than  the  other.  Again,  in  exempting  any  part  of 
the  cargo,  you  make  the  other  part  of  the  cargo  the  sufferer,  as  it 
has  to  pay  a  higher  percentage  upon  the  General  Average. 

Mr.  Baily.  The  voyage  is  at  an  end  as  to  that  part. 

Dr.  Rahusen.  Cargo  sold  is,  then,  in  a  better  position  than 
that  which  is  re-shipped. 

The  Chairman.  This  is  a  proper  and  judicious  amendment. 
The  effect  of  it  is  to  limit  the  clause  very  much  more  than  as  it 
stood  before.  Mr.  Baily  proposes  to  limit  the  contributions  towards 
the  reloading  and  outward  expenses,  so  as  to  bring  in  as  contribu- 
tories  only  the  ship,  the  cargo  re-shipped,  and  the  freight  on  it ; 
that  is  to  say,  he  would  exclude,  from  contribution  towards  such 
expenses,  the  cargo  which  may  be  sold  at  the  port  of  refuge.  This 
is  at  present  the  question  for  your  consideration. 

Dr.  Wertheim  considered  that  Mr.  Baily 's  amendment  raised 
a  very  important  question  of  principle.  In  his  opinion,  Mr.  Baily's 
view  was  opposed  to  the  true  principle  of  adjus^uig.  When  cargo 
is  sold  at  a  port  of  refuge,  on  account  of  its  having  been  damaged, 
the  shipowner  is  already  a  loser,  through  no  fault  of  his  ;  because 
he  does  not — oi  any  rate,  does  not  according  to  most  laws — obtain 
his  full  freight.  Mr.  Baily,  acting  on  the  English  law,  would 
make  him  receive  no  freight  at  all ;  very  many  laws  give  him  only 
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a  pro  raid  freight.  As  the  shipowner  is  thus  a  loser,  by  the  sale 
of  the  cargo  for  the  sole  benefit  of  the  owner  of  the  cargo,  it  did 
not  seem  reasonable  to  make  him  also  a  loser  by  excepting  the 
cargo  thus  sold  from  paying  its  share  of  the  outward  expenses. 
The  duty  of  the  captain  was  merely  to  carry  the  goods  from  one 
place  to  another.  He  had  nothing  to  do  with  whether  they  were 
damaged,  or  with  what  might  be  the  best  way  of  disposing  of  it. 
He  ought  not,  then,  to  be  in  this  way  a  loser  by  the  sale  of  it. 

Mr.  Hopkins  thought  all  Dr.  Wertheim's  objections  might  be 
answered,  but  that  the  amendment  was  wrong  in  other  respects. 

Mr.  Baily.  I  brought  this  forward  merely  as  a  verbal  altera- 
tion, believing  that  the  principle  was  admitted.  If  goods  are  left 
at  a  port  of  refuge  the  voyage  is  at  an  end  as  regards  them.  The 
goods  sold  on  the  spot  are  no  further  interested  at  all. 

Dr.  Kahusex.  Mr.  Baily's  amendment,  I  must  say,  is  very 
objectionable  in  principle.  It  leads  directly  to  this  unfairness, 
that  the  remaining  part  of  the  cargo  is  made  to  bear  a  much 
heavier  portion  of  the  outward  charges  from  the  mere  fact  of  the 
sale  of  the  sea-damaged  part.  This  sale  augments  the  General 
Average  very  much  as  to  the  rest,  which  must  lead  to  injustice. 

Dr.  Wertheim.  If  a  part  of  any  cargo  is  sold  at  a  port  of 
refuge,  is  that  cargo  to  be  on  that  account  exempted  from  paying 
its  share  of  the  General  Average  occasioned  by  the  putting  into 
port  ?  If  there  is  any  loss  of  masts,  spars  and  stays,  and  so  on,  is 
the  owner  of  the  cargo  lefb  at  the  port  of  refuge  to  bear  no  part 
of  that  ? 

Mr.  Baily.  Of  losses  sustained  before  arrival  at  the  port  of 
refuge ;  but  not  after. 

Dr.  Wertheim.  You  are  not  consistent  there,  I  think. 

The  Chairman.  The  question  is  whether,  if  the  expenses  of 
entering  a  port  of  refuge  are  already  by  law  the  subject  of  General 
Average,  the  expenses  of  leaving  the  port  shall  be  the  subject  of 
General  Average  also,  and  whether,  after  the  expenses  of  entering 
the  port  have  been  incurred,  where  a  part  of  the  cargo  is  left  behind, 
and  then  there  are  after-expenses  in  leaving  the  port  of  refuge, 
that  cargo  is  subject  to  General  Average  as  to  those  expenses ; 
that  is  very  intelligible ;  but  that  does  not  apply  to  your  case.    If 
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the  masts,  &c.,  are  cut  away  in  leaving  the  port,  Mr.  Baily  says 
that  any  goods  left  behind  at  that  port  ought  not  to  be  subject  to 
General  Average,  because  the  voyage  is  ended  as  to  them. 

Dk.  Kahusen.  In  England  and  on  the  Continent  the  practice 
diflFers. 

Mr.  Baily.  When  a  ship  goes  into  port  a  second  time,  owing 
to  damage  sustained  after  she  left  the  port  of  refuge,  would  you 
say  that  any  part  of  that  second  General  Average  should  be  paid  by 
the  cargo  left  behind  ? 

Dr.  Kahusen.  That  would  not  be  right.  There  is  a  great 
difference  between  a  case  where  the  whole  cargo  is  to  be  sold  and 
a  case  where  only  a  part  is  to  be  sold.  Where  only  part  is  sold 
the  ship  is  bound  to  proceed  to  her  port  of  destination.  It  is  the 
uniform  practice  on  the  Continent  to  deal  with  it  all  under  the 
same  head,  which  is  quite  contrary  to  Mr.  Baily's  proposition :  it 
Ls  a  new  principle,  and  I  should  not  like  others  to  be  taken  by 
surprise. 

The  Chairman.  I  speak  with  submission  to  you.  I  do  not 
understand  that  in  any  country,  in  Europe  or  in  America,  if 
a  ship  puts  into  a  port  of  refuge  and  discharges  and  then  leavea 
the  port  of  refuge,  and  in  so  doing  incurs  certain  expenses,  that 
any  part  of  the  cargo  left  behind  contributes  to  that  part  of  the 
expenses. 

Mr.  Engels.  The  goods  sold  contribute  but  not  those  left 
behind. 

Mr.  Baily.  If  any  part  of  the  cargo  is  so  damaged  that  it  is 
necessarily  sold,  it  does  not  in  this  country  pay  any  subsequent 
General  Average. 

Dr.  Rahusen.  That  seems  to  form  a  very  intricate  question. 

Mr.  Baily.  I  refer  to  goods  left  behind  because  they  cannot 
be  carried  on  owing  to  their  state ;  as,  for  instance,  because  they 
are  heated  owing  to  sea-damage. 

Mr.  Crusemann.  I  would  propose  to  make  some  alteration  to 
that  effect ;  because,  in  some  cases  when  goods  are  sold,  as,  for 
example,  when  they  are  sold  to  raise  funds,  there  is  the  question  of 
the  making  good  its  market  value  at  the  port  of  destination,  and 
other  matters. 
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Mr.  Baily.  I  will  put  it  in  any  more  definite  form  that  will 
meet  the  case. 

Mr.  Lowndes.  There  is  a  very  great  principle  involved  in  this 
discussion.  The  real  question  is  this :  do  you  allow  the  outward 
port  charges  because  they  are  the  consequences  of  going  io,  or  for 
some  other  reason  ?  If  you  allow  them  on  the  former  ground, 
then,  in  whatever  manner  you  charge  the  inward  port  charges,  in 
the  same  manner  you  should  charge  the  outward.  On  this  view 
there  would  be  no  absolute  inconsistency  in  making  the  goods  sold 
at  the  port  of  refuge  contribute  towards  the  outward  port  charges. 
This  is,  in  fact,  the  view  commonly  held  on  the  Continent,  as  appeared 
in  our  discussion  by  pamphlets.  But  others,  who  dissent  from  this 
view,  hold  that  the  outward  charges  should  be  admitted  into  General 
Average  on  a  perfectly  distinct  ground,  viz.  that  they  are  in- 
curred for  the  purpose  of  continuing  the  voyage,  and  are  therefore 
in  themselves — not  looking  back  to  any  previous  act  of  which 
they  may  be  considered  as  the  consequences — incurred  for  the 
common  benefit.  On  this  view,  it  is  clear  that  they  are  only 
incurred  for  the  benefit  of  that  portion  which  leaves  the  port  in 
company  with  the  ship.  The  portion  left  behind  does  not  share 
this  benefit,  and  therefore  should  not  contribute.  The  present  dis- 
cussion will  oblige  us  to  select  between  these  two  views.  My  own 
opinion  is,  for  the  reasons  given  in  the  pamphlets,  that  both  views 
are  erroneous.  The  draft  Bill  was  framed  simply  in  conformity 
with  the  opinion  of  the  majority  of  the  members.  Perhaps  Mr. 
Bradford  will  inform  us  what  is  the  practice  in  America ;  whether 
cargo  sold  on  account  of  sea-damage  contributes  to  outward  port 
charges  or  not. 

The  Chairman.  If  goods  are  sold  merely  because  they  are  of  a 
perishable  nature,  and  it  is  expedient  to  determine  the  voyage,  and 
the  goods  derive  no  subsequent  benefit  from  the  voyage,  it  seems 
clear  that  they  should  not  contribute  towards  the  expenses  out* 
wards. 

Mr.  Baily.  Would  it  meet  Mr.  Crusemann's  objections  to  say, 
*  As  regards  the  ship,  the  property  which  leaves  the  port  of  refuge 
in  her,  and  the  property  which  is  allowed  in  General  Average  sub- 
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ject  to  events  happening  subsequently  to  tKe  vessel's  leaving  the 
port  of  refuge  ? ' 

Dr.  Bahusen.  You  will  agree  that  by  selling  one  part  of  the 
cargo  you  augment  the  expenses  of  the  other  part. 

Mr.  Baily.  The  cargo  that  is  left  at  the  port  of  refuge  has 
nothing  whatever  to  do  with  subsequent  accidenta.  Test  it  by  the 
case  of  a  sale  of  the  whole  of  the  cargo. 

Mr.  Bradford.  T  was  asked  to  speak  with  regard  to  the  prac- 
tice of  America.  Our  law  and  practice  is  to  charge  the  expenses, 
BO  far  as  they  benefit  all  property,  upon  that  property  so  benefited ; 
but  if  it  becomes  necessary  to  sell  a  portion  of  the  cargo,  if  for  any 
justifiable  reason  a  portion  of  the  cargo  is  separated  from  the  rest, 
whenever  that  occurs  that  cargo  is  not  liable  to  the  General  Aver- 
age charge,  but  becomes  liable  to  a  special  charge  for  anything 
'  that  is  done  for  that  special  interest.  I  do  not  think  that  I  can 
state  it  any  more  precisely  than  that,  so  long  as  the  interests  are 
bound  together,  so  long  the  charges  are  General  Average.  When 
for  any  justifiable  reason  one  portion  of  the  cargo  becomes  sepa- 
rated from  the  other,  that  portion  is  freed  from  the  General  Aver- 
age, and  becomes  liable  to  the  special  average  charges.  Therefore, 
if  a  portion  of  the  cargo  is  left  in  port  for  any  reason,  it  is  not 
liable  to  the  expenses  incurred  by  that  vessel  in  going  out  of  port ; 
it  is  simply  liable  for  the  expenses  that  had  occurred  before  it  was 
separated  from  the  rest  of  the  cargo.  No  portion  of  the  outward 
port  charges  can  be  put  upon  that  portion  of  the  cargo  remaining 
in  port. 

Judge  Marvin.  The  whole  expression  of  this  section  in  the 
draft  Bill,  to  my  mind,  is  very  far  from  being  desirable.  If  the 
whole  were  to  be  reconstructed,  reconsidered,  rebuilt,  I  think  the 
time  of  the  meeting  would  be  saved. 

Mr.  Eathbone.  We  cannot  hope  that  any  body  of  men  can 
reconstruct  these  sections  at  once. 

The  Chairman.  I  think  that,  as  we  have  to  deal  with  this  Bill 
in  the  order  in  which  we  find  the  clauses,  it  will  be  better  to  go 
through  them  as  we  find  them  this  afternoon,  and  if  the  gentlemen 
who  have  so  much  assisted  us  by  their  presence  will,  between  thid 
and  the  morning,  draw  up  any  amended  clauses,  and  will  prepare 
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themselves  for  the  purpose,  we  can  have  a  fair  and  ample  discua- 
sion  on  the  subject  to-morrow. 

Postponement  pat  and  lost. 

The  Chairman.  I  will  now  read  Mr.  Baily's  amendment  as 
altered :  *  Except  that  any  portion  of  the  cargo  left  at  such  port 
of  refuge  on  account  of  its  being  unfit  to  be  carried  forward,  shall 
not  be  called  on  to  contribute  to  such  corresponding  expenses.' 
But  we  must  postpone  that  for  the  moment  and  put  the  remainder 
of  the  clause. 

The  remainder  of  the  clause  was  then  carried  unanimously. 

The  Chairman.  I  will  now  put  Mr.  Baily's  amendment. 

Amendment  put. 

For  the  amendment 10 

Against  it 5 

Amendment  carried. 

Mr.  Delehaye.  I  propose  the  following  amendment,  that  the 
words,  '  and  consignees'  commission,'  be  added  after  '  all  storage 
charges  on  such  cargo.' 

Mr.  Baily.  Agents'  commissions  are  allowed  as  General 
Average  in  England,  in  most  cases  ;  but  there  may  be  cases  where 
the  commission  ought  not  to  be  admitted  in  General  Average. 

Dr.  Rahusen.  I  propose  an  amendment  that,  to  the  words  '  on 
board  the  said  ship,'  be  added,  ^  or  on  board  such  ship  as  may 
have  been  chartered  by  the  captain,  for  his  own  account,  in  case 
the  original  ship  shall  have  been  condemned.' 

Judge  Marvin.  I  second  it. 

Mr.  Baily.  If  you  put  this  charge  to  General  Average,  you 
must  put  the  forwarding  freight  to  General  Average  also.  In  some 
countries  they  do  so,  but  is  it  reasonable  ? 

Mr.  Van  Peborgh.  What  is  to  be  done  as  to  fire  insurance  on 
the  cargo  whilst  in  the  warehouse  ? 

The  Chairman.  That  is  a  charge  on  the  cargo. 

Mr.  Van  Peborgh.  It  will  be  just  to  put  it  as  a  General  Average 
charge. 

The  Chairman.  If  it  belong  to  the  cargo  and  ship. 

Mr.  Baily.  Excuse  me ;  it  does  not  follow  that  all  losses  result* 
ing  from  accidents  which  follow  a  General  Average  act  are  to  be 
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allowed.  A  loss  by  fire  in  a  warehouse  is  not  allowable  in  General 
Average,  although  the  goods  may  be  in  warehouse  by  a  General 
Average  act ;  therefore  the  fire  assurance  should  not  be  allowed  in 
General  Average. 

Amendments  withdrawn. 

The  Chairman.  We  now  come  to  the  eighth  section :  '  When  a 
ship  shall  have  entered  a  port  of  refuge  under  the  circumstances 
defined  in  section  seven,  the  wages  and  cost  of  maintenance  of  the 
master  and  mariners,  from  the  time  of  entering  such  port  until  the 
ship  shall  have  been  made  ready  to  proceed  upon  her  voyage,  shall,' 
subject  to  the  provisoes  undernamed,  be  made  good  as  General 
Average.  Provided  that,  if  reasonable  dispatch  be  not  used  in  re- 
pairing or  otherwise  getting,  the  vessel  to  sea,  no  allowance  for 
wages  or  maintenance  ghall  be  made  in  respect  of  the  time  so  im- 
properly expended.  Provided,  also,  that  no  allowance  shall  be 
made  for  wages  or  mainfjenance  as  above,  in  case  the  ship  shall  be 
condemned  at  such  port  as  irreparable  or  not  worth  repairing,  or  in 
case  for  any  other  lawful  cause  the  cargo,  or  a  substantial  part  ot 
it,  shall  not  be  reladen  on  board  such  ship  for  the  purpose  of  further 
transport.' 

Mr.  Rathbone.  I  think  that  wages  should  not  be  allowed. 
I  move  the  insertion  of  the  word  '  not,'  making  it '  shall  not  be 
allowed  as  General  Average.' 

Amendment  not  seconded. 

Amendment  lost. 

The  Chairman.  Is  there  any  objection  that  clause  eight  should 
stand? 

Mr.  Baily.  The  general  feeling  in  this  country  as  to  wages, 
&c.  is  that  they  should  not  be  allowed  at  all  on  any  principle ;  but 
I  shall  vote  for  the  resolution,  because  shipowners  in  this  country 
feel  the  exclusion  of  them  to  be  a  great  grievance,  and  the  exclusion 
of  them  is  contrary  to  most  of  the  continental  codes.  I  think,  there- 
fore, we  ought  to  concede  to  that  extent.  Underwriters  argue 
that,  if  you  allow  the  wages  and  provisions,  you  hold  out  an  induce- 
ment to  the  shipowner  to  remain  in  port  unnecessarily.  But  is  it 
likely  that  any  shipowner  will  allow  his  captain  to  remain  in  port 
merely  for  the  sake  of  getting  back  the  wages  which  he  spends  by 
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remaining  in  port,  when  by  so  doing  he  loses  the  use  of  his  ship 
during  such  unnecessary  delay?  The  principle  which  excludes 
them  is,  I  think,  this.  Everything  allowed  in  General  Average 
should  be  caused  by  a  General  Average  act.  Now,  the  expenditure 
is  not  caused  in  any  way  by  a  General  Average  act,  but  by  the 
contracts  with  the  crew.  It  is  an  expense  incident  to  the  General 
Average  act^  but  not  caused  by  the  General  Average  act,  and  on 
that  ground  I  exclude  them  on  principle ;  but  I  shall  vote  for  the 
proposition  on  the  ground  of  expediency. 

Clause  carried  unanimously. 

The  Chairman.  I  think  there  is  no  substantial  difference  of 
opinion  on  this  clause.  What  Mr.  Baily  has  now  said  suggests  to 
me  this  consideration.  Whenever  this  Bill  shall  come  before  the 
House  of  Commons,  this  clause  will  in  all  probability  be  met  with 
a  very  serious  opposition.  I  would  recommend  to  Mr.  Baily  and 
the  other  gentlemen  that,  when  the  bill  shall  come  before  the 
House  of  CommoDS,  they  should  append  to  it  such  suggestions  to 
the  member  of  that  House  who  brings  in  the  Bill  as  may  be  thought 
necessary.  That  member  could  hardly  be  expected  to  make  him- 
self master  of  all  the  most  important  considerations  of  this  question 
or  to  understand  it  so  well  as  Mr.  Baily  and  others  here  who  have 
dedicated  their  lives  almost  to  the  subject.  You  should,  therefore, 
prepare  what  the  lawyers  call  a  brief,  or  series  of  arguments,  for 
the  member  who  is  to  introduce  the  Bill  to  the  House.  We  now 
come  to  the  provisoes.  The  first  proviso  is  almost  the  common 
law  at  present ;  therefore  we  may  let  this  proviso  stand. 

The  first  proviso  was  carried  unanimously. 

On  the  second  proviso  being  brought  forward, 

Mr.  Crusemann  proposed,  as  an  amendment,  that  in  place  of 
the  second  proviso  in  the  draft  Bill,  the  following  proviso  should  be 
substituted :  '  Provided  also  that  in  case  the  ship  shall  be  con- 
demned at  such  port  as  irreparable,  or  not  worth  repairing,  no 
allowance  shall  be  made  for  wages  and  maintenance  beyond  the 
date  of  condemnation  ;  and  no  allowance  shall  be  made  in  case,  for 
any  lawful  cause,  the  cargo,  or  a  substantial  part  of  it,  shall  not  be 
reladen  on  board  such  ship  for  the  purpose  of  further  transport.' 

Dr.  Franck  seconded  that  amendment. 
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Mr.  Lowndes  was  opposed  to  the  amendment.  It  appeared  to 
him  that,  whatever  might  be  the  case  when  a  ship  went  into  port 
to  repair  damage  and  then  resume  her  voyage,  it  hardly  admitted 
of  doubt  that,  when  she  went  into  port  and  was  there  condemned, 
her  only  object  for  going  in  must  have  been  to  obtain  physical 
safety,  and  that  the  General  Average,  and  consequently  the 
allowance  for  wages  and  provisions,  ought  not  to  extend  beyond 
the  attainment  of  safety.  The  clause  as  it  stood  was  framed  as  a 
species  of  compromise,  and  he  thought  a  stand  should  be  made  on 
that  point. 

Mr.  Bradford.  On  the  subject  of  the  provisoes,  I  agree  with 
Mr.  Crusemann.  I  think  that  wages  and  provisions  sLould  be 
allowed  until  there  is  a  separation  of  the  interest  in  the  voyage. 
I  do  not  think  it  will  be  right  to  say,  when  yon  go  into  port  and 
discharge  cargo,  that  because  you  find  the  ship  damaged  so  much 
that  she  cannot  be  repaired,  therefore  no  wages  or  provisions  shall 
be  allowed.  I  suppose  gentlemen  all  agree  that  if  a  vessel  goes 
into  port  and  the  cargo  is  discharged,  the  discharge  of  that  car^o  is 
a  General  Average  charge  ? 

Mr.  Baily.  No. 

The  Chairman.  It  has  not  been  so  considered  in  England ;  it 
might  have  been  elsewhere. 

Mr.  Bradford.  The  master  has  no  reason  to  suppose  that  the 
voyage  is  to  be  ended.  The  cargo  is  discharged,  and  when  it  is 
taken  out,  it  is  found  that  the  vessel  is  so  much  injured  that  she 
cannot  be  repaired,  except  at  a  cost  that  is  unreasonable.  As  to 
the  English  law  that  the  expense  of  going  into  port  is  not  General 
Average,  there  is  the  expense  of  pilotage  and  tonnage ;  upon  whom 
does  the  expense  fall  ? 

Mr.  Baily.  In  practice  all  the  expenses  of  discharging  the 
cargo  are  put  to  General  Average ;  and  if  I  am  asked,  Is  that 
right?  I  say.  Certainly  not.  When  I  became  an  adjuster,  I  found 
the  custom  was  to  put  the  expense  of  discharging  in  such  a  case  to 
General  Average  ;  and  I  follow  the  custom,  but  I  do  not  therefore 
think  it  right.  It  is  a  charge  which  should  fall  either  on  the 
owners  of  the  cargo  or  on  the  shipowner. 

Mr.  Bradford.  I  think  it  ought  to  be  GeneraJ  Average  on 
principle.     I  say  that,  so  long  as  the  community  of  interests  exists, 
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80  long  are  the  ship,  freight,  and  cargo  bound  together  by  the  con- 
tract, and  just  so  long  any  loss  or  any  expense  should  be  General 
Average.  When  it  is  decided  that  the  voyage  cannot  be  completed, 
then  the  General  Average  ceases — so  the  wages  and  provisions 
ought  to  be  considered  in  General  Average. 

Mr.  Crusemann's  amendment  was  then  put : — 

For  the  amendment 10 

Against  it      .......       8 

The  amendment  was  therefore  carried. 

The  Chairman.  AJthough  very  much  called  for  in  other  de- 
partments, I  will  again  to-morrow  take  the  chair  if  you  desire  it. 
Although  the  motion  of  the  learned  judge  Mr.  Marvin  has  been 
rejected,  it  will  not  prevent  him  from  proposing  any  amendments 
that  he  and  his  friends  may  wish.  Considering  that  this  Bill,  when 
put  into  a  more  technical  and  legal  form,  with  reference  to  our 
statutes,  will  probably  be  submitted  next  session  to  the  Houses  of 
Parliament,  we  ought  to  be  ready  to  give  the  fiiUest  consideration 
to  any  amendments  any  gentleman  may  be  disposed  to  make. 

Adjourned  till  to-morrow  at  half-past  ten. 


September  28,  1864. — Mr.  Wendt  was  called  to  the  chair. 

The  minutes  of  the  last  day's  proceedings  were  read  and  settled. 

Mr.  Lowndes.  This  is  the  proper  time  to  move  any  amend- 
ment to  clause  eight  as  it  now  stands,  modified  by  the  amendment 
which  was  carried  yesterday. 

Mr.  Baily.  The  clause  as  amended  is,  to  allow  wages  up  to 
the  date  of  condemnation.  The  objection  to  this  amendment  is 
as  follows:  In  the  case  of  ships  condemned  at  distant  ports, 
captains  are  afraid  to  act;  they  hand  the  matter  over  to  their 
owners,  and  often  there  ensues  a  long  discussion  between  the 
owners  and  the  underwriters,  which  involves  great  delay.  Mr. 
Crusemann's  resolution  makes  the  cargo  contribute  to  the  wages 
and  provisions  of  the  crew  during  this  delay — that  is,  during  a 
delay  occasioned  by  a  dispute  between  the  owner  of  the  ship  and 
his  underwriters.  Is  this  Mr.  Crusemann's  intention  ? 
Mr.  Crusemann.   Yes. 
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Mr.  Baily.  I  think  the  allowance  of  wages  should  stop  as 
soon  as  any  dispute  arises,  otherwise  it  may  lead  to  great  abuses. 
The  owner  of  the  cargo  has  a  right  to  say  to  the  captain,  '  Yoii  are 
the  man  dealing  with  me,  I  have  nothing  to  do  with  the  people  in 
a  distant  country.  You  have  the  estimates  before  you,  showing 
what  it  will  cost  to  repair  the  ship,  and  you  ought  to  be  able  to, 
and  must,  tell  me  at  once  whether  you  are  going  to  carry  on  my 
cargo  or  not.  You  are  not  only  going  to  put  me  to  all  the  incon- 
venience and  loss  of  my  cargo,  but  also  to  make  me  pay  the 
expenses  of  your  crew  during  that  delay.'  This  resolution  not 
only  entails  on  the  owners  of  cargo  the  annoyance  and  loss  of 
having  their  goods  kept  at  a  port  of  refuge,  but  also  calls  upon 
them  to  pay  the  shipowner's  expenses  during  the  delay. 

Judge  Marvin.  This  may  be  carried  out  by  a  little  change  in 
the  phraseology.  Let  it  be  provided  that  the  wages  and  provisions 
of  the  crew  shall  not  be  allowed  in  General  Average  beyond  the 
time  when  the  ship  is  condemned  or  ought  to  be  condemned  upon 
the  existing  practice.     That,  I  think,  takes  in  both  ideas. 

Captain  Gourley.  I  think  Mr.  Crusemann's  clause  had  better 
remain  as  it  is. 

Mr.  Lowndes.  Suppose  the  ship  is  condemned  and  the  cargo 
not  reladen,  if  we  apply  the  first  half  of  Mr.  Crusemann's  clause 
we  should  allow  wages  and  provisions  down  to  the  time  of  con- 
demnation ;  if  we  apply  the  last  half  we  shall  not  do  so. 

Mr.  Wendt  vacated  the  chair,  which  was  taken  by  Sir  Fitzroy 
Kelly. 

Mr.  Lowndes  read  the  amendment  which  had  been  put  by 
Mr.  Crusenaann  and  carried. 

The  Chairman.  The  object  is  to  bring  the  Average  down  to 
the  time  the  ship  is  condemned.  May  we  now  consider  the  eighth 
section  with  all  its  amendments  as  complete  ? 

Mr.  Baily.  I  have  to  move  the  omission  of  the  words,  '  and 
no  allowance  shall  be  made  in  case,'  to  the  end  of  the  paragraph, 
because  Mr.  Crusemann's  clause  is  inconsistent.  If  you  take  the 
first  part  of  the  clause  you  give  the  compensation  up  to  the  time  of 
condemnation ;  if  you  take  the  last  part  you  do  not  give  any. 

The  Chairman.   The  clause  has  been  adopted  with  a  qualifica- 
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tion  which  it  is  now  proposed  to  omit.  Mr.  Baily  proposes  to 
omit  from  *  and  no  allowance,'  &c.  to  the  word  '  transport.' 

Mr.  Baily.  I  also  propose  to  add  to  the  middle  of  the  clause, 
after  the  words  *  date  of  condemnation,'  '  or  the  time  when  the 
ship  ought  to  have  been  condemned  on  the  facts  of  the  case.' 

Mr.  Lowndes  seconded  the  amendment. 

Mr.  Gourley.  That  nullifies  Mr.  Crusemann's  proposition 
altogether,  and  I  hope  he  will  not  consent  to  it. 

Mr.  Rathbone.  I  trust  that  that  amendment  may  be  carried. 
The  wages  and  provisions  of  the  crew  might  be  going  on  for  a 
whole  year  perhaps,  during  the  dependence  of  a  question  arising 
with  which  the  owners  of  the  cargo  would  have  nothing  whatever 
to  do.  It  cannot  be  right  to  charge  the  cargo  therewith  in  General 
Average. 

The  amendment  was  put  and  carried. 

Mr.  Lowndes.  I  have  now  to  move  that  after  the  words  '  beyond 
the  date  of,'  be  inserted  *  discharge  of  the  cargo,'  in  place  of  the 
words  '  condemnation  of  the  ship  or  the  time  when  the  ship  ought 
to  have  been  condemned  on  the  facts  of  the  case.'  I  believe  that 
this  would  be  a  more  thorough  way  of  obtaining  that  which  by  the 
votes,  as  given,  it  appears  that  we  all  have  in  view.  I  cannot  see 
any  ground  for  making  the  cargo  contribute  to  General  Average 
for  the  wages  and  provisions  of  the  crew  after  the  time  when  the 
cargo  has  been  discharged :  from  that  point  the  cargo  ceases  to  be 
interested  in  any  way  in  the  detention,  or  in  what  may  take  place 
as  to  the  disposal,  or  in  the  proceeds,  of  the  ship :  the  connection 
between  the  ship  and  cargo  is  at  that  point  terminated.  What  I 
fear  is  that,  if  we  should  frame  a  Bill  which  can  be  attacked  on 
general  principles  on  one  important  point,  we  may  run  the  risk  of 
losing  the  whole  measure.  It  is  easy  to  frame  a  Bill,  but  we  must 
have  one  which  will  command  the  approval  of  jurists  and  persons 
acquainted  with  the  subject  in  different  countries. 

Mr.  Rathbone.  I  beg  to  second  that  amendment. 

Mr.  Wendt.  Is  the  whole  or  any  part  of  the  principle  of  the 
clause  involved  in  this  ? 

Mr.  Rathbone.  It  is  a  mere  detail. 

The  Chairman.  It  relates  only  to  the  maintenance  of  the  crew 
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in  the  port  of  refnge.  The  question  is  whether  that  is  or  is  not  to 
be  allowed  beyond  the  time  of  the  discharge  of  the  cargo ;  that  is 
to  say,  if  it  is  to  be  made  the  subject  of  General  Average,  whether 
it  shall  cease  from  the  time  of  the  discharge  of  the  cargo. 

Mr.  Crusemann.  I  think  that  the  wages  and  maintenance 
ought  to  be  paid  up  to  the  same  time  as  the  storage  and  other  ex- 
penses of  the  cargo ;  the  storage  and  other  expenses  of  the  cargo 
will  be  charged  in  General  Average  up  to  the  time  of  the  condemna- 
tion' of  the  ship,  and  it  is  therefore  proper  that  the  shipowner 
should  be  placed  in  as  good  a  position  as  the  owner  of  the  cargo. 

The  Chairman.  The  whole  question  is  between  the  dischaige  of 
the  cargo  on  the  one  hand,  and  the  condemnation  of  the  ship  on  the 
other. 

Dr.  Rahusen.  The  proposal  of  Mr.  Lowndes  is  very  objection- 
able. By  that  amendment,  from  the  moment  the  cargo  was 
discharged,  until  the  day  of  condemnation,  the  wages  and  main- 
tenance of  the  crew  would  not  fall  upon  General  Average,  but 
upon  the  shipowner,  for  he  could  not  recover  them  from  his 
underwriters  as  Particular  Average.  That  would  be  contrary  to 
all  the  principles  of  law  that  I  ever  heard  of,  and  will  be  thought 
very  unjust.  After  the  date  of  the  condemnation  of  the  ship  you 
may  leave  it  for  the  shipowner  alone  to  pay  all  expenses,  because 
he  then  may  pay  oflF  the  crew,  but  not  till  then. 

Mr.  Baily.  If  a  vessel  is  condemned  at  a  port  of  refuge,  I  hold 
that  the  cargo  is  not  liable  for  any  of  this  General  Average. 

The  Chairman.  Will  any  gentleman  point  out  the  difference 
between  the  period  of  condemnation  of  a  ship  and  the  period  of 
the  discharge  of  the  cargo :  that  really  is  the  point,  it  is  a  point 
of  time  only  :  whether  these  wages,  &c.  are  to  be  allowed  down  to 
the  time  of  condemnation  or  to  the  time  of  discharge  of  the  cargo. 
Let  us  then  consider  what  that  time  is,  and  why  the  rule  should 
be  applied  to  the  one  time  rather  than  to  the  other. 

Mr.  Baily.  We  are  so  thoroughly  acquainted  with  the  dis- 
tinction that  I  will  only  say  a  few  words  upon  it.  One  of  the  first 
steps  is  to  discharge  the  cargo ;  after  that,  the  ship  *s  examined 
and  sometimes  is  found  to  be  in  such  a  defective  condition,  that 
the  captain,  if  he  were  the  owner,  would  say, '  I  will  not  repair  the 
ship.'     Not  being  the  o>^Tier,  he  writes  to  the  owner  and  asks  him 
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what  he  is  to  do ;  the  owner  goes  to  the  underwriters,  and  discus- 
sions ensue  that  sometimes  occupy  months.  A  considerable  time 
in  consequence  elapses  before  the  captain  receives  his  instructions, 
and  during  the  whole  of  this  time  the  cargo  is  kept  at  the  port 
of  refuge.  Mr.  Crusemann  says  the  General  Average  should  not 
cease  until  the  ship  is  condemned,  but  I  prefer  Mr.  Lowndes's 
amendment. 

Dr.  Wertheim.  Mr.  Lowndes's  amendment  is  quite  contrary 
to  the  principle  of  law  as  to  General  Average,  which  is  that,  be- 
tween the  ship,  the  cargo,  and  the  freight,  the  confraternity  of 
interest  ceases  when  the  ship  is  condemned:  up  to  that  time 
General  Average  ought  to  rule ;  after  that  time  nothing  ought  to 
bo  allowed.  When  a  ship  is  condemned,  all  the  expenses  made  by 
and  on  behalf  of  the  common  benefit  and  interest  ought  to  be 
paid  for  in  General  Average  by  all  the  parties  interested  in  them. 
Mr.  Baily  and  Mr.  Lowndes  are  of  opinion,  one  one  way  and  one 
another.  The  only  principle  upon  which  to  act  I  say  is  this :  so 
long  as  the  confraternity  exists,  and  no  longer,  all  disbursements 
made  on  behalf  of  the  parties  should  be  allowed.  How  otherwise 
can  we  say  when  it  shall  cease  so  as  to  render  justice  to  both,  and 
who  shall  tell  the  moment  of  the  ceasing  of  the  confraternity  ? 
The  only  definite  point  of  separation  is  the  date  of  condemnation. 
Then  there  is  the  warehouse  rent,  &c.  to  be  considered. 

Mr.  Baily.  I  should  not  put  the  rent  to  General  Average.  I 
repudiate  that  principle  altogether. 

Dr.  Wertheim.  It  is  said  in  the  seventh  section  that  when,  in 
order  to  repair  the  damage  done  to  the  vessel,  the  cargo  is  dis- 
charged, the  warehouse  rent  should  be  admitted  into  General 
Average;  yet  now  we  are  told  by  Mr.  Baily  that,  if  the  ship 
happens  to  be  not  worth  repairing,  the  cargo,  and  not  the  General 
Average,  ought  to  bear  this  charge.  This  distinction  cannot  be 
founded  on  any  principle ;  the  question  is  treated  as  a  mere  matter 
of  expediency  on  the  part  of  the  underwriters.  This  should  not 
be.  I  am,  in  this  as  in  all  other  cases,  strongly  opposed  to  the 
replacing  of  principle  by  expediency,  and  as  a  lawyer  especially  so. 
This  expediency  can  be  twisted  any  way. 

Mr.  Engels.  I  quite  agree  with  Mr.  Baily.  When  does  this 
confraternity  between  ship  and  cargo  cease  ?     That  is  the  whole 
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question.  I  agree  with  Mr.  Baily  that,  from  the  moment  that  the 
cargo  is  discharged,  the  allowance  in  General  Average  ought  to 
cease^  You  cannot  certainly  make  the  cargo  pay  the  expenses  of 
the  wages  and  maintenance  of  the  crew  until  a  reply  can  be  got 
from  the  OMmers,  a  proceeding  which  might  extend  over  four  or 
five  months  ;   the  captain  ought  to  know  what  he  is  to  do. 

Mr.  Crusemann.  That  the  confraternity  ceases  at  the  very 
moment  the  cargo  is  discharged  is  not  the  right  view  of  the  case. 
I  think  it  is  not  so ;  it  may  cease  for  a  time,  but  it  does  not  cease 
ultimately  and  positively  until  the  ship  is  condemned  ;  and  so  long 
as  it  has  not  definitely  ceased  I  should  say  all  expenses  must  be 
borne  by  all  interested.  The  date  of  condemnation  can  be  the 
only  time  when  the  interests  are  separated. 

Dr.  Franck.  I  should  wish  to  move  as  follows:  That  from 
the  words  *  or  in  case '  the  clause  be  altered  thus :  *  but  in  case 
for  any  other  lawful  cause  the  cargo,  or  a  substantial  part  of  it, 
shall  not  be  reladen  on  board  such  ship  for  purpose  of  further 
transport,  no  allowance  shall  be  made  for  wages  or  maintenance  of 
the  crew.'  I  beg  only  to  observe  that,  as  soon  as  the  cargo  is  left 
behind  in  the  port  of  refuge,  from  any  reason,  the  port  of  refuge 
becomes  the  port  of  destination  of  the  difierent  interests,  i.e.  the 
ship,  the  freight  and  the  cargo,  and  as  in  the  port  of  destination 
the  charges  in  question  are  not  General  Average,  so  they  are  not  in 
the  port  of  refuge  which  has  become  the  port  of  destination.  It 
is  impossible  not  to  see  at  once  that  the  port  of  refuge  does  in  such 
a  case  become  the  port  of  destination. 

Mr.  Crusemann.  Up  to  the  time  of  the  condemnation  nobody 
has  a  right  to  dispose  of  the  cargo.  The  shipper  cannot  take  it 
away,  the  captain  is  not  excused  from  keeping  charge  of  it  for  the 
purpose  of  transit.  The  confraternity  of  interests  therefore  does 
not  cease  till  after  the  condemnation. 

Mr.  Lowndes.  With  regard  to  the  argument  of  Mr.  Crusemann 
there  is  a  case  that  constantly  happens,  to  which  it  would  not 
apply  at  all.  As  soon  as  the  cargo  has  been  discharged,  it  is  at 
once  seen  that  the  ship  is  so  damaged  that  she  cannot  be  repaired 
on  the  spot,  or  at  any  place  in  the  neighbourhood,  so  as  to  convey 
the  cargo  forward  ;  the  cargo  is  then  at  once  sent  forward  in  other 
vessels ;  then  comes  the  question  whether  or  not  it  will  be  possible 
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by  temporary  repair  to  bring  the  ship  to  some  place  where  she  can 
be  repaired  more  cheaply — ^to  this  country  or  some  other  port.  I 
assume  that  any  port  at  which  the  ship  could  be  repaired  would  be 
so  distant  that  the  voyage  would  be  completely  at  an  end,  and 
there  would  be  no  obligation  to  go  back  to  fetch  the  cargo.  In 
the  case  which  I  have  supposed — a  case  which  has  more  than  once 
actually  occurred  within  my  knowledge — the  question,  whether  the 
cargo  should  ever  be  carried  on  in  the  ship,  or  not,  was  determined 
at  the  very  moment  when  the  cargo  was  discharged.  The  subse- 
quent fate  of  that  ship  was  a  matter  of  the  most  absolute  indiffer- 
ence to  the  cargo.  Surely  in  such  a  case  as  that  it  would  seem 
unreasonable  to  make  the  cargo  contribute  to  the  expenses  during 
the  time  that  it  had  nothing  to  do  with  the  ship.  It  is  no  doubt 
a  theory  which  can  be  defended,  that  there  is  a  community  of 
interests  continuing  so  long  as  there  is  a  reasonable  prospect  of 
carrying  the  ship  and  cargo  on  together ;  but  no  one  can  say  that 
the  community  should  continue  beyond  that  time.  It  is  simply 
when  they  are  engaged  in  one  common  enterprise  that  the  commu- 
nity exists,  and  when  that  enterprise  ceases  the  community  ceases 
with  it.  Then  comes  the  question,  how  are  we  to  determine  when 
that  moment  has  arrived  ?  In  the  case  which  I  just  put,  there 
was  no  diflSculty;  the  moment  was  determined  as  soon  as  the 
cargo  was  landed.  In  other  cases,  the  state  of  the  ship  and  the 
consequent  impossibility  of  repairing  may  not  be  known  until 
a  later  period.  Still  this  impossibility  existed  from  the  first ; 
and,  when  once  it  is  ascertained,  we  should  treat  the  matter  as 
if  it  had  been  known  from  the  first.  All  these  matters  are  treated 
upon  the  basis  of  the  ultimate  result.  Whenever  it  was  known 
it  was  a  fact  that  the  ship  was  a  total  loss,  or  was  unfit  to  complete 
the  voyage,  from  the  moment  when  she  received  the  damage.  This 
is  the  way  in  which  we  deal  with  all  questions  of  insurance.  Sup- 
pose the  ship  were  insured  by  a  time  policy  which  terminated  on 
January  l,and  the  ship  received  her  damage  in  December,  but  was 
not  surveyed  and  found  irreparable  until  February,  would  you  say 
that  the  underwriters  were  not  liable  for  the  total  loss  ?  To  apply 
that  to  the  present  question,  the  community  of  interest  between 
ship  and  cargo,  which  results  from  their  being  liable  to  a  common 
risk,  exists  no  longer  than  until  both  are  in  safety.     That  com- 
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munity  of  interests  which  resalts  from  the  contract  to  carry  the 
cargo  to  its  destination,  exists  no  longer  than  until  it  has  become 
impossible  to  carry  the  cargo  on ;  and  this  impossibility  depends, 
not  on  the  time  when  the  extent  of  damage  is  known,  but  on 
the  time  when  such  damage  takes  place.  I  confess  that  I  do  re- 
gard with  very  great  regret,  and  very  great  fears  for  the  success 
of  our  undertaking,  any  alteration  of  this  section,  even  in  tho 
provisoes.  I  feel  that  the  prospect  of  carrying  the  Bill  in  this 
country  is  sensibly  diminished.  The  section,  with  the  provisoes, 
was,  by  those  who  framed  it,  intended  as  a  species  of  compromise. 
By  far  the  largest  concessions  have  been  made  to  the  views  of 
foreign  countries ;  for,  every  English  member  believes  the  allowance 
of  wages  to  be  an  erroneous  course ;  and  I  regret  to  see  the  majority 
here  moving  step  by  step  further  in  this  direction.  If  gentlemen 
will  press  their  objections  to  the  full  extent,  the  result  will  be,  that 
the  diflSculties  we  shall  have  in  this  country  will,  I  fear,  be  very 
much  augmented.  I  regret  what  has  already  been  done  by  carry- 
ing it  on  to  this  extent,  and  I  shall  indeed  regret  if  we  are  induced 
to  go  still  further. 

Mr.  Grusemann.  We  cannot  vote  against  our  convictions. 

Mr.  Engels.  We  think  we  have  made  concessions  in  every 
possible  way. 

Dr.  Wertheim.  Mr.  Lowndes  advocates  the  matter  on  the  part 
of  the  underwriters ;  the  concessions  are  to  them.  If  the  principle 
of  allowing  wages  and  provisions  is  correct,  it  should  be  carried 
out  consistently.  You  should  go  all  the  way,  not  go  half  a  mile, 
and  then  stop  and  hesitate.  We  must  have  a  rule  that  we  can 
act  on.  When  are  the  wages,  &c.  to  be  paid,  and  when  are  they 
to  cease  ?  We  must  know  as  if  we  were  consulting  our" watch,  or 
else  we  shall  not  know  how  we  stand. 

Mr.  Lo^'NDES.  I  have  said  that  I  dissented  entirely  from  the 
principle.  The  pamphlets  and  correspondence  which  show  what 
our  views  are,  the  meeting  are  in  possession  of. 

Dr.  Eahusen.  Every  nation  has  its  own  way  of  considering 
these  questions.  I  would  suggest  that  the  first  clause  of  this  section 
remain,  and  then  we  should  leave  out  altogether  the  provisoes  and 
amendments  which  have  sprung  out  of  them ;  that  we  should  pass 
the  first  part  of  the  section  only. 
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The  Chairman.  This  may  be  put  as  a  separate  motion  after- 
wards. I  must  first  take  the  votes  on  Mr.  Lowndes's  amend- 
ment. 

Question  put. 

For 5 

Against 8 

Rejected, 

The  Chairman.  Dr.  Bahusen  may  now  make  any  remarks  he 
thinks  proper. 

Dr.  Rahusen  withdrew  the  motion  to  withdraw  the  provisoes. 

Mr.  Baily.  I  am  sorry  to  hear  that,  for  I  must,  in  that  case, 
move  it  myself. 

The  Chairman.  It  will  then  stand  thus :  *  It  is  now  moved  by 
Mr.  Baily  that  the  provisoes  be  withdrawn,  and  that  the  clause 
shall  remain.' 

Mr.  Engels.  I  second  it,  because  I  think  we  ought  to  make 
concessions  to  English  usages. 

Mr.  Wendt.  I  am  only  afraid,  if  we  pursue  this  course,  we 
shall  not  be  doing  our  work  properly,  or  as  we  were  sent  to  do  it. 
We  shall  only  have  half-dealt  with  the  question,  for  we  shall  leave 
it  undetermined  what  is  to  be  done  in  cases  where  the  ship  is  not 
repaired. 

Mr.  Lowndes.  In  answer  to  Mr.  Wendt,  the  real  question  is 
this :  Will  you  have  uniformity  in  all  respects  ?  or  will  you,  by 
endangering  the  measure,  run  the  risk  of  not  obtaining  uniformity 
at  all?  Let  us  not  deefpise  the  work  because  it  may  be  in  some 
respects  imperfect.  If  we  can  carry  a  measure  which  will  produce 
uniformity  on  the  leading  points,  the  very  fact  of  our  doing  so  will 
tend  indirectly  to  promote  uniformity  in  the  details  which  we  are 
now  compelled  to  leave  open. 

Mr.  Crusemann.  I  only  wish  to  say  that  those  two  provisoes 
made  by  the  committee  who  drew  up  the  Bill  were  certainly  thought 
important  enough  to  be  brought  into  the  Bill.  I  am  sorry  now  to 
hear  the  contrary. 

Mr.  Lowndes.  They   were  thought  desirable   as  they  stoo 
originally,  but  not  as  they  stand  now,  when  they  require  us  to  do 
the  direct  contrary. 

Mr.  Baily.  I  would  point  out  to  the  gentlemen  present  that 
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the  essential  part,  namely,  that  affecting  putting  into  yort,  whicli 
is  an  everyday  occurrence,  has  been  carried  in  favour  of  foreign 
views,  and  what  we  are  considering  now  affects  cases  of  condemna- 
tion only,  cases  which  are  of  comparatively  rare  occurrence.  We 
propose  to  leave  it  an  ^peri  question,  as  yon  will  damage  the  Bill  by 
passing  these  provisoes. 

Mr.  Wendt.  It  is  a  rare  case,  and  yet  Mr.  Baily  lays  great 
stress  upon  it. 

Mr.  Bah^y.  It  is  the  last  straw  that  breaks  the  camel's  back. 

Mr.  Bradford.  After  the  remarks  of  Mr.  Baily  I  think  we  had 
better  concede  the  point.  I  think  the  principle  of  allowing  wages 
and  provisions  is  very  clear.  The  expenses  of  wages  and  provisions, 
like  all  other  expenses,  should  continue  just  so  long  as  the  contract 
continues,  or  rather  until  it  is  broken  up.  It  is  not  broken  up, 
in  my  judgment,  until  the  facts  are  ascertained.  When  the  facts 
are  ascertained,  and  the  interests  are  not  again  to  be  united,  then 
there  is  a  cessation  of  the  General  Average  charges.  At  the  same 
time,  if  our  English  friends  think  that  the  success  of  this  measure 
is  in  a  great  degree  dependent  on  this  article,  I  would  concede  it, 
as  we  have  already  settled  the  question  of  going  into  port.  I  would 
let  the  other  go,  because  the  object  is  to  come  to  something 
universal ;  although  it  is  contrary  to  every  decision  of  which  I  am 
aware  in  the  Courts  of  America. 

Mr.  Crusemann.  After  the  remarks  I  have  heard  I  concede  it 
also. 

Motion  put  and  carried  without  a  division. 

Judge  Marvin  proposed  the  following  amendment :  '  To  strike 
out  the  whole  of  the  seventh  and  eighth  sections,*  and  substitute 
the  following :  '  If,  on  account  of  the  damage  suffered  by  the  ship 
in  the  course  of  the  voyage,  whether  of  a  Particular  or  General 
Average  nature,  the  sickness  or  mortality  of  the  crew,  the  derange- 
ment of  the  stowage  of  the  cargo,  or  other  the  like  accidents  of  the 
sea,  it  becomes  prudent  and  judicious  in  the  master  to  deviate  from 
the  course  of  the  voyage  and  go  into  a  port  of  refuge,  the  expenses 
of  entering  such  port,  the  port  charges,  the  unloading  of  the  cargo, 
the  warehouse  rent  or  storage  thereon,  the  expenees  of  reloading 
the  cargo  on  board,  the  wharfage  or  dockage  of  the  ship  while  un- 


INTERNATIONAL  LAW  OF  GENERAL  AVERAGR.        180 

lading  and  reloading,  the  wages  and  provisions  of  the  crew,  from 
the  time  that  the  ship  shall  bear  up  to  enter  such  port  of  refuge 
until  the  time  when  the  ship  can  again  be  got  ready  to  resume  her 
voyage,  the  expenses  of  leaving  the  port,  and  other  incidental  ex- 
penses necessarily  incurred  by  the  master  for  the  common  benefit, 
shall  all  be  made  good  in  General  Average,  in  all  cases  in  which 
the  master  shall  resume  and  prosecute  the  voyage  with  the  cargo 
on  board.     In  case  the  voyage  shall  be  abandoned  in  such  port  of 
refuge,  the  interests  shall  be  deemed  to  be  dissociated  by  such 
abandonment,   and    the   General   Average   expenses    shall   cease 
thereon,  and  each  interest  shall  thereafter  bear  its  own  expenses.' 
He  objected  against  the  seventh  section  as  it  stood,  that  it  did  not, 
in  its  first  clause,  at  all  specify  what  were  the  circumstances  under 
which  the  expenses  of  entering  a  port  of  refuge  should  be  admitted 
in  General  Average,  and  yet  made  all  the  subsequent  clauses  de- 
pendent for  their  operation  upon  this  first  clause;  so  that  the 
section  started  with  uncertainty  and  reasoned  all  through  with 
uncertainty.     He  wished  to  do  that  which  the  clause  as  it  stood 
had  not  done,  viz. :  to  define  the  leading  principle  from  which  all 
was  to  follow.     There  were  on  this  subject  two  principles  between 
which  they  had  to  choose.     By  the  law  of  Spain,  and  perhaps  of 
some  other  countries,  the  mode  of  treating  these  expenses  was 
dependent  on  whether  the  original  cause  which  lead  to  the  bearing 
up  for  a  port  was  itself  an  accident  or  a  sacrifice  made  for  the 
common  good,     if  the  ship  bore  up  because  the  masts  had  been 
cut  away  for  the  common  safety,  then  all  the  expenses  of  going 
into  and  coming  out  of  the  port,  and  the  crew's  wages  during  her 
stay  there,  were  treated  as  General  Average.     If,  on  the  other 
hand,  the  master  bore  up  for  a  port  because  the  masts  had  been 
carried  away  by  accident,  that  is,  by  Particular  Average  damage, 
then  all  these  expenses  incidental  to  the  bearing  up  were  treated 
as  Particular  Average.     This  was  one  intelligible  principle ;  but  it 
was  not  the  principle  adopted  in  England,  France,  Holland,  the 
United  States,  and  the  great  majority  of  maritime  communities  of 
the  world.     The  principle  most  generally  held  was,  that,  whether 
the  original  cause  of  the  damage  were  sacrifice  or  accident,  so  long 
as  the  putting  into  port  was  properly  resorted  to  for  the  common 
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good,  under  a  necessity  arising  during  the  voyage,  the  consequent 
expenses  were  to  be  treated  as  General  Average.  That  was  evi- 
dently the  principle  intended  to  be  embodied  in  the  Bill,  and  he 
regretted  that  this  intention  had  not  been  expressed  more  clearly. 
Brevity  had  been  aimed  at  in  the  draft,  at  the  expense  of  per- 
spicuity. He  had  provided  for  all  that  in  his  amendment.  It 
might  be  difficult  to  define  all  the  possible  cases ;  questions  might 
be  raised,  for  example,  if  the  putting  in  were  unnecessary,  or  if 
the  ship  were  not  seaworthy  at  starting;  but  so  far  as  the  thing 
could  safely  be  defined,  he  thought  he  had  done  so.  With  regard 
to  the  latter  portions  of  his  amendment,  it  would  be  readily  un- 
derstood. He  thought  that  the  interests  of  ships,  freight,  and 
cargo  might  upon  principle  be  considered  as  associated  together — 
as  being  in  a  condition  of  *  confraternity '  (which  was  a  good 
phrase,  though  not  often  used  in  that  sense  by  lawyers)  up  to  the 
time  when  the  master  abandoned  the  voyage.  The  learned  Judge 
then  entered  upon  a  comprehensive  view  of  the  principles  of 
General  Average,  with  especial  reference  to  the  question  which 
had  been  much  discussed  in  the  pamphlets — whether  the  '  common 
safety '  or  the  *  common  benefit '  were  the  true  test  of  General 
Average.  He  held  that  both  these  conflicting  theories  might  be 
reconciled  by  one  more  comprehensive.  The  '  common  safety ' 
theory  seemed  to  be  the  better  adapted  to  the  case  of  sacrifices, 
such  as  jettisons  or  the  cutting  away  of  masts ;  but  when  it  was 
a  question  of  expenditures,  as  in  the  present  caee,  it  was 
necessary  to  resort  to  the  more  extensive  theory  of  *  common 
benefit.' 

The  amendment  was  seconded  by  Dr.  Wertheim,  and  put  to 
the  meeting. 

For  the  amendment 5 

Against  it 10 

The  amendment  was  therefore  negatived. 

The  Chairman  then  read  the  ninth  section,  viz. :  '  Damage  done 
to  cargo  in  the  act  of  discharging  it  at  a  port  of  refuge  shall  not 
be  admissible  as  General  Average  in  case  such  cargo  shall  have 
been  discharged  at  the  place  and  in  the  manner  customary  at  that 
port  with  ships  nob  in  distress.' 
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Mr.  Baily  moved  the  omission  of  the  words  *  in  the  act  of,' 
and  substitute  the  word  '  by  '  before  the  word  '  discharging.' 

This  was  agreed  to  unanimously. 

Mr.  Delehaye  thought  that  if  the  cargo  was  discharged  for 
the  common  good,  and  was  damaged  in  consequence,  such  damage 
should  be  treated  as  a  sacrifice.  He  wished  for  some  explanations 
on  this  head ;  and  particularly,  why  insert  the  phrase  '  in  the 
manner  customary  at  that  port '  ? 

Mr.  Baily.  I  will  explain  to  you  why  it  is  worded  in  this  way. 
I  am  one  of  those  who  hold  that  damage  done  by  a  forced  discharge 
of  cargo  at  a  port  of  refuge  is  General  Average  in  principle ;  but 
the  allowance  of  it  opens  the  door  to  so  much  fraud  and  injustice 
that  I,  and  many  others  who  think  that  it  ought  to  be  admitted  in 
principle,  have,  on  the  ground  of  expediency,  agreed  to  exclude  it. 
We  do  not,  however,  think  that  this  practical  objection  applies  to 
the  discharge  of  vessels  on  shore  and  rocks  or  sandbanks ;  or  to 
any  discharge  in  a  manner  unusual  at  a  port  of  refuge ;  and, 
therefore,  we  limit  the  exclusion  to  the  case  of  an  ordinary  forced 
discharge  at  a  port  of  refuge. 

The  clause  was  then  put  and  carried,  only  one  vote  being  giv^en 
against  it. 

The  Chairman.  We  now  come  to  the  tenth  clause.  I  think  it 
will  be  more  convenient  to  read  the  first  part  of  the  first  clause  of 
the  section  first :  '  The  contribution  to  a  General  Average  shall  be 
made  upon  the  actual  values  of  the  property  at  the  termination  of 
the  adventure,  to  which  shall  be  added  the  amount  made  good  as 
General  Average  for  property  sacrificed,'  without  reference  to  the 
deduction.  I  put  the  question,  that  this  portion  of  section  ten  to 
the  word  '  sacrificed '  shall  be  adopted. 

Carried  unanimously. 

The  Chairman.  Perhaps  we  had  better  now  take  the  deduction 
here  expressed :  '  Deduction  being  made,  from  the  shipowner's 
freight  at  risk,  of  that  portion  of  the  crew's  wages  and  the  port 
charges  of  the  ship,  the  liability  for  which  is  contingent  upon  the 
earning  of  such  freight.'  The  question  is  put  that  this  part  of  the 
clause  be  adopted. 

Mr.  Baily.   I  have  two  amendments  to  propose — first,  as  to 
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the  words,  *  that  portion  of  the  crew's  wages  and  the  port  charges 
on  the  ship,  the  liability  for  which  is  contingent  upon  the  earning 
of  such  freight.'  This  clause  has  been  worded  rather  with  refer- 
ence to  the  English  law.  The  laws  in  different  countries  vary  as 
regards  the  liability  to  the  crew  for  wages,  some  making  the  wages 
payable  up  to  the  date  of  the  loss  of  the  ship  ;  some  holding  that 
when  there  is  no  freight  there  are  no  wages.  I  propose,  therefore, 
to  avoid  the  difficulty  by  taking  an  arbitrary  amount  of  the  freight 
as  the  contributory  value  of  that  freight ;  and  I  suggest  that  we 
take  three-fifths  of  the  freight  to  contribute  in  all  cases. 

The  Chairman.  Then  the  amendment  is  to  this  efiect :  '  Deduc- 
tion being  made  from  the  freight  of  two-fifths  of  such  freight,  in 
lieu  of  crew's  wages  and  port  charges  on  the  ship,'  and  you  omit 
the  rest  of  the  original  paragraph. 

Mr.  Rathbone.  I  beg  to  second  that  amendment. 

Mr.  Van  Peborgh  was  in  favour  of  the  amendment.  The 
great  argument  in  its  favour  was  that  it  was  the  only  practical 
method  of  producing  uniformity.  While  the  laws  of  difierent 
countries  varied  with  respect  to  the  payment  of  the  crew,  any  rule 
of  contribution  based  on  that  payment  would  necessarily  be 
variable  also.  He  wished,  however,  that  the  clause  should  be 
altered  so  as  to  lay  down  a  rule  touching  the  contribution  of 
freight  paid  in  advance.  It  ought  to  be  clearly  defined  whether 
the  shipowner  or  charterer  should  contribute  in  respect  of  such 
advances. 

The  Chairman.  We  must  confine  ourselves  at  present  to  the 
question  of  two-fifths  of  the  freight  in  lieu  of  crew's  wages  and 
port  charges. 

Mr.  Lowndes  preferred  the  clause  in  its  original  form,  because 
they  then  would  stand  on  a  clear  principle,  as  to  which  all  might 
agree.  To  take  an  arbitrary  proportion  seemed  to  be  a  retrogres- 
sion rather  than  an  improvement.  When  a  voyage  was  retarded, 
the  freight  might  be  entirely  absorbed  in  wages  and  expenses. 
Why  not  have  a  rule  which  would  meet  this  case  ?  Enough 
would  have  been  done  towards  uniformity  if  a  uniform  principle 
were  adopted,  though  the  application  of  it  might  vary  in  its 
details. 
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Mr.  Baily's  amendment  was  then  put. 

For  the  amendment 7 

Against  it 3 

Amendment  carried  accordingly. 

A  discussion  then  took  place  as  to  several  details  of  the  deduc- 
tions to  be  made  firom  the  contributory  value  of  the  freight.  In 
order  to  avoid  the  disturbing  effect  of  pro  roM  freight,  as  allowed 
in  some  countries,  Mr.  Baily  proposed  that  no  deduction  for  wages 
should  be  made  from  pro  roM  freight.  This,  however,  was  nega- 
tived. It  was  agreed  that  passage-money  at  risk  should  be  put  on 
the  same  footing  as  freight.  And,  on  the  suggestion  of  Mr.  Cruse- 
mann,  a  clause  was  added  to  provide  for  the  deduction  from  the 
contributory  value  of  all  charges  incurred  subsequently  to  the 
arising  of  the  claim  for  General  Average. 

The  clause,  in  its  amended  form,  was  then  carried  unanimously. 

The  Chairman.  We  now  come  to  the  last  clause  of  the  section. 
This  is  as  follows :  '  In  case  the  amount  to  be  made  good  shall 
exceed  the  aggregate  of  contributory  values,  computed  as  above 
stated,  such  aggregate  shall,  in  the  first  instance,  be  taken  towards 
satisfying  the  General  Average;  and  the  excess  of  the  General 
Average  shall  then  be  apportioned  as  if  the  ship  and  the  entire 
cargo  on  board  or  at  a  risk  at  the  time  of  doing  the  act  or  measure 
which  has  given  rise  to  the  General  Average  had  reached  the  port 
of  destination  free  from  damage.' 

A  discussion  arose,  and  some  alterations  were  agreed  to  in  the 
wording  of  this  clause,  after  which 

Dr.  Wertheim  moved  that  the  entire  clause  be  rejected.  He 
would  simply  cut  it  out,  and  substitute  nothing  in  its  place.  It 
would  be  in  vain  to  let  stand  part  of  the  clause,  when  the  whole 
clause  is  entirely  against  all  the  principles  of  law.  When  you  go 
to  the  ancient  law  on  the  principle  of  General  Average  claims,  you 
will  find  that  no  man  is  allowed  to  lose  more  than  the  entire  value 
of  his  property  which  has  been  saved.  Yet  here,  in  1864,  we  are 
called  upon  to  depart  from  that  good  old  principle.  I  am  quite 
sure  that  America,  Holland,  Sweden  and  Belgium  will  keep  to 
the  true  principle.  When  I  have  lost  all  my  property,  my  purse, 
my  money,  and  my  dress — ^when  I  have  no  money,  and  even  no 
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pockets  at  all — then  you  are  not  satisfied  to  leave  me  in  this  forlorn 
condition^  but  yoq  want  me  to  pay  something  more.  The  only  way 
left  to  me  would  ]be  to  ;raise  the  money  from  the  underwriters,  and 
the  underwriters  would  not  take  the  risk  under  such  circumstances. 

Mr.  Bathbone.  I  have  often  paid  more  than  a  hundred  per 
cent.,  and  a  very  uncomfortable  state  of  things  it  is. 

Dr.  Franck  seconded  Dr.  Wertheim's  amendment. 

Mr.  Lowndes.  I  will  endeavour  to  answer  the  illustration  ot 
Dr.  Wertheim,  as  to  his  pockets  being  emptied.  If  a  shipowner 
has  no  other  funds,  and  has  lost  all  his  property  by  the  shipwreck, 
there  is  no  way  which  has  yet  been  made  known  of  extracting 
anything  more  from  him ;  but  if  he  has  property,  not  perhaps  in 
that  ship,  but  in  another  ship,  or  of  any  other  description,  it  does 
not  appear  so  clear  that  he  ought  not  to  pay  the  debts  incurred  in 
the  unsuccessful  endeavour  to  save  his  ship.  If  Dr.  Wertheim 
were  to  happen  to  have  his  pocket  picked,  although  he  might  lose 
all  the  money  in  that  pocket  or  about  his  person,  yet,  if  he  chose 
to  hire  a  detective  to  attempt  to  recover  his  property,  although  that 
attempt  might  prove  unsuccessful,  he  would  probably  pay  that 
detective  for  his  services.  In  the  same  way  a  ship  may  be  on  the 
shore  and  in  a  position  that  makes  it  uncertain  whether  she  will 
ever  be  got  off.  The  owner  deliberates  as  to  employing  a  steamer 
to  recover  her ;  if  he  knows  that  he  will  be  paid  for  the  expense 
to  be  incurred  whether  the  attempt  is  successful  or  not,  the  proba-, 
bility  is  that,  if  there  is  a  reasonable  prospect  of  getting  the  ship 
off,  he  will  send  down  a  steamer,  and  in  this  way  much  property 
may  be  saved  that  otherwise  would  not.  A  shipowner  of  any  sense 
Would  be  very  careful  indeed  how  he  sent  down  a  steamer,  under 
such  circumstances,  for  the  benefit  of  underwriters,  if  he  were  to 
run  the  risk  of  having  to  pay  for  it  out  of  his  own  pocket.  The 
law  of  General  Average  supposes  a  reasonable  expenditure  and 
judicious  conduct.  It  may  be  said,  *  Yon  have  incurred  expenses 
foolishly,  beyond  the  probable  value  of  the  advantage  to  be  derived, 
and  acted  unwisely  in  doing  so ' ;  but,  if  that  could  be  established 
the  parties  would  be  excused  from  all  liability.  Supposing  the 
measures  to  be  taken  in  good  faith  and  judiciously,  so  that  any  on& 
would  say  it  was  for  the  benefit  of  all,  why  should  the  loss  be  thrown 
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upon  one  person,  more  energetic  than  the  rest,  who  takes  the 
measures  intended  for  the  benefit  of  all  ? 

Judge  Marvin.  I  will  ask  Dr.  Wertheim  a  question  on  this. 
Did  I  understand  him  rightly  to  say  that  by  the  law  of  Holland 
the  owner  of  the  ship  and  the  owner  of  the  cargo  cannot  be  called 
upon  to  lose  any  more  than  the  whole  ship  and  the  whole  cargo,' 
that  is,  that  the  total  loss  is  the  boundary  and  extent  of  their' 
liability  ?  Then,  what  would  they  do  in  such  a  case  as  this  ?  A 
vessel  puts  into  a  port  of  refuge,  where  various  expenses  are  incurred 
for  the  purpose  of  enabling  the  master  to  complete  the  voyage. 
He  has  the  cargo  to  unload,  has  warehouse  rent  to  pay,  and  a 
variety  of  expenses  are  incurred.  The  vessel,  after  making  the 
necessary  repairs,  proceeds  on  her  voyage.  There  has  been  no 
bottomry  bond  given  or  taken ;  the  master  has  obtained  money  by 
a  bill  on  the  owner  of  the  vessel,  or  perhaps  the  owner  of  the  vessel 
comes  to  the  port  of  refuge  himself  and  pays  all  the  expenses,  and 
every  one  is  satisfied.  Now  then,  the  vessel  starts  on  her  voyage, 
sink«^  at  sea,  and  goes  to  the  bottom.  I  wish  to  submit  to  Dr. 
Wertheim  this  question  :  the  shipowner  having  advanced  this 
money,  not  only  for  his  own  benefit  but  also  on  account  of  the 
owner  of  the  cargo,  and  all  these  expenses  being  General  Average, 
the  cargo  having  gone  to  the  bottom,  has  not  the  shipowner,  in 
some  shape  or  other,  a  remedy  against  the  owner  of  the  cargo  for 
the  money  he  has  advanced  ? 

Dr.  Wertheim.  When  the  shipowner  or  captain  acts  in  that 
way,  he  is  obliged,  according  to  clause  334  of  the  Datch  code,  to 
insure  all  that  which  he  has  disbursed  on  account  of  the  common 
interest,  because  it  is  a  new  contract.  If  he  is  willing  to  take  all 
risk  for  his  own  account,  he  is  free  to  do  that ;  but  he  is  obliged,  if 
he  means  to  claim  it  again,  to  insure  all  the  cost  for  repairs ;  in 
that  way  he  has  a  remedy. 

Mr.  Baily.  Suppose  there  are  no  insurance  offices  or  under- 
writers, how  does  he  manage  then  ? 

Dr.  Wertheim.  In  Holland  he  can  do  it ;  he  can  go  to  any 
insurance  office  or  underwriter  for  that  purpose. 

Dr.  Rahusen.  The  shipowner  will  receive  a  bill  of  exchange 
drawn  upon  him  :  he  can  do  as  he  pleases  about  accepting  it ;  he 
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need  not  to  accept  it  unless  he  can  insure  it.  If  he  insures  it,  he 
is  safe.  If  he  does  not  accept  the  bill,  he  is  safe  too ;  for  if  the 
ship  be  lost,  he  has  only  to  abandon  the  ship  and  freight,  and  then 
he  is  clear.     All  that  is  quite  simple. 

Mr.  Bailt.  The  flaw  here  is,  that  you  render  it  almost  impos- 
sible for  a  captain  at  a  distant  port  to  raise  money  by  bill  on  his 
owners.  He  can  never  be  secure  of  his  bill  being  accepted,  and  no 
agent  on  the  spot  could  prudently  take  a  bill.  In  the  generality  of 
cases  shipowners  could  not  protect  themselves  by  insurance  under 
such  circumstances.  Besides,  owing  to  telegrams,  &c.  it  is  not  an 
unusual  thing  to  hear  of  a  loss  at  the  same  time  as  of  a  necessity 
for  an  insurance.  Men  will  not  run  such  risks  when  they  advance 
money  for  other  people. 

Judge  Marvin.  The  proposition  of  Dr.  Wertheim  is  sound  as 
to  sacrifices ;  if  your  goods  are  thrown  overboard,  there  is  an  end 
of  the  matter,  you  ought  not  to  pay  any  more.  The  same  as  to 
stranding ;  the  same  as  to  sacrifices,  such  as  cutting  away  masts. 
The  loss  of  the  thing  is  the  end  of  it ;  but  when  the  master  of  the 
ship  advances  money  for  your  benefit  when  in  a  port  of  distress, 
you  ought  to  pay  it.  So  that,  as  to  expenditure  made  in  a  port  of 
refuge,  it  appears  to  me  there  should  be  some  provision  made 
whereby  he  must  be  repaid  where  some  of  the  property  is  lost,  and 
the  property  saved  is  insufficient  to  pay  the  expenses. 

Mr.  Engels.  In  some  instances  it  may  not  be  easy,  or  even 
possible,  to  insure  a  vessel ;  in  some  places  they  will  not  insure  all 
vessels.  This  is  the  risk  which  any  shipowner  has  to  consider ; 
but  there  is  a  great  deal  of  inconvenience  and  hardship  in  obliging 
me  to  pay  all  my  property  away  because  you  choose  to  run  me  into 
debt.     We  have  had  in  Belgium  a  shipowner  of  a  certain  vessel 

called  the  * ,'  a  small  vessel,  who  was  obliged  to  sell  her  off,  even 

the  beds,  and  was  reduced  to  poverty.  I  am  speaking  of  a  shipowner 
who  only  has  a  ship  or  two.  We  say,  '  You  may  have  the  liberty  of 
abandoning  the  property,'  and  let  the  lender  of  the  money  look  out  for 
himself;  he  can  protect  himself  by  a  loan  on  bottomry.  That  is  the 
principle  of  the  law  laid  down  in  Belgium,  Holland,  and  elsewhere. 

Mr.  Bailt.  The  effect  of  the  clause,  as  it  stands,  may  be 
illustrated  thus :  If  a  steamer,  the  hire  of  which  is  1,200Z.,  is  sent 
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down  to  save  2,000Z.  worth  of  property,  which  by  casualties,  after, 
or  unknown  at  the  time  when  the  steamer  is  sent,  is  reduced  in 
value  to  1,000Z.,  that  1,000Z.  is  credited  to  the  1,200Z.  expenses  that 
have  been  incurred,  and  the  balance,  2002.,  is  paid  by  all  the 
property  which  it  was  intended  to  save,  i.e*  the  1,200Z.  I  send 
down  a  steamer  to  save  A  and  B's  goods.  A's  goods  are  totally 
lost,  and  B's  goods  are  saved.  The  proceeds  of  B's  goods  are  put 
to  the  credit  of  the  expenses,  and  the  excess  of  expenses  over  the 
proceeds  is  paid  by  A  and  B.  B  cannot  be  made  to  pay  the 
whole  expenses,  and  you  must  repay  the  party  who  has  incurred 
the  expense. 

Mr*  Bathbone.  Mr.  Engels,  yon  would  not  make  B  pay  the 
expenses  of  A  and  B.  The  captain  is  simply  the  agent  of  the 
owner,  and,  therefore,  making  the  captain  responsible  is  making 
the  owner  responsible;  is  not  that  the  case  in  Belgium  as  in 
England  ? 

Mr.  Engels.  He  is  only  liable  to  the  extent  of  the  value  of 
the  vessel  in  that  country. 

The  Chairman.  In  England  the  expenses  that  are  necessary 
are  allowed. 

Mr.  Bathbone.  These  expenses  have  been  incurred,  and  must 
be  borne  by  somebody. 

The  Chairman.  Are  you  to  go  upon  the  owner  of  the  property 
for  the  deficiency  which  the  cargo  saved  will  not  meet  ? 

Mr.  Baily.  Perhaps  we  had  better  withdraw  the  clause 
altogether. 

The  Chairman.  It  is  put  to  the  committee  that  this  latter  part 
of  the  clause  shall  be  struck  out. 

Carried  unanimously. 

Mr.  Baily.  There  was  one  amendment  postponed,  at  the  end 
of  section  eight.  I  now  propose  to  add,  *  Except  that  any  portion 
of  the  cargo  left  at  such  port  of  refuge  on  account  of  its  unfitness  to 
be  carried  by  the  ship,  shall  not  contribute  to  such  Greneral  Average.' 

The  Chairman.  Is  it  the  pleasure  of  the  meeting  that  these 
words  shall  be  added  ? 

Mr.  Crusemann.  I  do  not  know  that  the  word  *  unfit '  would 
be  the  proper  expression  there. 
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The  Chairman.  I  do  not  think  jou  will  find  a  better  word  to 
express  the  meaning  intended. 

Mr.  Crusemann.  There  may  be  goods  remaining  behind,  be- 
cause the  ship  cannot  take  them,  the  stowage  not  being  in  a  state 
to  take  them.  If  you  have  a  ship  capable  of  stowing  only  400 
bales  of  cotton,  it  is  impossible  to  bring  400  bales  more  in  her, 
and  therefore  some  part  of  the  cargo  must  remain  behind,  and 
there  these  expenses  would  be  apportioned  on  those  goods  remain- 
ing behind. 

Mr.  Baily.  I  do  not  wish  to  go  into  that. 

The  Chairman.  It  might  be  made  to  stand  thus :.  ^  either  the 
unfitness  of  the  goods  to  be  conveyed  or  the  unfitness  of  the  ship 
to  carry  them.' 

Mr.  Lowndes.  This  proposition,  as  amended,  is  contrary  to 
that  proviso  about  which  we  had  such  a  fight  in  the  morning ;  it 
is  undoing  what  was  then  done. 

Mr.  Baily.  I  will  alter  my  amendment  as  proposed  by  our 
Chairman,  and  it  will  then  stand  thus  :  .^  Except  that  any  portion 
of  the  cargo  left  at  such  port  of  refuge  on  account  of  its  unfitness 
to  be  carried  by  the  ship,  or  the  unfitness  or  inability  of  the  ship 
to  carry  it  forward,  shall  not  contribute  to  such  General  Average.' 

Mr.  Lowndes  was  so  unwilling  by  a  side  wind  to  defeat  the 
arrangement  come  to  in  the  morning,  when  the  foreign  members, 
after  carrying  their  amendment,  withdrew  it  out  of  deference  to 
the  wishes  of  the  English  members,  and  consented  to  leave  the 
allowance  of  wages  in  the  case  of  condemnation  an  open  question, 
that  he  felt  obliged  to  oppose  Mr.  Baily's  proposition  in  its  amended 
form.  In  cases  of  condemnation. this  clause  would  always  come 
into  operation  through  the  words  '  unfitness  or  inability  of  the  ship 
to  carry  forward  the  cargo;'  and  thus  in  all  these  cases  there 
would  be  no  allowance  of  crew's  wages  in  General  Average.  This 
was  returning  to  the  state  of  things  first  negatived,  and  then  left 
an  open  question,  in  our  discussion  this  morning. 

The  Chairman.  Mr.  Baily  put  forward  last  evening  the  matter 
now  in  hand,  and  it  was  understood  that  this  was  agreed  to.  Mr. 
Baily  undertook  to  reframe  the  proviso.  At  first  Mr.  Crusemann 
seemed  to  have  some  objections.     Mr.  Baily  has  now  corrected  his 
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amendment  so  as  to  meet  his  views.  This  addition  applies  solely 
to  cases  where  the  vessel  goes  into  the  port  and  out  of  the  port 
with  her  cargo,  and  merely  introduces  an  exception  when  some 
part  of  the  cargo  is  left  behind  from  having  been  sea-damaged. 
The  words  were  added  merely  to  define  this,  that  the  cargo  which 
has  finished  its  career  does  not  contribate  to  the  subseqaent 
expenses,  any  more  than  to  masts  cut  away  in  the  future  progress 
of  the  voyage.  I  think  with  perfect  confidence  it  applies  to  the 
case  in  which  the  ship  proceeds  upon  the  voyage,  not  where  the 
ship  has  been  condemned ;  condemnation,  therefore,  is  out  of  the 
question. 

Mr.  Baily.  Mr.  Lowndes  is  under  a  complete  misapprehension 
as  to  the  effect  of  my  clause.  It  must  be  taken  in  connection  with 
the  rest  of  the  sentence,  which  limits  its  operation  to  the  case  in 
which  the  ship  '  shall  have  sailed  from  the  port  of  refuge  with  her 
original  cargo,  or  part  of  it.' 

Mr.  Lowndes.  The  principle  contended  for  by  Mr.  Crusemann 
was  this,  that  the  communion  between  ship  and  C£irgo  continued, 
even  when  the  cargo  was  not  reladen,  beyond  the  discharge  of  the 
cargo.  This  view  prevailed,  but  it  was  agreed  to  leave  the  matter 
open.  Mr.  Baily's  clause  certainly  appears  to  contradict  this  view. 
Thus  it  is  undoing  our  morning  s  work. 

The  Chairman.  I  will  now  put  the  question  whether  this  shall 
be  adopted  by  the  meeting  or  not 

For  the  resolution .         .         •         .         .         .11 
Against  it 2 

The  amendment  carried. 

Mr.  Lowndes.  In  consequence  of  what  took  place  at  our 
sitting  yesterday,  I  have  drawn  a  clause  in  this  form,  to  be  made 
the  eleventh  section  of  the  Bill :  '  In  every  case  in  which  a  sacrifice 
of  cargo  is  made  good  as  General  Average,  the  loss  of  freight,  if 
any,  which  is  caused  by  such  loss  of  cargo,  shall  likewise  be  so 
made  good.' 

Judge  Marvot.  I  second  that. 

Carried  unanimously. 

Judge  Marvin.  I  wish  to  move  that  in  the  first  section  the 
words,  '  or  other  wood  cargo,'  may  be  introduced. 
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The  Chairman.  I  cannot  interfere  with  the  bnBiness  of  my  pre- 
decessor in  this  chair.  Section  one  and  section  two  have  been  passed. 
If  that  which  is  now  proposed  has  not  been  fully  discussed,  that 
would  be  a  reason  for  my  abstaining  from  introducing  any  altera- 
tion now,  because  it  ought  not  to  be  introduced  without  further 
discussion. 

The  Chairman.  I  believe  I  may  now  announce  to  the  meeting 
that  their  discussions  upon  the  Bill,  which  it  is  proposed  should  be 
submitted  to  the  Legislature,  are  closed.  Before  separating,  I  feel 
that,  having  so  far  performed  my  duty  in  presiding  over  your 
deliberations  down  to  the  settlement  of  the  Bill,  although  I  might 
conclude  with  merely  thanking  you  for  the  willingness  with  which 
you  have  honoured  my  humble  efforts  to  assist  you,  I  should  only 
have  performed  a  part  of  my  duty  if  I  were  to  stop  here.  A  great 
deal  has  yet  to  be  considered  and  determined  upon,  and  proceedings 
to  be  resolved  on  and  adopted,  before  any  practical  results  shall 
follow  the  deliberations  in  which  we  have  now  been  engaged,  and 
it  is  with  a  view  to  your  assistance,  to  facilitate  the  efforts  you  have 
to  make  to  give  effect  to  this  Bill,  and  to  the  exertions  you  have  in 
common  made  to  settle  this  question,  that  I  have  presided  at  this 
meeting.  It  will  have  been  observed  that  I  have  myself  cautiously 
abstained  from  expressing  any  opinion  upon  the  different  clauses 
which  have  come  under  consideration  and  been  discussed.  I  have 
done  so  for  two  reasons ;  in  the  first  place,  upon  a  subject  so  com- 
plicated, a  subject  not  merely  involving  questions  of  law,  upon 
which,  perhaps,  I  could  have  been  prepared  at  any  moment  to 
express  a  definite  opinion,  but  involving  questions  of  expediency 
and  public  policy,  not  only  throughout  Great  Britain  but  through- 
out the  world,  I  have  abstained  from  forming  any  opinion  until  I 
shall  have  referred  to  those  who  have  made  themselves  masters  of 
the  subject,  especially  until  I  have  referred  to  the  treatises  and 
works  which  have  been  published,  and  to  which  my  very  learned 
friend  Judge  Marvin  has  alluded.  But  there  is  another  reason 
why  I  abstain.  Sooner  or  later — I  hope  sincerely  soon  and  not 
late — this  Bill  or  some  such  Bill  will  come  under  the  consideration 
of  the  Legislature.  Having  the  honour  to  be  a  member  of  that 
Legislature,  I  would  hold  myself  free  and  independent  to  take 
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that  course  upon  the  Bill,  or  upon  particular  clauses  of  the  Bill, 
which  may  appear  expedient,  not  now  only,  but  under  the  cir- 
cumstances which  may  exist  whenever  that  Bill  may  come  before 
the  Legislature.  It  is  upon  these  grounds  only  that  I  have  re- 
frained from  expressing  any  opinion  myself;  but  so  many  gen- 
tlemen are  here  assembled  who  are  perfectly  adequate  to  form  a 
sound  judgment,  that,  had  I  been  inclined  to  indulge  in  any  opinion, 
I  should  have  thought  it  unwise  to  express  such  an  opinion.  Let 
us  consider,  for  a  few  moments,  what  are  the  steps  about  to  be 
taken.  If  a  Bill  of  this  character  be  submitted  to  the  House  of 
Commons,  or  either  branch  of  the  Legislature,  and  it  comes  clothed 
and  supported  by  the  sanction  and  approval  of  the  great  majority  of 
the  mercantile  community  of  the  country :  if  the  member  who 
brings  it  forward  can  assert  that  it  has  received  the  approval  of 
this  and  that  Chamber  of  Commerce,  and  of  a  body  of  commercial 
persons  who  were  in  possession  of  the  sentiments  of  the  whole 
inhabitants,  for  example,  of  the  towns  of  Liverpool,  Manchester, 
Bristol,  Glasgow,  and  Hull,  and  other  great  commercial  commu- 
nities, then,  though  there  might  be  differences  of  opinion  as  to 
details,  yet,  if  the  House  were  satisfied  that  this  Bill  truly  and 
adequately  represents  the  opinions,  the  principles,  and  the  wishes 
of  the  great  majority  of  the  mercantile  community,  the  Bill  is 
almost  certain  to  receive  the  sanction  of  the  Legislature.  If,  on 
the  other  hand,  this  Bill  were  to  be  the  subject  of  great  difference 
of  opinion,  such  as  would  lead  to  much  discussion  in  the  House  of 
Commons,  the  members  for  Liverpool  insisting,  perhaps,  on  one 
set  of  clauses,  and  those  for  Hull,  for  Glasgow,  or  Bristol  for 
another  set  of  clauses,  so  that  the  House  of  Commons  might  be 
ignorant  as  to  whether  they  were  or  were  not  meeting  the  wishes 
of  the  great  majority,  then  it  would  be  impossible  that  the  Bill 
could  pass.  Let  me,  therefore,  recommend  that  the  Bill  should 
contain  such  provisions  as  the  great  majority  of  that  community 
are  willing  and  disposed  to  have  passed  and  made  into  law,  I 
think  you  may  be  pretty  sure,  aft«r  the  discussion  which  has  taken 
place,  that  what  the  great  majority  of  those  assembled  here  have 
deliberately  approved  of  will  receive  the  sanction  of  the  commercial 
community.     Let  me  advise  every  member  to  see  that  he  has  the 
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sanction  of  the  great  commercial  world  in  this  matter.  Yon  must 
•go  to  our  Legislature,  supported  by  the  sanction  and  the  approval  of 
other  countries  also.  It  would  be  in  vain  for  Great  Britain  to 
make  an  Act  of  Parliament  in  relation  to  the  subject  of  General 
Average,  already  dealt  with  by  the  common  law  and  acted  upon 
in  our  courts,  unless  you  were  pretty  sure  of  its  becoming  likewise 
the  commercial  law  of  the  world,  or  that  it  was  tolerably  sure  to 
receive  the  approval  of  the  chief  commercial  countries  of  Europe 
and  of  America.  I  think  you  may  well  begin  in  this  country,  be- 
cause, while  1  highly  respect  the  Legislatures  of  many  other  nations, 
I  think,  considering  the  femiliarity  we  in  this  country  have  acquired 
with  every  branch  of  commercial  law,  that,  if  the  British  Legisla- 
ture were  to  pass  an  Act  of  this  nature,  it  would  become  a  precedent 
or  an  example  which  would  be  readily  and  immediately  adopted, 
chiefly  and  first,  I  may  hope,  in  the  United  States  of  America, 
that  great  maritime  nation,  and  also  in  France,  Germany,  Spain, 
Belgium,  Holland,  and  other  great  commercial  communities  of 
the  world.  I  will  suppose,  therefore,  that  you  have  received  the 
sanction  of  the  other  maritime  and  commercial  nations  of  the 
world.  Then  will  come  the  question — and  here  I  have  a  few  words  to 
address  to  you  which  may  be  of  some  use  to  you — then  will  come 
the  question  how  you  are  to  bring  forward  this  Bill  in  the  Legis- 
lature. In  the  first  place,  you  would  have  to  engage  some  counsel 
at  the  bar,  accustomed  to  the  preparation  of  Acts  of  Parliament 
and  drafts  of  Bills.  If  I  may  us3  such  an  expression,  the  substance, 
to  the  very  letter,  of  this  Bill  as  agreed,  must  be  religiously  adhered 
to,  and  not  departed  from  in  the  least,  but  the  phraseology  must 
he  altered  in  some  immaterial  instances ;  while  the  substance  is 
almost  religiously  maintained,  the  form  must  be  put  into  the  usual 
form  of  an  Act  of  Parliament.  After  this  the  Bill,  thus  put  into 
shape,  must  be  introduced  into  the  House  of  Commons.  To  whom, 
there,  are  you  to  entrust  this  important  office  ?  One  method  is,  to 
introduce  the  Bill  by  means  of  the  Government  of  the  country.  It 
is  in  that  case  brought  forward  as  a  Bill  which  has  received  the 
sanction  of  the  Government,  which  a  member  of  the  Government 
will  introduce.  Another  method  is,  to  have  the  Bill  brought  for- 
ward by  an  individual  member  of  Parliament,  who  may  or  may 
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iiot  receive  tlie  support  of  the  Government  and  of  tKe  House.  If 
you  can  obtain  the  support  of  the  Government,  by  all  means  do  so, 
for  then  your  Bill  is  almost  sure  to  pass.  If  a  member  of  the 
Government  should  bring  forward  a  Bill,  which  has  received  the 
sanction  of  the  commercial  interests  of  Great  Britain,  and  of  the 
chief  commercial  nations  of  the  world,  it  would  pass  through  the 
House  of  Commons  and  the  House  of  Lords  with  a  great  deal 
of  support  and  no  substantial  opposition,  and  no  material  variation 
or  modification  might  be  made  in  it.  If  you  can,  therefore,  do 
so,  by  all  means  obtain  the  sanction  of  the  Government.  The 
mode  of  doing  that  would  be  for  a  deputation  to  proceed  to  the 
President  or  Vice*-President  of  the  Board  of  Trade,  and  request 
him  to  confer  with  the  Prime  Minister  of  the  crown,  and  to 
announce  to  him  that  the  Bill  had  already  received  the  sanctions 
to  which  I  have  alluded,  and  he  might  be  induced  to  bring  it 
forward  in  his  place  in  Parliament,  when  it  would  be  pretty  certain 
to  pass  without  opposition.  It  may  be,  however,  that  the  Govem- 
men,  though  perfectly  willing  to  support  such  a  measure,  might 
Hot  think  it  was  within  their  province  to  bring  it  forward,  especially 
if  much  pushed  and  pressed  by  other  business,  and  then  will  come 
the  task,  and  by  no  means  an  easy  one,  but  a  very  delicate  and 
difficult  matter — to  consider  to  what  member  or  members  you  will 
entrust  this  Bill.  Let  me  resort  to  the  exhaustive  process.  You 
must  not  oflFer  it  to  any  individual  member  of  the  Government.  If 
he  represented  a  mercantile  constituency,  and  could  safely  under- 
take it,  he  might  be  obliged,  from  some  difference. of  opinion  of  his 
constituents,  and  likewise  in  the  same  way  if  one  of  his  colleagues 
wished  him  to  do  so,  to  alter  it,  and  thus  endanger  the  measure. 
Neither  should  I  recommend  you  to  entrust  the .  Bill  to  any 
one  who,  having  been  a  member  of  a  past  Government,  is  likely 
to  be  a  member  of  a  succeeding  one  in  case  of  a  change  in 
the  Administration ;  and  on  this  ground  I  must  exclude  and 
except  myself.  On  the  breaking  up  of  the  present  Government, 
it  might  be  that  I  should  become  a  member  of  the  following 
Government,  and  I  might  find  myself  embarrassed  by  the  oppo- 
sition of  some  of  my  colleagues.  Avoid,  therefore,  a  member 
of  the  Government,  or  a  member  of  a  past  Goverament  likely  to  be 
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a  member  of  a  future  Government ;  and  then  consider  to  what 
description  of  persons  you  may  entrust  the  BiU.  It  should  be 
entrusted  to  at  least  two  members,  one  of  whom  should  be  a 
mercantile  man,  and  repi*esentinga  mercantile  constituency.  Then 
he  must  have  the  aid  and  the  support  of  another  member^  who 
should  be  a  member  of  the  bar — a  learned,  and  experienced,  and 
accomplished  lawyer*  Without  the  advocacy  of  two  gentlemen  of 
that  description — a  mercantile  man  able  to  take  his  part  in  the 
debates  that  must  ensue  during  the  progress  of  the  measure,  and 
an  able  and  experienced  lawyer,  able  to  take  an  active,  prominent, 
and  continual  part  in  every  stage  of  the  passing  of  the  Bill,  there 
would  be  no  hope  that  your  Bill  would  succeed.  Then  you  must 
take  care  to  secure  the  support  of  as  many  members,  mercantile 
and  legal  also,  from  both  sides  of  the  House  as  possible.  There  is 
always  a  danger  arising  in  bringing  in  a  Bill  under  the  sanction  of 
the  members  of  one  side  of  the  House  only.  If  the  proposer  and 
seconder  and  all  the  promoters  of  the  Bill  are  on  one  side  of  the 
House,  there  is  a  danger  of  raising  suspicion  as  to  the  party  cha- 
racter of  the  Bill,  which  may  be  hazardous  to  its  success.  Whether 
myself  a  member  of  the  Government,  or  out  of  the  Government,  if 
I  shall  be  a  member  of  either  House  of  the  Legislature  when  this 
Bill  is  brought  forward,  you  may  feel  perfectly  assured  I  shall  not 
forget  the  business  we  have  gone  through  to-day  and  yesterday, 
and  you  may  rely  upon  every  exertion  I  can  make  to  give  effect  to 
your  wishes. 

Mr.  Wendt.  I  think  we  all  have  to  thank  the  Chairman  for 
the  kindness  with  which  he  has  now  addressed  us,  and  the  willing* 
ness  and  diligence  with  which  he  has  aided  our  deliberations  on 
this  occasion. 

Mr.  Lowndes.  I  am  quite  sure  we  are  all  perfectly  unanimous 
in  expressing  the  extreme  obligation  which  we  all  feel  ourselves 
under  to  Sir  Fitzroy  Kelly.  He  has  come  to  aid  us,  not  con- 
sidering it  one  of  those  things  which  were  to  be  got  through  as  a 
troublesome  and  irksome  task,  as  many  would  have  found  it,  but 
has  taken  a  lively  interest  in  the  business  of  the  committee,  has 
given  us  advice  of  the  greatest  value,  and  has  also  throughout  our 
discussions  most  materially  benefited  our  cause.    We  are  most 


INTERNATIONAL  LAW  OF  GENERAL  AVERAGE.        206 

warmly  and  deeply  indebted  to  him ;  and  though  I  can  but  in- 
adequately express  the  feelings  of  the  committee  on  this  occasion, 
I  trust  he  will  accept  our  sincere  thanks  for  the  semce  he  has 
rendered  to  us. 

The  Chairman.  I  return  my  best  thanks  to  yourselves ;  and, 
in  taking  my  leave  of  you,  can  very  sincerely  assure  you,  not  only 
that  I  have  taken  a  most  lively  interest  in  all  that  has  passed  here, 
but  also  shall  continue  to  feel  a  pleasure  in  the  remembrance  of 
these  proceedings  for  a  long  time  to  come,  and  more  particularly 
in  having  made  the  acquaintance  of  so  many  able  and  distinguished 
persons,  whose  acquaintance  I  hope  I  shall  continue  to  enjoy  for 
many  years. 

The  Chairman  withdrew. 

Mr.  Wendt  was  called  to  the  Chair. 

Judge  Marvin  proposed  the  following  resolution :  '  Resolved 
that  the  thanks  of  this  meeting  be  recorded  to  our  Chairman,  Sir 
Fitzroy  Kelly,  for  his  able  and  distinguished  conduct  while  pre- 
siding over  this  committee.' 

Seconded  and  carried  unanimously. 

The  International  General  Average  rules  firamed  at  the  above 
congress  are,  therefore,  as  follows : — 

Jettison  of  Deck  Cargo, 

I.  A  jettison  of  timber  or  deals,  or  any  other  description  of 
wood  cargo,  carried  on  the  deck  of  a  ship  in  pursuance  of  a  general 
custom  of  the  trade  in  which  the  ship  is  then  engaged,  shall  be 
made  good  as  General  Average,  in  like  manner  as  if  such  cargo 
had  been  jettisoned  firom  below  deck. 

No  jettison  of  deck  cargo,  other  than  timber  or  deals,  or  other 
wood  cargo,  so  carried  as  aforesaid,  shall  be  made  good  as  General 
Average. 

Every  structure  not  built  in  with  the  frame  of  the  vessel  shall 
be  considered  to  be  a  part  of  the  deck  of  the  vessel. 

Damage  hy  Jettison. 

n.  Damage  done  to  goods  or  merchandise  by  water  which  un- 
avoidably goes  down  a  ship's  hatches  opened,  or  other  opening 
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made,  for  the  purpose  of  making  a  jettison,  shall  be  made  good  as 
General  Average,  in  case  the  loss  by  jettison  is  so  made  good. 

Damage  done  by  breakage  or  chafing,  or  otherwise  from  de- 
rangement of  stowage  consequent  upon  a  jettison,  shall  be  made 
good  as  General  Average. 

Extinguishing  Fire  mi  Shipboard, 

III.  Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by 
water  or  otherwise  in  extinguishing  a  fire  on  board  the  ship,  shall 
be  General  Average. 

Cutting  away  Wreck, 

IV.  Loss  or  damage  caused  by  cutting  away  the  wreck  or 
remains  of  spars,  or  of  other  things  which  have  previously  been 
carried  away  by  sea  peril,  shall  not  be  made  good  as  General 
Average. 

Voluntary  Stranding. 

V.  When  a  ship  is  int.entionally  run  on  shore  because  she  is- 
sinking  or  driving  on  shore  or  rocks,  no  damage  caused  to  the 
ship,  the  cargo,  and  the  freight,  or  any  or  either  of  them,  by  such 
intentional  running  on  shore^  shall  be  made  good  as  General 
Average. 

Carrying  a  Press  of  Sail. 

VI.  Damage  occasioned  to  a  ship  or  cargo  by  carrying  a  press 
of  sail  shall  not  be  made  good  as  General  Average. 

Port  of  Refuge  Expenses. 

VII.  When  a  ship  shall  have  entered  a  port  of  refuge  under 
such  circumstances  that  the  expenses  of  entering  the  port  are  ad- 
missible as  General  Average,  and  when  she  shall  have  sailed  thence 
with  her  original  cargo,  or  a  part  of  it,  the  corresponding  expenses 
of  leaving  such  port  shall  likewise  be  so  admitted  as  General 
Average ;  and  whenever  the  cost  of  discharging  cargo  at  such  port 
is  admissible  as  General  Average,  the  cost  of  reloading  and  stowing 
such  cargo  on  board  the  said  ship,  together  with  all  storage  chaises 
on  such  cargo,  shall  likewise  be  so  admitted.     Except  that  any 
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portioll  of  the  cargo  left  at  such  port  of  refuge,  on  account  of  its 
being  unfit  to  be  carried  forward,  or  on  account  of  the  unfitness  or 
inability  of  the  ship  to  carry  it,  shall  not  be  called  on  to  contribute 
to  such  General  Average. 

Wages  and  Maintenance  of  Crew  in  Port  of  Eefuge. 

VIII.  When  a  ship  shall  have  entered  a  port  of  refuge  under 
the  circumstances  defined  in  Section  VII.,  the  wages  and  cost  of 
maintenance  of  the  master  and  mariners,  from  the  time  of  entering 
such  port  until  the  ship  shall  have  been  made  ready  to  proceed  upon 
her  voyage,  shall  be  made  good  as  General  Average.  Except  that 
any  portion  of  the  cargo  left  at  such  port  of  refuge  on  account  of 
its  being  unfit  to  be  carried  forward,  or  on  account  of  the  unfitness 
or  inability  of  the  ship  to  carry  it,  shall  not  be  called  on  to  con- 
tribute to  such  General  Average. 

Bamage  to  Cargo  in  Discharging. 

IX.  Damage  done  to  cargo  by  discharging  it  at  a  port  of  refuge 
shall  not  be  admissible  as  General  Average,  in  case  such  cargo  shall 
have  been  discharged  at  the  place  and  in  the  manner  customary  at 
that  port  with  ships  not  in  distress. 

Contributory  Values. 

X.  The  contributions  to  a  General  Average  shall  be  made  upon 
the  actual  values  of  the  property  at  the  termination  of  the  adventure, 
to  which  shall  be  added  the  amount  made  good  as  General  Average 
for  property  sacrificed ;  deduction  being  made  from  the  shipowners' 
freight  and  passage-money  at  risk,  of  two-fifths  of  such  freight, 
in  lieu  of  crew's  wages,  port  charges,  and  all  other  deductions ; 
deduction  being  also  made  from  the  value  of  the  property  of  all 
charges  incurred  in  respect  thereof  subsequently  to  the  arising  of 
the  claim  to  General  Average. 

XI.  In  every  case  in  which  a  sacrifice  of  cargo  is  made  good  as 
General  Average,  the  loss  of  freight,  if  any,  which  is  caused  by 
such  loss  of  cargo,  shall  likewise  be  so  made  good. 

Mr.  Lowndes,'  the  secretary  of  the  section,  proposed  the  fol- 
lowing resolutions,  which  were  seconded  and  carried : — 
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1.  That  a  short  report  of  our  proceedings  be  at  once  drawn 
up  by  the  secretary,  and  presented  to  the  council  of  the  Social 
Science  Association,  with  a  request  that  it  be  entered  on   the 
minutes  of  the  Association ;   and  that  a  copy  of  the   same  be . 
furnished  to  each  member  of  the  committee. 

2.  That  a  further  report  of  the  proceedings  be  afterwards 
drawn  up  by  the  secretary,  printed,  and  circulated. 

3.  That  the  draft  Bill  as  now  amended  in  congress,  ought,  in 
the  opinion  of  this  congress,  to  be  the  basis  of  International 
General  Average  Law. 

4.  That  in  order  to  carry  out  this  object,  associations  should 
be  formed,  or  other  measures  taken  in  each  of  the  countries  repre- 
sented in  congress,  and  in  other  countries  where  practicable,  for 
the  purpose  of  causing  this  Bill  to  become  the  law  and  practice 
of  such  country. 

5.  That  this  end  should  be  pursued  through  the  Legislatures 
of  each  country  where  practicable,  and  also,  pending  legislation, 
by  means  of  clauses  to  be  introduced  into  bills  of  lading  and 
charter  parties. 

6.  That  the  clauses  recommended  for  this  purpose  be  the 
following:  'AH  claims  for  General  Average  to  be  settled  in 
conformity  with  the  International  General  Average  rules,  framed 
at  York  in  1864.' 

7.  That,  for  the  execution  of  these  resolutions  in  each  of  the 
places  represented  in  this  congress,  the  following  representatives 
be  appointed  in  the  name  of  the  York  Congress  : — 

Holland.— E.  Driebeek,  LL.D.;  E.  N.  Eahusen,  LL.D.;  J. 
Wertheim,  LL.D. 

Belgium. — Theodore  J.  Engels ;  Edward  van  Peborgh. 

Maine  (State  of). — J.  R.  Bradford. 

N&w  York  (do). — Hon.  Judge  Marvin. 

Bremen. — Edward  Crusemann,  LL.D. 

Hamburg  and  Lubeck. — Charles  H.  H.  Franck,  LL.D. 

England. — H.  J.  Atkinson,  Hull ;  L.  R.  Baily,  Liverpool ; 
E.  Temperley  Gourley,  Sunderland;  R.  M.  Hudson,  Sun- 
derland ;  W.  T.  Jacob,  Liverpool ;  W.  J.  Lamport,  Liver- 
pool;  Richard  Lowndes,  Liverpool;  D.  W.  Mackechnie, 
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Glasgow;    P.   H.   Rathbone,   Liverpool;    E.    E.    Wendt, 

London. 
France, — Jules  Delahaye. 
Portugal, — 

Russia, — G.  Kamensky. 
Denmark. — S.  Gram ;  Jacques  Suenson  ;  Edward  Thune. 

8.  That  the  representative  or  representatives  of  each  country 
or  place,  as  named  above,  shall  charge  himself  or  themselves  with 
the  task  of  organising  an  association  or  committee  for  such  place, 
or  taking  such  other  measures  as  in  his  judgment  shall  be  best 
conducive  to  the  carrying  out  of  the  purposes  laid  down  in  the 
foregoing  resolutions. 

9.  That  each  local  association,  organised  as  above,  or  the 
representative  himself  in  the  absence  of  an  association,  shall  make 
an  annual  report  to  the  council  for  the  time  being  of  the  Social 
Science  Association,  setting  forth  what  progress  shall  have  been 
made  in  his  or  their  district ;  and  that  such  annual  reports  shall 
be  continued  until  the  task  assigned  to  such  local  association  or 
representative  shall  have  been  completely  accomplished. 

10.  That  in  case  any  country  or  place,  not  here  represented, 
shall  hereafter  wish  to  join  in  this  movement,  the  council  for  the 
time  being  of  the  Social  Science  Association  shall  have  power  to 
appoint  a  repi'esentative  or  representatives  for  such  country  or 
place,  who  shall  then  have  equal  powers  with  the  representatives 
here  appointed. 

11.  That  the  cordial  thanks  of  this  congress  are  given  to  the 
National  Association  for  the  Promotion  of  Social  Science,  for  the 
very  valuable  services  which  the  Association  has  rendered  to  the 
congress. 

12.  That  the  objects  of  this  congress  having  been  attained, 
this  congress  and  the  '  International  General  Average  Committee ' 
be  now  dissolved. 

A  vote  of  thanks  to  Mr.  Wendt  was  proposed  and  seconded, 
and  carried  unanimously,  wherewith  the  labours  of  the  congress 
terminated. 

The  general  interest  and  approval  with  which  the 
result  of  these  labours  were  received  in  the  mercantile 
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and  underwriting  circles  of  the  principal  centres  of  trade 
could  scarcely  have  been  better  proved  than  by  the  public 
discussions  which  followed  the  appearance  of  the  very 
able  reports  which  most  of  the  delegates  to  the  York 
Congress  addressed  soon  after  their  return  to  their  re- 
spective constituencies. 

But,  remarkable  enough,  neither  such  expressions 
of  approval,  nor  the  almost  annual  request  which  the 
Associated  Chambers  of  Commerce,  on  the  motion  of  the 
Hull  Chamber,  was  for  a  number  of  years  in  the  habit  of 
addressing  to  the  Board  of  Trade  in  order  to  obtain  im- 
perial legislation  on  the  basis  of  the  York  rules,  led  to  any 
practical  result,  and,  if  it  is  recollected  that  the  Foreign 
Office  not  only  formally  sanctioned,  but  actually  forwarded 
to  H.M,  Consular  Officers  abroad,  official  invitations  for 
such  commercial  or  underwriting  bodies  as  might  be 
established  within  their  district,  in  order  to  induce  them 
to  send  delegates  to  the  York  Congress,  it  is  not  easy  to 
understand  why  no  Government  action  was  taken  after 
the  result  of  deliberations  which  were  presided  over  by  no 
less  persons  than  the  Judge  of  the  Probate  Court  and  Sir 
Fitzroy  Kelly,  who  soon  after  became  Lord  Chief  Baron  of 
the  Court  of  Exchequer,  who  were  both  no  mean  autho- 
rities on  the  subject  under  consideration. 

In  this  unsatisfactory  state  the  question  rested  for 
more  than  ten  years,  till,  at  the  third  annual  Congress  of 
the  Association  for  the  Reform  and  Codification  of  the  Law 
of  Nations  at  the  Hague  in  1875,  one  of  its  members 
drew  attention  to  the  desirability  of  considering  the  laws 
of  General  Average. 

The  fourth  annual  report  of  the  same  Association's 
conference,  held  at  Bremen,  states  that  on  Tuesday, 
September  26,  1876,  the  subject  upon  the  order  of  the 
day  was  General  Average. 
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Mr.  Theodore  Hach,  of  Bremen,  in  a  comprehensive  paper, 
after  giving  an  account  of  the  Congresses  of  Glasgow  (I860), 
presided  over  by  Lord  Brougham,  London  (1862),  presided  over 
by  Sir  Travers  Twiss,  and  York  (1864),  presided  over  by  the  Lord 
Chief  Baron  of  the  Court  of  Exchequer  of  England,  Sir  Fitzroy 
Kelly,  and  alluding  to  the  difficulties  presented  by  inveterate 
practice  and  long-established  custom,  maintained  that  the  Associa« 
tion  ought  not  as  yet  to  attempt  to  draft  a  complete  code,  but 
should  agree  to  the  following  three  propositions  : — 

1.  That  such  a  code  is  required. 

2.  That  the  principles  asserted  in  it  are  right  and  generally 
recognised. 

3.  That  the  code  is  practicable. 

He  then  entered  into  details  as  to  the  principles  which  he  con- 
sidered the  true  ones  and  moved  the  following  resolutions : — 

1.  The  fundamental  principle  of  General  Average  is  clearly 
and  tersely  expressed  by  the  following  words  in  the  German 
General  Mercantile  Law :  '  All  damage  done  to  ship,  or  cargo,  or 
both,  by  the  master,  or  by  order  of  the  master,  with  the  object  of 
saving  both  from  a  common  danger,  and  all  coifsequential  damage 
resulting  therefrom,  and  the  expenses  incurred  thereby,  are  General 
Average ;  and  General  Average  is  borne  by  ship,  cargo,  and 
freight.' 

2.  The  following  are  corollaries  to  this  principle : — 

(a)  A  temporary  separation  of  ship  and  cargo  during  the 
voyage  in  consequence  of  circumstances  inducing  General 
Average  does  not  terminate  or  suspend  their  common 
liability  to  General  Average. 

(/;)  Such  damage  only  is  to  be  deemed  consequential  as  is 
caused  by  the  original  damage,  not  such  as  only  follows 
accidentally. 

3.  This  is  the  basis  upon  which  an  International  Law  of  General 
Average  ought  to  be  founded  ;  but,  as  there  is  no  prospect  of  this 
object  ever  being  attained  without  the  initiative  of  the  different 
Governments  and  Legislatures,  the  first  efforts  of  the  Association 
should  be  directed  towards  influencing  those  bodies. 

4.  A  peculiarly  suitable  groundwork  for  the  discussion  of  such 
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a  law  is  to  be  found  in  that  portion  of  the  German  General  Mer- 
cantile Law  which  deals  with  General  and  Particular  Average. 
Further  valuable  materials  are  contained  in  the  reports  of  the  three 
International  General  Average  Congresses  which  have  been  held 
in  England. 

5.  Provisionally,  in  order  to  obviate,  as  much  as  possible,  the 
evil  eflFects  of  the  existing  discrepancies  in  the  laws  of  General 
Average,  it  is  desirable  that  average  statements  made  at  the  port 
of  destination  of  a  ship  with  the  proper  formalities  and  in  accord- 
ance with  the  laws  there  obtaining  should  be  everywhere  recognised 
by  insurers  as  binding. 

6.  That  a  committee  be  appointed  by  this  meeting  for  the 
purpose  of  organising  and  keeping  on  foot  the  agitation  necessary 
to  give  eflfect  to  Nos.  3  and  5  of  these  resolutions. 

Mr.  J.  P.  Schneider,  of  Bremen,  followed  with  a  paper  upon 
General  Average,  in  which  he  endeavoured  to  show  that  General 
Average  rested  entirely  upon  the  principle  of  voluntary  sacrifice. 
He  went  on  to  remark  that  it  had  long  been  the  wish  of  the  mer- 
chants and  insurers  of  all  maritime  nations  to  see  the  laws  of  General 
Average  assimilated,  since  the  contributions  to  General  Average 
were  regulated  by  the  laws  of  the  country  in  which  ship  and  cargo 
parted  company,  and  very  often  had  to  be  paid  in  different  coun- 
tries. The  assimilation  of  the  laws  of  Insurance  was  of  less  import- 
ance, since  it  was  left  to  the  choice  of  the  insurer  whether  he  would 
extend  his  insurance  to  foreign  property  and  foreign  countries ;  but 
that,  too,  was  very  desirable,  since  it  constantly  happened  that 
insurer  and  insured  belonged  to  different  countries.  The  following, 
he  said,  were  the  principal  points  which  called  for  reform : — 

1.  Expenses  of  the  ship  during  its  detention  by  Governments  and 
other  higher  powers. — By  the  laws  of  some  countries  these  expenses 
were  apportioned  as  General  Average.  In  the  speaker's  opinion  it 
was  wrong  to  assume  that  the  expenses  caused  by  the  detention  of 
ships  carrying  cargo  always  fell  upon  one  party.  Very  frequently, 
when  the  cargo,  by  reason  of  the  enforced  detention,  arrived  too 
late  for  the  market  which  was  contemplated  when  it  was  shipped, 
the  owner  of  the  cargo  suffered  a  greater  loss  than  the  shipowner, 
since  a  fall  in  prices  could  not  be  insured  against,  whereas  the 
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shipowner  conld  protect  himself  to  any  extent  he  pleased.  Each 
party  ought,  therefore,  to  bear  his  own  loss  when  a  ship  was  forcibly 
detained. 

2.  ExpeTises  in  ports  of  refuge,  —  The  above  remarks  were 
likewise  applicable  to  port  dues  and  wages  and  cost  of  main- 
tenance of  the  crew  when  the  ship  was  obliged  to  pnt  into  port 
on  account  of  Particular  Average  or  to  procure  necessaries  for  the 
voyage.  If  the  expenses  were  apportioned  as  General  Average,  the 
insurer,  who  contracted  to  indemnify  the  shipowner  against  all 
losses,  was  released.  When  the  cargo  had  to  be  landed  for  repairs, 
the  expenses  of  landing  and  reloading  the  cargo  ought  to  be  borne 
by  its  owner,  since  the  cargo  ought  not  to  stand  in  the  way  of  the 
shipowner  who  was  ready  to  do  his  duty. 

3.  Damage  doiie  by  collision, — If,  in  a  collision,  the  master  of 
neither  ship  could  be  shown  to  be  at  fault,  it  seemed  just  that  each 
should  bear  his  own  damage ;  if  one  only  was  at  fault,  he,  of  course, 
must  alone  be  answerable ;  if  both,  neither  ought  to  be  able  to 
claim  compensation  from  the  other.  This  was  recognised  by  the 
German  law,  which  was,  however,  silent  as  to  the  claims  of  the 
owners  of  cargo  for  damages  in  respect  of  collisions.  In  the 
speaker's  opinion,  the  owners  of  cargo  ought  to  look  to  the  master 
only,  to  whom  they  had  entrusted  their  goods,  and  the  German 
Supreme  Court  for  Mercantile  Cases  was  wrong  when,  in  a  recent 
case,  it  decided  in  favour  of  the  opposite  view. 

After  further  expressions  of  opinion  from  Sir  Travers  Twiss, 
Mr.  0.  SjOstrOm,  of  Bremen,  and  others,  Mr.  H.  H.  Meier,  at  the 
conclusion  of  some  remarks  which  he  oflFered,  moved,  and  it  was 
resolved : — 

*That  a  committee  be  appointed  to  consider  the  subject  of 
General  Average;  and  that  Mr.  Hach's  resolutions  and  Mr. 
Schneider's  paper  be  referred  to  that  committee.' 

The  same  report  further  mentions  that  on  Thursday, 
September  26,  1876,  the  conference  proceeded  to  the 
nomination  of  committees,  and  the  following  elections 
took  place : — Committee  upon  International  General  Aver- 
age Law:  Sir  Travers  Twiss  {Chairman),  Dr.  A.  Hinden- 


214  MARITIME  LEGISLATION. 

burg,  of  Copenhagen,  and  Messrs.  E.  E.  Wendt,  J. 
Wertheim,  of  Amsterdam,  H.  Th.  Hach,  and  D.  Murray. 
Secretanes :  Mr.  H.  D.  Jencken  and  Mr.  E.  S.  Tredgold, 
of  London. 

This  committee  was  during  the  following  montlis  con- 
siderably strengthened  by  the  addition  of  most  of  the 
gentlemen  who  had  in  previous  years  evinced  an  interest 
on  the  subject,  and,  as  soon  as  a  decision  was  arrived  at 
to  meet  in  the  autumn  of  1877  in  Antwerp  for  the  pur- 
pose of  trying  seriously  again  to  agree  upon  International 
General  Average  Eules,  the  committee  used  its  best 
endeavours  to  secure  a  large  attendance  on  that  occasion, 
so  that  when,  on  Thursday,  August  30,  1877,  the  meeting 
of  those  interested  in  the  subject  took  place  in  the  Town 
Hall  of  Antwerp,  not  less  than  sixty-eight  gentlemen  had 
assembled  either  as  delegates  of  the  most  important  mer- 
cantile and  underwriting  institutions  in  the  world,  or  as 
on  their  personal  account  connected  with  the  discussion. 

Sir  Travers  Twiss,  being  in  the  chair,  called  upon  me 
to  open  the  proceedings  by  delivering  my  address,  which 
I  did  in  the  following  words  : — 

The  executive  council  of  the  Association  having,  since  the 
Hague  Congress  in  1875,  considered  the  subject  of  the  laws  of 
General  Average  worthy  of  its  attention,  the  discussion  which  took 
place  at  last  year's  Bremen  Congress  on  the  matter  led  not  only 
to  the  appointment  of  a  standing  committee  on  General  Average 
at  the  headquarters  of  the  Association,  but  to  the  formation  of 
several  local  committees  in  different  parts  of  the  world. 

As  the  result  of  the  united  exertions  of  the  members  of  these 
committees  the  assembly  here  present  may  be  taken,  and,  I  am 
sure,  we  all  sincerely  hope  not  only  that  a  practical  international 
law  of  General  Average  may  result  out  of  our  discussions,  but  that, 
after  it  has  been  agreed  upon,  the  Governments  whose  flags  are 
principally  interested  in  the  questions  here  to  be  considered  may 
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take  the  necessary  steps  in  order  to  secure  its  enactment  by  the 
different  Legislatures. 

For  although  the  executive  council  is  well  aware  that  if  the 
principal  shipowners,  merchants,  and  their  respective  underwriters 
agree  among  themselves  as  to  the  principles  upon  which,  in  their 
joint  maritime  adventures,  questions  of  General  Average  are  to  be 
treated,  such  agreements  would  be  of  legal  force,  but  as  they  must 
be  renewed  for  each  maritime  adventure  separately,  in  a  binding 
form,  between  the  parties  to  it,  the  more  convenient  course  would 
be  to  obtain  their  enactment  at  law  by  the  authority  of  the  different 
Governments,  and  some  of  them  having  evinced  a  not  inconsiderable 
interest  on  the  subject,  we  may  hope  that  no  insurmountable 
obstacles  would  be  in  the  way  to  attain  this  desirable  end  in  a 
reasonable  time. 

The  transactions  of  the  first  International  General  Average 
Congress  at  Glasgow  1860,  or  the  second  at  London  1862,  and  of 
the  third  at  York  1864,  being  unfortunately  out  of  print,  reference 
as  to  the  history  of  the  previous  endeavours  to  obtain  uniformity 
in  the  international  law  of  General  Average  must  here  be  made  to 
the  well-known  work  of  our  friend  Mr.  Richard  Lowndes,  '  The 
Law  of  General  Average,'  second  edition,  and  to  the  second  edition 
of  my  ^  Papers  on  Maritime  Legislation.' 

There  it  will  likewise  be  found  recorded  that,  in  spite  of  re- 
peated attempts  made  by  the  Associated  Chambers  of  Commerce 
to  prevail  upon  Her  Britannic  Majesty's  Government  to  make  the 
rules  which  were  passed  at  the  last  congress  in  York  (1864)  a 
subject  of  imperial  legislation,  nothing  has  been  done ;  and  as  the 
manner  in  which  these  so-called  *York  Rules'  were  generally 
received,  and  have  been  reviewed  by  competent  authority,  has 
convinced  the  executive  council  that  no  better  starting-point  for 
discussion  could  be  offered,  it  was  decided  to  invite  you  to  enter 
seriatim  into  the  discussion  of  their  different  clauses. 

But  before  you  do  so,  let  me  allude  to  the  reports  which  have 
been  presented  by  the  local  committees  of  Bremen,  Gothenburg, 
and  Philadelphia. 

The  former  document  suggests  the  desirability  of  taking  the 
well-known  clauses  of  the  German  maritime  law  as  a  starting-point 
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for  our  deliberations,  but  keeping  in  view  that  the  York  rulea  are 
a  coiupromise  between  the  parties  who  considered  the  '  common 
safety '  principle  as  sufficient  for  a  basis  of  the  international  General 
Average  law,  and  those  who  insisted  upon  nothing  less  than  that 
the  common  benefit  of  the  maritime  adventure  should  be  the  guid- 
ing principle  of  it — the  Bremen  committee  discusses  the  York 
rules  very  fully,  and  submits  in  what  form  they  should  be  amended 
in  order  to  be  brought  into  conformity  with  the  German  maritime 
law. 

And,  bdaring  in  mind  that  the  executive  council,  or  rather 
those  of  its  members  upon  whom  the  management  of  the  afiairs  of 
all  matters  relating  to  General  Average  have  devolved,  owe  an 
expression  of  opinion  to  their  Bremen  friends  as  an  acknowledg- 
ment of  the  trouble  they  have  kindly  undertaken  in  the  joint 
cause,  I  think  it  my  duty  on  this  occasion  to  make  the  following 
observations : — 

As  far  as  I  recollect,  there  were  certainly  two  reasons  for  the 
York  Congress  in  not  following  the  German  law,  and  in  omitting 
to  place  at  the  head  of  the  York  rules  the  definition  of  what  is 
meant  by  a  General  Average  act.  The  first  was,  that  it  was  not 
easy  to  embrace  in  a  few  sentences  all  that  it  would  have  been 
considered  necessary  to  express  under  this  head ;  and  the  second  was, 
that  none  of  the  definitions  hitherto  either  enacted  in  foreign  laws, 
or  contained  in  the  well-known  authorities,  did  meet  with  general 
approval. 

And  the  executive  council  will  be  glad  to  have  your  opinion 
whether  you  see  any  objection  to  our  acceding  to  this  part  of  the 
Bremen  proposal  and  putting  at  the  head  of  the  international 
General  Average  Act  law  the  combined  Arts.  702  and  705  of  the 
German  law,  which  would  then  run  as  follows  : — 

'  All  damage  done  to  ship  or  cargo,  or  both,  by  the  master  or 
by  his  orders,  with  intent  to  save  both  from  a  common  danger, 
as  also  the  consequential  damages  resulting  therefrom,  and  the 
expenses  incurred  for  the  same  purpose,  are  General  Average. 

'  General  Average  is  borne  by  ship,  freight,  and  cargo  in 
common. 

'  Average  distribution  takes  place  only  when  ship  as  well  as 
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cargo,  and  both,  either  altogether  or  in  part,  have  really  been 
saved/ 

The  proposals  then  following,  viz. :  To  make  enactments :  as 
to  how  the  values  are  to  be  ascertained  of  any  sacrifices  made  for 
the  common  benefit ;  how  the  contributory  values  are  to  be  taken ; 
whether  the  rights  of  claimants  for  General  Average  sacrifices  are 
to  be  secured  in  any  particular  manner ;  and  how  the  contributions 
to  General  Average  are  to  be  guaranteed — nay,  if  you  think  fit,  be 
settled  according  to  the  usages  of  the  port  where  the  average 
statement  is  to  be  made  up,  as  they  hardly  involve  any  question  of 
principle. 

But  I  think  you  will  concur  that  with  great  propriety  the  port 
of  destination,  or  the  place  where,  in  consequence  of  a  General 
Average  act,  the  maritime  adventure  is  terminated,  could  be  fixed 
upon  as  the  place  for  the  adjustment  of  the  General  Average,  pro- 
vided the  parties  interested  do  not  agree  upon  any  other  course. 

Such  proviso  has  become  the  more  necessary,  as  in  some 
Eastern  parts  of  the  globe  the  custom  of  charging  enormous  com- 
missions for  making  adjustments  has  lately  induced  the  parties 
ultimately  liable  for  General  Average  contributions  to  insist  upon 
their  being  drawn  up  in  some  other  place  than  the  port  of  destina- 
tion, and  subject  to  this  proviso,  the  Bremen  proposal  is  recom- 
mended to  the  favourable  consideration  of  the  congress. 

A  reference  to  the  report  of  the  Bremen  delegate  to  the  York 
Congress,  our  late  lamented  friend  Crusemann,  would  have  convinced 
the  Bremen  committee  that  upon  the  consideration  of  no  other 
part  of  the  York  rules  more  time  was  spent  than  upon  the  rules 
Vn.  (port  of  refuge  expenses)  and  VIII.  (wages  and  maintenance 
of  crew  in  port  of  refuge),  and  it  remains  to  be  seen  whether  the 
discussions  which  must  here  take  place  on  these  most  important 
subjects  will  lead  to  a  more  satisfactory  working  of  these  two 
rules. 

But  there  is  one  observation  in  this  part  of  the  Bremen  report 
which  calls  for  a  remark. 

The  most  flagrant  cases  of  leaving  part  of  the  cargo  behind  in 
ports  of  distress  have  occurred  not — as  here  suggested — because 
the  ship  was  overloaded  from  the  beginning,  but  in  consequence  of 
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cotton  having  been  screwed  into  the  ship's  hold  in  conforrnity  with 
the  usages  of  the  original  port  of  loading,  and  &om  inability  in 
the  port  of  distress  to  restow  it  in  the  same  manner. 

The  suggestion  in  the  Bremen  report  that  only  the  value  of 
the  repairs  as  estimated  at  the  end  of  the  voyage  shall  be  deducted 
in  order  to  arrive  at  the  contributory  value  of  the  ship,  may  at 
first  sight  recommend  itself  to  the  favourable  consideration  of  the 
meeting,  but  so  many  practical  difficulties  may  be  expected  from 
the  adoption  of  this  suggestion  that  I  am  inclined  to  think  this 
meeting  will  not  recommend  any  alteration  of  the  tenth  rule. 

Under  the  heading  of  *  Articles  which  might  eventually  be 
used  as  a  compromise  to  English  views ' — under  which  term  the 
York  rules  are  apparently  mentioned — the  Bremen  report  consents 
to  the  wording  of  Rule  V.  (voluntary  stranding),  but  suggests  the 
propriety  of  enacting  that  damage  done  by  defending  a  ship  against 
enemies  or  pirates,  and  the  expense  of  ransoming  a  ship  after  cap- 
ture by  enemies  or  pirates,  should  be  made  good  in  General  Average 
— to  which  scarcely  any  objection  can  be  raised.  The  same  will 
be  found  with  respect  to  their  proposal  to  add  to  Rule  I.  (jettison 
of  deck  cargo) :  '  Provided  that  this  rule  applies  only  to  such 
vessels  as  are  expressly  constructed  and  fitted  up  for  such  trade  in 
such  a  way  that  the  deck  cargo  does  not  cause  any  extraordinary 
risk  to  the  navigation.' 

The  further  suggestions  under  this  head,  namely,  (a)  that  the 
contributory  value  of  freight  should  not  be  reduced  to  less  than 
one-half  of  the  gross  freight ;  (6)  that  any  loss  arising  to  cargo- 
owners  out  of  the  shipowner's  inability  to  provide  for  his  share  to 
a  bottomry  bond  should  be  rateably  distributed  among  them ;  and 
(c)  that  in  case  of  detention  hj  force  majeure  the  crew's  wages  and 
provisions  should  be  dealt  with  as  General  Average,  will  undoubtedly 
give  rise  to  some  interesting  discussions,  so  that  I  need  not  do  any 
more  in  this  place  than  call  attention  to  them. 

I  come  now  to  the  recommendation  in  the  Bremen  report  to 
reconsider  the  fourth  rule  (cutting  away  wreck),  and  I  beg  to 
express  the  hope  that  this  recommendation  will,  not  be  insisted 
upon,  for  this  rule  was  passed  in  conformity  with  the  well-known 
dictum  of  one  of  our  most  celebrated  Judges,  that  the  cutting 
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away  of  that  which,  being  in  a  state  in  which  it  cannot  be  saved, 
is  already  virtually  lost,  and  moreover  encumbering  the  navigation 
of  the  vessel,  is  therefore  not  such  a  sacrifice  as  to  give  a  title  to 
contribution. 

The  report  of  the  Swedish  committee  draws  very  prominently 
our  attention  to  the  enactment  in  their  law  that  no  jettison  of 
deckload  is  allowed  in  General  Average,  unless  effected  in  order 
to  lighten  the  vessel  when  aground ;  and  if  we  take  into  considera- 
tion that  this  law  is  in  existence  in  one  of  the  countries  which  have 
most  of  the  vessels  trading  under  their  flag  which  are  especially 
built  and  fitted  for  carrying  large  deckloads,  the  principle  here  laid 
down  is  undoubtedly  worthy  of  our  most  serious  consideration. 

The  further  suggestion  that  in  case  the  voyage  ends  in  a  port 
of  refuge  no  other  expenses  but  those  for  entering  the  port,  and 
for  the  maintenance  of  the  crew  till  such  resolution  is  arrived  at, 
are  allowable  in  General  Average,  appears  self  evident,  and  not 
requiring  a  special  enactment. 

The  final  suggestions  in  the  Swedish  report  relating  to  the 
contributory  values  of  ship,  cargo,  and  freight  will  undoubtedly 
have  the  full  consideration  of  the  meeting,  especially  so  far  as  it  re- 
lates to  the  observation  that  the  valuations  of  vessels  are  generally 
put  lower  than  they  ought  to  be,  a  calamity  which,  according  to 
my  own  experience,  can  only  be  rectified  by  insisting  in  valuations 
made  by  appraisers  who  are  not  only  competent,  but  sworn  to  be 
impartial. 

The  report  of  the  Philadelphia  committee,  or  rather  the  report 
of  the  committee  on  Adjustments  of  the  Board  of  Marine  Under- 
writers in  that  city,  and  addressed  to  the  said  Board,  opposes  the 
first  rule  (jettison  of  deck  cargo)  altogether,  because  deck  cargo 
interferes — in  their  opinion — with  the  navigating  and  general 
management  of  the  ship,  endangering  the  safety  of  the  cargo 
under  deck,  and  because  the  act  of  jettison  alone  secures  the  earn- 
ing of  freight  by  the  shipowner. 

The  report  approves  of  Rules  II.  (damage  by  jettison).  III. 
(extinguishing  fire  on  shipboard),  IV.  (cutting  away  wreck),  V. 
(voluntary  stranding),  VI.  (carrying  press  of  sail)  entirely,  but 
suggests  to  Rule  VII.  (port  of  refuge  expenses)  that  as  any  por- 
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tions  of  cargo  which  may  have  been  left  behind  in  a  port  of  refnge 
have  equally  benefited  with  the  rest  by  putting  into  port  of  refuge, 
they  should  not  be  exempted  from  contribution  to  General  Average, 
and  further  suggests  to  Rule  VIII.  (wages  and  maintenance  of 
crew  in  port  of  refuge)  that  such  allowance  should  not  only  be 
made  from  the  date  of  entering  the  port  of  refuge,  but  from  the 
bearing  away  for  that  port,  repeating  at  the  same  time  the  objection 
raised  under  the  previous  rule  with  respect  to  the  exemption  of 
cargo  left  at  port  of  refuge  from  General  Average. 

Rule  IX.  (damage  to  cargo  in  discharging)  is  opposed  because 
of  the  inability  to  see  any  diflFerence  in  the  method  of  discharging 
under  the  master's  discretion. 

The  Rules  X.  and  XI.  (contributory  values)  are  approved  of, 
but  an  addition  is  suggested  to  the  former — that  even  in  the  event 
of  loss  after  departure  from  a  port  of  refuge  an  apportionment  in 
General  Average  of  all  expenses,  with  the  exception  of  the  wages 
and  maintenance  of  the  crew,  should  take  place;  a  proposition 
which  is  not  likely  to  obtain  the  assent  of  this  meeting. 

My  reason  for  thus  going  more  ftilly  into  the  arguments  upon 
which  the  resolutions  of  the  Philadelphia  report  as  stated  are  based 
is,  that  our  friends  there  are  not  represented  among  us  by  a  special 
delegate,  whereas  we  have  the  satisfaction  of  seeing  in  this  bieeting 
delegates  from  Bremen  and  from  Gothenburg,  who,  I  am  sure,  will 
take  care  that  their  views  shall  be  properly  pressed  upon  the  meeting. 
Before  concluding,  I  ought  to  mention  that  the  Executive  Council 
has  to  thank  Mr.  Joh.  Phil.  Schneider,  of  Bremen,  for  the  '  Rules 
for  the  adjustment  of  claims  for  General  Average,  and  for  averages 
from  collision  proposed  for  universal  adoption ;  *  but  as  the  York 
rules  had  been  previously  suggested  as  a  basis  for  our  deliberations, 
the  executive  could  not  do  more  than  circulate  Mr.  Schneider's 
rules  and  submit  to  the  meeting,  to  consider  how  much  of  them 
could  be  used  for  the  improvement  of  the  York  rules. 

May  our  deliberations  lead  to  a  successful  issue  of  an  inter- 
national General  Average  law ! 

The  Chairman  then  suggested  that  the  York  rules  should 
be  taken  as  a  basis  of  discussion,  but  before  the  sense  of 
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the  meeting  thereupon  could  be  ascertained,  Mr.  F.  B.  B. 
Natusch  (one  of  the  delegates  from  Lloyd's)  rose  and 
handed  in  the  following  letter : — 

To  the  Chairman  of  the  Meeting  of  the  Association  for  the  Reform 
and  Codification  of  the  Law  of  Nations, 

Average  Law  Department. 

Lloyd's :  August  1877. 

Sir, — The  Association  for  the  Reform  and  Codification  of  the 
Law  of  Nations  having  invited  the  committee  of  Lloyd's  to  send 
representatives  to  the  meeting  at  Antwerp,  where  the  question  of 
General  Average  is  to  be  the  subject  of  discussion,  Messrs.  F.  B. 
B.  Natusch  and  Joseph  Hillman  have  been  appointed  by  the  com- 
mittee as  a  deputation  to  represent  them  on  that  occasion,  with 
Captain  Henry  Montague  Hozier,  the  secretary  of  Lloyd's. 

At  the  same  time  the  committee  think  it  right  to  place  before 
the  Association  their  views  upon  the  subject,  and  the  views  which 
those  who  represent  them  will  support. 

There  is  a  strong  feeling  in  this  committee  that  the  differences 
which  exist  in  various  countries  upon  this  subject  would  be  best 
met  by  abolishing  General  Average  altogether.  Possibly  this  can- 
not now  be  done ;  and,  if  so,  the  committee  consider  that,  so  far  as 
English  practice  is  concerned,  any  difference  should  be  met  by 
curtailing,  not  by  enlarging,  the  English  rules. 

The  sacrifice  of  a  part  to  avoid  an  impending  peril  was  the 
foundation  of  General  Average,  and  was  the  very  essence  of  any 
claim.  This  ingredient  should  still  form  the  basis  of  any  claim, 
and  without  this  basis  the  new  element  of  common  benefit  should 
not  be  allowed  to  have  any  place. 

From  the  fact  that  the  York  rules  are  to  be  adopted  as  a  basis 
for  discussion,  it  is  clear  that  no  return  to  first  principles  can  be 
expected  from  the  Antwerp  meeting,  for  in  the  opinion  of  the 
committee  those  rules  extend  considerably,  both  in  principle  and 
amount,  the  area  in  which  General  Average  may  be  recovered,  and 
the  attempt  to  establish  uniformity  is  carried  out  solely  by  intro- 
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ducing  into  the  law  of  England  cases  of  General  Average  which 
are  allowed  abroad,  but  not  in  England,  and  which  the  committee 
consider  most  objectionable. 

The  committee  think  it  right  to  bring  these  views  to  the 
attention  of  the  Association,  that  it  may  be  understood  they  are 
averse  to  any  proposal  for  assimilating  General  Average  which 
is  based  upon  extending  in  any  manner  the  English  law,  instead 
of  reducing,  both  in  principle  and  amount,  the  cases  in  which  it 
can  be  claimed.— I  have  the  honour  to  be,  Sir, 

Your  obedient  Servant, 
(Signed)  George  J.  Goschen, 

Cliairman  of  Lloyd! s. 

After  the  General  Secretarj^  had  read  the  letter  and 
the  emotion  caused  by  its  contents  had  a  little  subsided, 

Mr.  Ph.  H.  Rathbone  (Chairman  of  the  Liverpool  Board  of 
Underwriters)  stated  that  he  did  not  think  that  the  position  taken 
up  by  Lloyd's  corporation  was  in  any  way  justified ;  the  doctrine 
and  practice  of  General  Average  being  of  universal  application,  he 
could  not  admit  the  practicability  of  any  other  course  than  to 
discuss  any  amendments  which  might  be  suggested  for  the  im- 
provement of  the  York  rules. 

Mr.  John  Glover  (Ex-Chairman  of  the  General  Shipowners' 
Society  in  London)  thought  that,  in  order  to  simplify  the  proceed- 
ings, the  delegates  of  Lloyd's  should  be  desired  to  explain  the  reasons 
which  induced  that  body  to  send  a  letter  of  so  serious  a  character. 

Mr.  T.  HiLLMAN  (one  of  these  delegates)  thereupon  rose  and 
explained  that,  in  their  view.  General  Average  had  become  such  an 
unbearable  weight  to.  commercial  transactions  that  it  would  be  for 
their  benefit  if  it  could  be  altogether  abolished,  and  he  considered 
himself  the  more  justified  to  urge  this  view  as  everyone  nowadays 
insured  everything,  so  that  the  underwriter  really  becomes  liable 
for  whatever  happened  on  the  voyage,  and  it  was  immaterial  to 
him  whether  it  was  paid  in  the  shape  of  General  or  of  Particular 
Average,  or  whether  it  was  paid  as  expenses  for  the  ship  or  for 
the  cargo.     He  also  criticised  from  a  moral  point  of  view  the  very 
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prevalent  tendency  to  speculate  on  the  admission  of  certain  items 
into  General  Average  and  the  probability  of  causing  jettisons  by 
the  overloading  of  vessels.  He  alluded  further  to  the  great  delays 
and  the  heavy  expenses  which  were  caused  by  the  adjustment  of 
General  Averages.  He  wound  up  his  remarks  by  declaring  his 
conviction  that  the  evil  of  General  Average  was  not  a  necessary 
one,  and  that  the  policies  of  insurance  were  quite  sufficient  to 
settle  the  different  questions  arising  under  this  head. 

Mr.  Lawrence  R.  Baily  (Representative  of  the  Steam  Ship- 
owners' Association  of  Liverpool)  observed  that,  although  he  might 
concede  the  correctness  of  the  facts  as  stated  by  Mr.  Hillman,  he 
could  not  agree  that  the  arguments  brought  forward  by  that  gentle- 
man, and  which  principally  concerned  England,  could  have  any 
influence  in  considering  the  question  whether  it  was  advisable  to 
frame  *  International  General  Average  Rules.'  He  did  not  believe 
it  possible  to  abolish  General  Average  altogether,  and  in  defending 
his  point  of  view  he  gave  an  example  respecting  the  expenses  in 
a  port  of  refuge. 

Dr.  E.  N.  Rahusen  (Delegate  of  the  Netherland  Handels  Maat- 
schappij  and  the  Shipowners'  Association  of  Amsterdam)  expressed 
his  belief  that  the  General  Average  customs  would  last  longer  than 
Lloyd's  itself.  He  remarked  that  Mr.  Hillman's  allusion  to  jettisons 
caused  by  the  overloading  of  vessels  was  inopportune,  as  in  such 
cases  no  claim  for  General  Average  could  be  substantiated.  He 
mentioned  some  other  cases  in  which  allowances  in  General 
Average  would  not  take  place.  With  respect  to  the  long  delays, 
he  observed  that  they  arose  not  in  making  the  apportionment,  but 
in  examining  the  facts  which  had  given  rise  to  the  case  and  in 
collecting  the  documents  from  the  different  parties  interested.  It 
was,  moreover,  not  exact,  certainly  with  regard  to  Holland,  to  say 
that  all  property  was  generally  insured,  and  therefore  the  institu- 
tion of  General  Average  could  not  possibly  be  done  away  witli. 

Mr.  Manley  Hopkins  stated  that,  although  he  and  two  of  his 
colleagues  (who  had  unfortunately  been  prevented  from  appearing) 
Ijad  been  delegated  to  attend  this  meeting  by  the  Average  Adjus- 
ters' Association  in  London,  he  had  to  reserve  to  his  clients  the 
power  to  ratify  or  not  to  ratify  the  result  of  the  deliberations  at 
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which  this  meeting  would  ultimately  arrive.  He  was  well  aware 
that  International  Conventions  could  only  arrive  at  results  by 
mutual  concessions  of  its  delegates,  who  must  have  been  instructed 
how  far  to  go,  and  he  was  therefore  highly  interested  as  to  the 
results  he  would  be  able  to  report  to  his  colleagues. 

Mr.  H.  H.  Meier  (President  of  the  North  German  Lloyd  of 
Bremen)  was  of  opinion  that  the  meeting  should  pass  over  the 
letter  of  Lloyd's  to  the  order  of  the  day  as  indicated  by  the  Presi- 
dent, viz.  discuss  the  York  rules  and  the  concessions  which  could 
be  made  in  order  to  arrive  at  distinct  rules. 

Mr.  John  Glover  (Ex-Chairman  of  the  General  Shipowners' 
Society  in  London)  did  not  concur  in  the  extreme  view  the 
committee  of  Lloyd's  intended  to  take  upon  this  question,  but 
suggested  that  the  reasons  given  in  the  communication  now  under 
consideration  should  be  used  for  the  purpose  of  reducing  not  only 
the  expenses,  but  also  the  items  to  be  qualified  as  admissible  in 
General  Average  as  much  as  possible. 

After  a  very  lively  discussion  as  to  the  future  course  of  pro- 
ceeding, in  which  the  President,  Sir  Travers  Twiss,  suggested 
that  Mr.  Goschen's  letter  should  be  entered  on  the  minutes,  Mr. 
Natdsch  wished  it  to  be  understood  that  the  committee  of 
Lloyd's  had  only  in  view  the  prevention  of  the  future  development 
of  the  present  system  of  General  Average.  Mr.  Lowndes  mentioned 
that,  as  Lloyd's,  by  sending  three  delegates  to  this  meeting,  had 
a  perfect  right  to  express  their  opinion,  the  passing  to  the  order 
of  the  day  was  not  intended  to  show  any  hostile  feeling  towards 
Lloyd's ;  whereupon  it  was  unanimously  resolved  '  That  the  said 
letter  should  be  entered  on  the  minutes  of  the  conference.' 

The  discussion  on  the  letter  from  Lloyd's  having  thereby  termi- 
nated,  Mr.  H.  H.  Meier  formally  proposed :  '  That  the  York  rules 
should  be  taken  as  a  basis  of  discussion  for  this  meeting.'  This 
resolution  was  almost  immediately  adopted,  after  having  been 
seconded  by  Mr.  R.  Lowndes,  of  the  Liverpool  Chamber  of  Com- 
merce. This  latter  gentleman  then  proceeded  to  analyse  and  dis- 
cuss the  meaning  of  the  first  York  rule,  which  runs  as  follows :  — 

Rule  1 .  Jettison  of  Deck  Cargo, — A  jettison  of  timber  or  deals, 
or  any  other  description  of  wood  cargo,  carried  on  the  deck  of  a 
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ship  in  parsuance  of  a  general  custom  of  the  trade  in  which  the 
ship  is  then  engaged,  shall  be  made  good  as  General  Average  in 
like  manner  as  if  such  cargo  had  been  jettisoned  from  below  deck. 

*  No  jettison  of  deck  cargo  other  than  timber  or  deals,  or  other 
wood  cargo,  so  carried  as  aforesaid,  shall  be  made  good  as  General 
Average. 

*  Every  structure  not  built  in  with  the  frame  of  the  vessel  shall 
be  considered  to  be  a  part  of  the  deck  of  the  vessel.' 

Mr.  Lowndes  advocated  the  adoption  of  this  rule.  Dr.  Rahuse^T, 
of  Amsterdam,  and  Mr.  Winge,  of  Ohristiania,  together  with  some 
English  speakers,  having  taken  part  in  the  debate  on  different  sides, 
Mr.  Meier,  of  Bremen,  remarked  that  he  reserved  to  himself  the 
right  to  move  an  amendment  in  the  event  of  Rule  I.,  which  ha 
wished  neither  to  oppose  or  support,  beiug  adopted.  Mr.  Cupier, 
of  Newcastle,  Mr.  ELagh,  of  Bremen,  Mr.  Jacobsen,  of  Copen- 
hagen, and  Sir  Travers  Twi3S,  President  of  the  General  Average 
Committee,  examined  from  various  points  of  view  the  principle  at 
the  bottom  of  the  rule  and  the  diverse  eventualities  which  might 
present  themselves.  Mr.  J.  Langlois  agreed  with  the  opponents 
of  the  rule,  because  it  is  too  difiicult  to  prove  what  portion  of  the 
deck  cargo  has  been  voluntarily  thrown  overboard  and  what  portion 
has  been  swept  away  by  the  sea. 

Mr.  Rathbone  then  moved  that  the  first  York  and  Antwerp 
Rule  should  run  thus :  ^  No  jettison  of  deck  cargo  shall  be  made 
good  as  General  Average.' 

Dr.  Rahusen  seconded  the  motion,  Mr.  Axel  Winge,  how- 
ever, proposed  as  an  amendment  the  addition  of  the  words  :  '  Ex-* 
eept  in  case  of  jettison  to  save  the  vessel.' 

This  amendment  was  seconded  by  Mr.  Jacobsen,  but  lost  by 
a  large  majority.  Mr.  Rathbone's  resolution  was  thereupon  sub- 
mitted to  the  meeting  and  carried  by  26  votes  to  10. 

The  meeting  of  the  committee  broke  up  at  six  o'clock,  adjourn* 
ing  till  the  next  day  at  ten. 


On  August  31  the  sitting  was  resumed.  Sir  Travers  Twiss 
was  in  the  chair,  and  was  supported  by  Messrs.  E.  E.  Wendt, 
Meier,  Engels,  Peborgh  and  Rand  Baily,  the  Honorary  Secretary 
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of  the  Antwerp  committee.  After  the  formal  business  had  been 
dismissed  and  Mr.  Rand  Baily  had  placed  upon  the  table  the  far- 
ther correspondence  and  papers,  the  discussion  upon  Rule  I.  was 
resumed  by  Mr.  Rathbone,  who  was  followed  by  Mr.  Lowndes,  Mr. 
Jacobsen,  and  Mr,  Capper.  With  reference  to  the  word  *  structure,' 
Mr,  Natusch  defined  what  in  his  opinion  ought  to  be  considered 
the  frame  of  an  iron  ship. 

Dr.  Rahusen  then  submitted  an  amendment  which  ran  as 
follows :  '  That  cargo  laden  in  any  structure  not  built  in  with  the 
frame  of  the  vessel  shall  be  considered  to  be  deck  cargo.' 

The  amendment,  which  was  seconded  by  Mr.  Hillman,  having 
been  advocated  and  opposed  on  various  grounds  by  different  members 
of  the  committee,  was  finally  rejected  without  a  division. 

The  rule  as  it  then  stood  was  now  put  by  the  Chairman,  that : 
*  Every  structure  not  built  in  with  the  frame  of  the  vessel  shall  be 
considered  to  be  a  part  of  the  deck  of  the  vessel.' 

Mr.  Brown,  of  Hull,  made  some  technical  observations  hereupon 
which  were  not  approved  by  the  auditory.  Dr.  Wertheim  read 
an  extract  from  the  report  of  the  labours  at  York,  in  which  Mr. 
Baily  supported  the  paragraph  which  he  was  now  desirous  of  sup- 
pressing. Mr.  Baily  retorted  that  he  had  taken  this  line  of 
action  precisely  because  of  the  difficulties  that  have  presented 
themselves.  Mr,  Lowndes  saw  no  difficulty  in  the  interpretation 
of  the  word  '  frame,'  and  proposed  the  maintenance  of  the  word  in 
question. 

Dr.  Rahusen's  amendment :  '  That  cargo  laden  in  any  structure 
not  built  in  with  the  frame  of  the  vessel  shall  be  considered  to  be 
deck  cargo.'  As  it  stood,  the  amendment,  when  put  by  the  Chair- 
man, was  rejected,  and  the  whole  rule  was  then  put  to  the  meeting 
in  the  following  form  and  adopted : — 

*  Rule  I.  Jettison  of  Deck  Cargo. — No  jettison  of  deck  cargo 
shall  be  made  good  as  General  Average. 

*  Every  structure  not  built  in  with  the  frame  of  the  vessel  shall, 
be  considered  to  be  a  part  of  the  deck  of  the  vessel.' 

;  The  meeting  then  proceeded  to  discliss 
^RuLS  II.    Damage  by  Jettison. — Damage  done  to  goods  or 
merchandise  by  water  which  unavoidably  goes  down  a  ship's  hatches, 
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opened  or  other  opening  made,  for  the  purpose  of  making  a  jettison 
shall  be  made  good  as  General  Average  in  case  the  loss  by  jettison 
is  so  made  good. 

'  Damage  done  by  breakage  and  chafing,  or  otherwise  from  de- 
rangement of  stowage  consequent  upon  a  jettison,  shall  be  made 
good  as  General  Average.' 

Dr.  Wertheim  proposed,  and  Mr.  Hillman  seconded,  that  the 
first  part  of  the  second  rule  be  adopted  as  printed.  Mr.  Heim 
pointed  out  that  the  French  translation  did  not  convey  the  mean- 
ing of  the  English  text.  Mr.  Hillman  proposed  that  the  word 
'  no '  be  introduced  before  the  word  *  damage,'  the  first  word  of  the 
rule.  Mr.  Van  Peborgh  declared  that  he  only  voted  for  it  at 
York  out  of  a  spirit  of  concession,  the  great  majority  being  then 
fevourable  to  it.  Mr.  Manley  Hopkins  thought  that  it  was  diffi- 
cult and  perhaps  inopportune  to  discuss  this  question,  as  it  touched 
the  general  principle  of  what  are  the  consequences  of  an  average,  a 
subject  at  present  under  consideration  in  London  judicial  circles. 
Mr.  Hillman's  amendment,  opposed  as  it  was  to  the  first  part  of 
Rule  II.,  was  rejected  by  a  large  majority,  and  the  original  paragraph 
was  adopted  by  a  majority  of  37  votes  to  6. 

As  regards  the  second  paragraph  of  Rule  II.,  Dr.  Rahusen 
proposed  to  add  the  words  :  '  In  case  the  loss  by  jettison  is  so  made 
good.'  Mr.  Meier  here  remarked  that  it  was  desirable  that  every 
niodification  which  only  bore  upon  the  change  of  words  should  be 
avoided  by  honourable  members  in  order  to  expedite  their  labours, 
and,  because,  in  any  case,  the  resolutions  of  the  congress,  before 
passing  into  law  in  any  country,  would  be  the  objects  of  a  profound 
examination  into  the  text. 

Dr.  Rahusen's  amendment  was  then  adopted,  the  second  para- 
graph accordingly  running :  '  Damage  done  by  breakage  and 
chafing,  or  otherwise  from  derangement  of  stowage  consequent 
upon  a  jettison,  shall  be  made  good  as  General  Average,  in  case 
the  loss  by  jettison  is  so  liiade  good.' 

The  meeting  now  proceeded  to  the  consideration  of  Rule  III., 
which  was  drawn  up  in  the  following  terms : 

'Rule  III.  ^tinguishing  Fire  on  Shipboa/rd. — Damage  done 
to  a  ship  and  cargo,  or  either  of  them,  by  water  or  otherwise, 
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in  oxtinguishiDg  i\  fire  on  board  the  ship,  shall  be  General 
Average.' 

Mr.  Poole,  seconded  by  Mr.  Eik^els,  moved  the  adoption  of 
the  rule. 

Mr.  Lowndes,  however,  proposed  as  an  amendment  the  addi- 
tion of  the  words  *  '  Except  that  no  compensation  be  made  for 
damage  done  by  water  to  packages  actually  on  fire.' 

Dr.  Rahusen  seconded  the  amendment.  On  Mr.  Meier's 
suggestion,  the  closing  portion  of  the  amendment  was  altered  from 
'  packages  actually  on  fire '  to  *  packages  which  have  been  on  fire.' 
Thus  altered,  the  amendment  was  adopted  by  a  majority  of  36  votes 
to  4. 

Rule  IV.  was  next  proceeded  with. 

*  Rule  IV,  CutHng  away  Wreck. — Loss  or  damage  caused  by- 
cutting  away  the  wreck  or  remains  of  spars,  or  of  other  things 
which  have  previon.<}ly  been  carried  away  by  sea  peril,  shall  not  be 
made  good  as  General  Average.' 

Mr.  Capper,  seconded  by  Mr.  Murray,  moved  the  adoption  of 
the  rule  as  it  stood. 

Mr.  Hach,  in  the  name  of  the  German  committee,  asked  for  a 
reconsideration  of  the  rule  formulated  at  York,  which  he  maintained 
to  be  perhaps  too  absolute  for  all  contingencies,  and  stated  that  his 
friends  only  voted  for  it  in  a  spirit  of  concession. 

Mr.  J.  Langlois  was  opposed  to  Rule  IV.,  because  the  captain 
was  thus  likely  to  think  of  his  own  interest  rather  than  of  the 
general  interest,  and  he  asked  for  the  reasons  which  had  induced 
the  proposition  ol  Rule  IV. 

Dr.  Rahusejm  thought  that,  when  a  thing  which  is  overboard  is 
cut  away,  the  thing  is  already  lost.  It  was  not  just  to  allow,  as 
was  done  in  Holland  and  in  Belgium,  the  half  of  the  value  already 
lost.  A  mast  which  hangs  alongside  overboard,  held  to  the  ship 
only  by  a  few  ropes,  was  a  lost  mast.  From  another  point  of  view, 
Dr.  Rahusen  went  on,  the  captain,  whose  vessel  was  insured,  would 
be  tempted  to  modity  his  protest  according  to  circumstances  if  the 
article  was  rejected. 

Mr.  Hopkins  admitted  that  Rule  IV.  was  harsh,  but  it  seemed 
diflScult  to  do  otherwise,  and  it  is  applied  in  England. 
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Mr.  Middleberg,  of  Copenhagen,  Mr.  Winge,  of  ChriBtiania, 
and  Mr.  Van  Peborgh  all  supported  the  rule. 

Mr.  Rathbone  remarked  that,  in  order  to  accept  it,  one  must  be 
imbued  with  the  general  spirit  of  the  rule,  in  virtue  of  which  there  is 
no  sacrifice  when  the  cause  itself  of  the  danger  is  to  be  sacrificed. 

Mr,  J.  Langlois  insisted  on  the  objections  \^  hich  he  had  ofiered. 
If  one  does  not  give  compensation  for  the  mast  which  has  been 
cut  away,  one  should  do  so  for  the  sails,  yards,  and  so  on,  that  are 
sacrificed  at  the  same  time. 

Mr.  Jagobsen  pointed  out  that  in  these  cases  the  sacrifice 
which  the  captain  made  was  compulsory,  and  not  voluntary,  which 
is  of  the  essence  of  General  Average. 

Rule  IV.  was  then  put  to  the  vote,  and  adopted  unanimously. 

The  committee  now  adjourned  till  two  p.m.  On  its  reassembling 
at  that  hour  the  chair  was  taken  by  Lord  O'Hagan,  who  has  since 
died,  to  the  regret  of  his  friends  and  admirers. 

His  lordship,  who  was  supported  by  Sir  Travere  Twiss,  Messrs. 
E.  E.  Wendt,  Meier,  Engels,  Charles  Clark,  and  Van  Peborgh, 
read  Rule  V.,  of  which  the  following  is  the  text : — 

'  Rule  V.  Voluntary  Stranding. — When  a  ship  is  intentionally 
run  on  shore  because  she  is  sinking  or  driving  on  shore  or  rocks, 
no  damage  caused  to  the  ship,  the  cargo,  and  the  freight,  or  any 
or  either  of  them  by  such  intentional  running  on  shore,  shall  be 
made  good  as  General  Average.' 

Mr.  Natusch  proposed,  and  Mr.  Rathbone  seconded,  the  rule, 
which  was  unanimously  adopted. 

Lord  0' Hag  an  now  read  Rule  VI.     It  is  thus  conceived  : — 

'  Rule  VL  Carrying  Press  of  Sail. — Damage  occanioned  to  a 
ship  or  cargo  by  carrying  a  press  of  sail  shall  not  be  made  good  as 
General  Average.' 

This  rule,  proposed  by  Mr.  Murray,  and  seconded  by  Dr.  Wer-» 
THKIM,  was  carried  Tusmine  coni/radicente. 

Lord  O'Hagan  then  read  Rule  VIL,  which  was  couched  as 
follows : — 

*  Rule  VII.  Port  of  Refuge  Expenses. — When  a  ship  shall  have 
entered  a  port  of  refuge  under  such  circumstances  that  the  ex- 
penses of  entering  the  port  ai'e  admissible  as  General  Average,  and 
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when  she  shall  have  sailed  thence  with  her  original  cargo,  or  a 
part  of  it,  the  corresponding  expenses  of  leaving  such  port  shall 
likewise  be  so  admitted  as  General  Average ;  and  whenever  the  cost 
of  discharging  cargo  at  such  port  is  admissible  a&  General  Average, 
the  cost  of  reloading  and  stowing  such  cargo  on  board  the  said 
phip,  together  with  all  storage  charges  on  such  cargo,  shall  likewise 
be  so  admitted.  Except  that  any  portion  of  the  cai^o  left  at  such 
port  of  refuge,  on  account  of  its  being  unfit  to  be  carried  forward, 
or  on  account  of  the  unfitness  or  inability  of  the  ship  to  carry  it, 
shall  not  be  called  on  to  contribute  to  such  General  Average.' 

Mr.  Hach  proposed  the  suppression  of  the  last  switence  in  the 
rule  beginning, '  Except  that  any  portion  of  the  cargo.'  Mr.  Meier 
seconded  this  amendment. 

Mr.  Hopkins  remarked  that  this  article  was  one  of  the  mast 
important.  From  the  English  point  of  view  the  responsibility  of 
the  freight  entered  into  the  reckoning  as  an  element  of  appreciation. 

Mr.  Schneider,  of  Bremen,  then  read  the  following  extracts 
from  his  work  on  the  subject : — 

'  Section  VII.  Expenses  and  losses  in  a  port  of  refuge  shall  be 
adjusted  as  General  Average  in  the  following  cases  only : 

(a)  When  a  vessel  has  entered  for  necessary  repairs  of  damage 
voluntarily  caused  to  it  in  the  interest  of  all  concerned ; 

Qi)  When  a  vessel  has  entered  in  order  to  escape  from  hostile 
men  of  war ; 

(c)  When  a  vessel  has  entered  for  the  purpose  of  waiting  for 
instructions  from  the  parties  concerned,  in  case  the  port  of 
destination  is  under  hostile  sway. 

*  Neutral  goods  shall,  however,  be  free  from  contribution  in  the 
cases  h  and  c. 

'  If  a  vessel,  making  for  a  port  of  refuge,  is  captured  or  perishes 
before  having  reached  the  port,  each  party  bears  its  loss,  although 
part  of  the  cargo  may  have  been  saved  in  lighters. 

*  No  General  Average  ensues  from  entry  into  another  port  in 
case  the  port  of  destination  is  blockaded  by  friendly  forces  or  from, 
detention  by  superior  might. 

'  The  expenses  and  losses  in  a  port  of  refuge  are,  with  reference 
to  repartition  in  particular  cases,  to  be  distinguished  as  follows  :— -^ 
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'  ] .  Expenses  payable  on  the  vessel's  entry  or  departure. 

^  2.  Lighterage  and  damage  or  loss  sustained  in  the  act  of 
lightening  the  vessel. 

'  3.  Expenses  of  discharging  and  reloading,  and  of  carriage  and 
warehouse  rent,  in  case  the  vessel  must  be  discharged  for  the 
purpose  of  repairs. 

*4.  Wages  and  maintenance  of  the  ship's  equipage  during 
detention. 

'  5.  Expenses  of  procuring  money  for  defraying  the  charges 
incurred. 

*  If  a  vessel,  after  having  reached  a  port  of  refuge,  is  not  held 
worth  repairing,  the  expenses  and  losses  mentioned  under  1  and  2 
only  shall  be  distributed  as  General  Average. 

'  In  case  a  vessel  has  entered  a  port  of  refuge  for  repairs  of 
Particular  Average  the  expenses  under  1  and  4  shall  be  borne  by 
the  ship,  the  items  under  2  and  3  ratably  by  the  cargo,  those 
under  5  by  the  parties  for  whose  benefit  the  money  has  been 
expended. 

*  In  case  a  vessel  has  entered  a  port  of  refuge  for  repairs  of 
General  and  Particular  Average  the  expenses  incurred  shall  be 
divided  in  proportion  to  the  importance  of  each  description  of 
average  i^d  be  distributed  as  before  stated.' 

Sir  Travers  Twiss  proposed  in  the  first  place  to  discuss  the 
amendment  of  Mr.  Hach,  which  was  then  supported  by  Mr. 
Lowndes,  and  regarded  from  various  points  of  view  by  Messrs. 
Baily,  Hillman  and  Nesbitt. 

Mr.  Goudert,  of  New  York,  brought  to  mind  the  reasons  for 
which,  by  mutual  concessions,  the  resolution  of  York  had  been  taken, 
and  did  not  believe  that  it  was  necessary  to  give  them  up  any  more 
than  the  exception  which  Mr.  Hach  desired  by  his  amendment  to 
suppress. 

Mr.  Jacobsen  submitted  some  arguments  in  favour  of  the  reso- 
lution of  York,  but  neither  did  he  admit  the  exception. 

Dr.  Bredius,  of  Dordrecht,  saw  a  contradiction  between  the 
exception  at  the  end  of  the  rule  and  the  other  part  of  it.  '  The 
rejection  of  that  exception,'  he  said,  '  would  be  an  injustice  to- 
wards the  ship,  when  a  portion  of  the  cargo  is  not  suit^able  for 
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reloading ;  and  in  case  of  the  incapacity  of  the  ship  to  take  this 
cargo  again  on  board,  the  former  is  already  affected  with  the  loss 
of  its  freight.' 

Mr.  M£I£R  did  not  approve  the  point  of  view  taken  np  by 
Mr.  Coudert,  but  thought  that  the  exception  should  be  suppressed. 

In  reply  to  the  observation  of  a  member,  Sir  Travers  Twiss 
observed  that  the  final  words, '  such  General  Average,'  refer  only  to 
the  case  of  '  reloading  and  stowing  such  cargo  on  board  the  same 
ship.' 

After  some  observations  had  been  made  by  Mr.  Griffith,  Lord 
O'Hagan  put  the  amendment,  which  was  carried  by  31  votes 
to  13. 

Mr.  Schneider  proposed  to  substitute  section  7  of  his  report 
for  Rules  VII.  and  VIII.,  but  found  no  support. 

Lord  O'Hagan  then  put  it  that  Rule  VII.,  omitting  the  last 
paragraph,  be  approved  and  adopted.  This  proposal  was  accepted 
by  39  votes. 

Lord  O'Hagan  then  read  Rule  VEIL,  which  runs  as  follows : — 

'  Rule  VIII.  Wa^ea  and  Maintenance  of  Crew  in  Port  of 
Refuge, — When  a  ship  shall  have  entered  a  port  of  refuge  under 
the  circumstances  defined  in  Rule  VII.,  the  wages  and  cost  of 
maintenance  of  the  master  and  mariners,  fi'om  the  time  of  entering 
such  port  until  the  ship  shall  have  been  made  ready  to  proceed 
upon  her  voyage,  shall  be  made  good  as  General  Average.  Except 
that  any  portion  of  the  cargo  left  at  such  port  of  refiige  on  account 
of  its  being  unfit  to  be  carried  forward,  or  on  account  of  the  unfit- 
ness or  inability  of  the  ship  to  carry  it,  shall  not  be  called  on  to 
contribute  to  such  General  Average.' 

Mr.  Rathbone  moved,  and  Dr.  Rahusen  seconded,  the  adoption 
of  this  rule.  Mr.  Hach  proposed  the  omission  of  all  words  from 
the  word  *  except,'  and  Dr.  Bredius  seconded  him.  The  amend- 
ment was  carried  by  32  votes  to  2. 

Mr.  Nesbitt,  however,  opposed  the  whole  rule,  and  proposed  the 
insertion  of  the  word  *  not '  between  '  shall '  and  '  be  made '  in  the 
final  clause  of  the  amended  rule. 

Mr.  Meier  remarked  that  this  point  was  of  great  importance  for 
the  relations  between  shipowners  and  insurers.     Policies  could  be 
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easily  effected  at  Lloyd's  with  the  clause  to  pay  according  to 
foreign  General  Average  statements.  Now  the  expenses  foreseen 
in  Rule  VII,  are  provided  for  thus,  and  Lloyd's  have  never  raised  any 
difficulties.  It  was  astonishing  that,  although  they  continued  to 
insure  eveiy  day  on  such  conditions,  they  came  now  into  that  room 
and  declared  here  the  whole  subject  of  General  Average  to  be  a 
calamity. 

Mr.  John  Glover  said,  as  a  delegate  of  the  English  shipowners, 
that  his  clients  did  not  ask  for  the  protection  of  English  insurers, 
He  added  that  there  could  not  be  any  temptation  for  captains  to 
prolong  their  stay  in  ports  of  refuge,  because  the  loss  of  time  to 
steamers  was  so  considerable  that  reimbursement  of  the  crews'  ex-» 
penses  was  as  nothing  in  comparison  to  it ;  and  opinion  in  England 
had  long  ago  got  the  upper  hand  of  the  law  on  this  point,  Ii| 
mutual  assurance  clubs  wages  were  always  allowed. 

Mr.  Capper,  representing  the  shipowners  of  the  Bristol  Chan- 
nel, strongly  supported  the  remarks  of  Mr.  Glover, 

Mr.  Hillman  observed  that,  of  course,  Lloyd's  could  not  exist 
if  they  refused  to  grant  policies  with  such  clauses  as  agreed  with  the 
foreign  practice.  In  reply  to  other  speakers,  Mr.  HiLLiiiAN  de-» 
plared  that  if  the  principle  of  this  reimbursement  was  just,  it 
should  be  further  extended  and  allow  also  for  the  loss  suffered 
through  detention,  interest,  &c.,  and  ^ith  regard  to  the  usages 
of  mutual  assurance  clubs,  it  could  not  be  denied  that  they  existed 
under  very  peculiar  circumstances. 

Mr.  Rathbone  thought  that  Rule  VII.  contained  a  concession, 
pxiA  confined  itself  within  very  wise  limits,  Lloyd's  should  congra* 
tulate  themselves  that  these  concessions  were  not  carried  to  a  wider 
extent. 

Mr.  Coudert  was  astonished  to  hear  continual  allusion  made 
to  the  fear  that  the  bad  conduct  of  captains  inspires.  lu  his 
country  these  fears  do  not  exist,  and  one  would  blush  to  bp  per- 
petually discussing  on  the  hypothesis  that  maritime  and  commercial 
interests  are  constantly  exposed  to  danger  in  the  hands  of  captains, 
He  was  then  for  the  full  payment  of  wages, 

Mr.  Nesbitt's  amendment,  which  was  supported  by  the  dele- 
gates from  Lloyd's,  was  then  rejected  by  lO  votes  to  6, 
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Mr.  Lowndes  proposed  to  add  the  following  words :  '  Deduct- 
ing, however,  any  saving  in  the  expense  actually  made,  or  which 
ought  to  be  made,  by  paying  off  the  crew,  or  any  portion  of  them, 
at  the  port  of  refuge.' 

Mr.  Rathbone  seconded  this  amendment,  and  Mr.  Hach 
opposed  it. 

One  member  of  the  committee  remarked  on  the  impossibility 
and  danger  of  having  the  conduct  of  the  captain  on  tiiis  point 
estimated  by  a  third  person.  Besides,  it  was  not  in  harmony  with 
the  general  rule,  according  to  which  every  captain  who  engaged  a 
crew  was  bound  to  bring  it  home  again  unless  authorised  to  pay  it 
off,  or  unless  the  paying  off  took  place  by  common  consent.  One 
could  not  then  raise  the  objection  that  the  captain  would  have  been 
able  at  a  certain  moment  to  pay  off  his  crew. 

Mr.  Lowndes's  amendment  was  rejected,  only  four  members 
voting  for  it.  Rule  VIII.  was  then  put  by  Lord  O'Hagan  as 
originally  proposed,  and  carried  by  45  votes  to  5. 

Lord  O'Hagan  then  submitted  for  consideration 

'  Rule  IX.  Damage  tojOanjo  in  Discharging, — Damage  done  to 
cargo  by  discharging  it  at  a  port  of  refuge  shall  not  be  admissible 
as  General  Average  in  case  such  cargo  shall  have  been  discharged 
at  the  place  and  in  the  manner  customary  at  that  port  with  ships 
not  in  distress,'  which  was  moved  by  Mr.  Goudert  and  seconded 
by  Mr.  Bathbone. 

Mr.  Manley  Hopkins  proposed  that  the  rule  should  be  altered 
to :  '  Damage  done  to  cargo  by  discharging  it  at  a  port  of  refuge 
shall  be  admissible  as  General  Average.'  This  was  seconded  by 
Mr.  Langlois. 

Mr.  Glover  thought  there  was  reason  for  not  losing  sight  of 
the  fact  that  the  discharging  might  cause  material  losses  which 
could,  not  be  confounded  with  such  arrangement  as  one  probably 
had  in  view. 

Mr.  Hopkins  explained  that  discharging  a  cargo  in  a  port  of 
refuge  was  always  the  cause  of  an  additional  loss.  Mr.  Grifftth 
strongly  objected  to  the  amendment. 

Mr.  Engels  maintained  that  the  large  number  of  claims  for 
losses  on  merchandise  discharged  in  a  harbour  of  refuge  rendered 
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desirable  the  maintenance  of  Bale  IX.  in  the  form  in  which  it  is 
proposed. 

The  amendment  was  then  put  and  lost  by  a  large  majority, 
-37  being  against  and  8  for  it.  The  original  York  rule  as  first 
read  was  then  submitted  to  the  committee  by  Lord  O'Hagan  and 
adopted  by  40  votes  to  3. 

Some  members  here  proposed  that  the  sitting  should  terminate, 
but  the  majority  decided  to  proceed  to  the  examination  of  the  two 
last  York  rules. 

liORD  O'Hagan  then  read 

'  EuLB  X.  Contrihutory  Values. — ^The  contribution  to  a  General 
Average  shall  be  made. upon  the  actual  values  of  the  property  at 
the  termination  of  the  adventure,  to  which  shall  be  added  the 
amount  made  good  as.  General  Average  for  property  sacrificed  ; 
deduction  being  made,  from  the  shipowner's  freight  and  passage- 
money  at  risk,  of  two-fifths  of  such  freight,  in  lieu  of  crew's  wages, 
port  chai*gds,  and  all  other  deductions  ;  deduction  being  also  made, 
from  the  value  of  the  property,  of  all  charges  incurred  in  respect 
thereof  subsequently  to  the  arising  of  the  claim  to  General 
Average.' 

Dr.  Rahusen  proposed,  and  Mr.  Bathbone  seconded,  the 
adoption  of  this  rule. 

Mr.  Hach,  seconded  by  Mr.  Meier,  proposed  that  the  following 
clauses  be  substituted  for  Rule  X. : — 

'  The  cargo  contributes  with  the  actual  net  value  of  the  goods 
f^t  the  end  of  the  voyage,  deducting  the  then  still  existing  value 
of  those  repairs  and  supplies  which  have  been  made  after  the 
casualty. 

'  The  freight  contributes  with  two-thirds  of  its  gross  amount 
(eventually  to  concede  three-fifths,  or  even  one-half). 

*•  To  all  these  contributing  values  is  to  be  added  the  amount 
made  good  in  General  Average  objects  sacrificed.' 

And  after  having  gone  into  the  reasons  for  their  proposal, 
which  were  further  elucidated  by  Messrs.  Jacobsen,  Lowndes,  and 
Baily,  Mr.  Hach's  amendment  was  rejected  by  28  votes  to  8. 

Mr.  Coudert,  seconded  by  Mr.  Hillman,  proposed  the  follow- 
ing  amendment :    '  Freight  contributed   for   must   contribute   at 
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the  rate  contributed  for/  which  was  opposed  by  Mr.  Lowndes 
and  Mr,  Baily  and  rejected.  Mr.  Lowkdes,  supported  by  Mr. 
Driebeee,  then  proposed : 

'  That  Rule  X.  be  amended  by  the  omission  of  the  words  "  two- 
fifths  of  such  freight  in  lieu  of  crew's  wages,  port  charges,  and  all 
other  deductions  ; "  and,  in  their  place,  that  the  following  words  b^ 
inserted :  "  such  port  charges  and  crew's  wages  as  would  not  have 
been  incurred  had  the  ship  and  cargo  been  totally  lost  at  the  date 
of  the  General  Average  Act  or  sacrifice," ' 

After  some  remarks  from  Mr.  Baily  and  Mr.  Glover,  the 
President  read  the  rule  and  the  proposed  amendment,  and  there 
were  28  against  and  11  for  the  amendment. 

Lord  O'Hagan  then  put  to  the  meeting,  *  That  the  rule  as 
altered  by  Mr.  Lowndes's  amendment  do  pass,'  and  it  was  carried 
unanimously. 

Lord  O'Hagan  then  read 

'  Rule  XI.  Loss  of  Freight, — In  every  case  in  which  a  sacri- 
fice of  cargo  is  made  good  as  General  Average,  the  loss  of  freight 
(if  any)  which  is  caused  by  such  loss  of  cargo  shall  likewise  be  so 
made  good.' 

Mr.  Ooudert  proposed,  and  Mr.  Glover  seconded  the  rule, 
and  it  was  thereupon  unanimously  adopted. 


On  Saturday,  September  1,  the  chair  of  the  General  Average 
Committee  was  taken  by  Mr.  Th.  Engels,  who  was  supported  by 
Messrs.  Wendt,  Meier,  and  Van  Peborgh. 

The  Honorary  Secretary  to  the  Committee,  Mr.  J.  Rand 
Baily,  read  over  the  eleven  rules  approved  and  adopted  on  the 
previous  day. 

Mr,  Coudert  proposed,  and  Mr.  Eathbone  seconded,  'That 
the  rules  as  now  read  are  accurate,  and  should  be  adopted.' 

Dr.  Bahuse]N  proposed  that  these  rules,  which  will  hereafter 
be  known  as  the  '  Rules  of  Antwerp,'  should  be  officially  translated 
into  French. 

Mr.  Rathbone  proposed  that  the  new  rules  should  be  named 
*  The  York  Rules,  amended  at  Antwerp.' 
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Mr.  Meier  was  of  opinion  that  the  English  text  should  remain 
the  official  one,  and  that  local  committees  should  charge  themselves 
with  the  duty  of  making  good  translations  of  it,  which  would  after- 
wards be  communicated  to  the  general  council,  and  the  general 
council,  in  case  of  doubt  as  to  the  sense,  would  make  its  observa^ 
tions  on  it. 

Mr.  Langlois  asked  that  the  English  text  should  be  always 
joined  to  the  translated  text.  Errors,  for  example,  had  been  com- 
mitted in  Belgium  in  the  application  of  the  rules  as  to  collisions, 
because  the  French  text  was  incorrect,  and  the  errors  had  only 
been  put  right  when  the  English  text  was  produced  in  a  court  of 
justice. 

Mr.  Engels  thought  that  this  junction  of  the  texts  would  be 
difficult  in  its  official  application. 

Mr.  Bailt  added  that  this  was  a  question  entirely  for  the 
interested  countries. 

The  discussion  having  dropped,  the  Chairman  called  upon  Mr. 
Hach  to  bring  forward  the  additional  rules  suggested  by  the 
German  Committee,  upon  which  Mr.  Hach  suggested  that  the 
rules  now  agreed  to  should  be  preluded  by  a  clear  definition  of 
General  Average,  and  proposed  the  addition  of  a  rule  in  the  terms 
of  Art.  702  of  the  German  Commercial  Code,  page  3  of  the  Report 
of  the  German  Committee,  as  follows : — 

'  All  damage  intentionally  done  to  ship  or  cargo,  or  both,  by 
the  master,  or  by  his  orders,  for  the  purpose  of  saving  both  from  a 
common  danger,  together  with  any  further  damage  occasioned  by 
such  measures,  and  likewise  expenses  incurred  for  the  same  pur- 
pose, are  General  Average.  General  Average  is  borne  by  ship, 
freight,  and  cargo  conjointly.' 

Dr.  Rahusen  considered  it  dangerous  to  formulate  a  gene- 
ral definition  of  General  Average,  and  criticised  the  German 
formula. 

Mr.  Hopkins  added  that,  if  this  path  were  entered  on,  the  de- 
liberations would  last  some  days  longer. 

Mr.  Capper  also  thought  that  it  was  not  prudent  to  discuss 
what  General  Average  should  be ;  the  congress  had  assembled  to 
endeavour  to  make  alike  everywhere  the  laws  on  General  Average, 
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and  in  no  way  to  discosa  the  definition  and  character  of  General 
Average. 

Mr.  Meier  considered  that  the  York  rules  being  far  from  com- 
prising the  greater  part  of  the  rules  which  present  themselves  in 
practice,  it  was,  on  the  contrary,  very  wise  to  lay  down  a  general 
principle,  as  had  been  done  in  the  code  of  German  commerce, 
for  in  defining  only  particular  cases  one  exposed  the  Judges 
to  the  difiiculty  of  having  no  sound  rule  of  conduct  in  cases  not 
foreseen. 

Mr.  GRiFFrrH  thought  that,  after  having  at  York  suppressed 
certain  differences  of  detail  between  the  usages  of  different  countries, 
the  Germans  did  well  to  seek  to  establish  general  principles,  thus, 
laying  the  foundations  of  the  building  before  erecting  it.  It  was, 
therefore,  only  a  question  to  know  if  the  proposed  formula  was 
good  or  incorrect,  and  whether  it  is  within  the  province  of  the 
present  labours  of  the  congress  to  proceed  to  the  examination 
of  it. 

Mr.  Lowndes  said  he  considered  that  it  would  be  impracticable 
and  undesirable  to  attempt  a  definition.  The  rules,  as  being  dis- 
cussed, did  not  pretend  to  be  a  code,  but  only  rules  as  to  certain 
points  on  which  countries  differed. 

Mr.  Goudert  agreed  with  him. 

Mr.  Van  Peborgh  was  of  opinion  that  general  definitions  were 
necessary  and  proposed  a  formula. 

Mr.  Langlois  supported  the  formula  of  the  German  code. 

Mr.  Nesbitt  was  disposed  to  adopt  a  good  definition. 

Mr.  Engels  submitted  to  the  assembly  the  previous  question : 
Should  a  definition  be  given  or  not  ? 

After  Mr.  Baily  had  made  some  objections,  Mr.  Gaemaere 
remarked  that  the  assembly  could  not  settle  absolutely  and  generally 
the  question  whether  there  was  room  for  the  introduction  of  a  defini- 
tion into  the  law  or  not ;  at  the  most  it  could  declare  whether  it 
judged  it  opportune  at  the  moment  to  express  itself  on  that  question. 
He  asked  the  assembly  therefore  simply  to  decide  that  it  does 
not  judge  it  necessary  to  add  at  this  moment  to  the  York  rules  a 
definition  of  General  Average. 

Mr.  Hach's  motion  was  rejected  by  a  large  majority. 
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The  Chairman  haying  asked  if  there  were  any  further  proposals 
to  add  to  the  rules,  M».  Hach  proposed  to  add  a  rule  in  the  follow- 
ing words : — 

'Average  contribution  takes  place  only  when  both  ship  and 
cargo,  wholly  or  in  part,  have  been  actually  saved.' 

Mr.  Bah^y  requested  Mr.  Hach  to  explain  what  was  meant  by 
the  word  *  actually,'  a  word  which  he  thought  would  cause  difference 
of  opinion. 

Mr.  Hach  agreed  to  substitute  the  word  '  ultimately.'  Mr. 
Meier  seconded  the  amended  motion.  After  some  discussion,  in 
which  Messrs.  Manley  Hopkins,  Jacobsen,  and  Rahusen  took 
part,  Mr.  Lowndes  proposed  the  previous  question.  He  considered 
the  proposed  addition  involved  the  question  of  what  was  the 
ultimate  ability  of  an  owner,  which  would  lead  to  great  difficulty 
and  danger. 

Mr.  Bathbone  supported  Mr.  Lowndes's  motion  to  propose  the 
previous  question. 

Mr.  Langlois  agreed  with  the  preceding  speakers  in  finding 
the  rule  bad,  gr  at  least  dangerous ;  but  he  would  not  support  the 
previous  question,  because  it  was  well  to  bring  back  the  Grermans 
from  their  error. 

Mr.  Coudert  would  also  find  utility  in  discussion,  solely  as  the 
Germans  do  not  themselves  understand  their  law,  and  because  at 
this  very  moment  they  had  altered  the  most  important  term  in  it. 
He  thought  there  was  reason  for  opposing  the  previous  question,  as 
one  found  oneself,  in  effect,  in  the  presence  of  two  different  traps. 

Mr.  Baily  judged  it  opportune  to  prove  to  the  Germans  all 
that  was  defective  in  their  law. 

Ur.  Sieveking,  of  Hamburg,  gave  an  explanation  of  the  word 
*  actually.' 

On  an  observation  of  Mr.  Coudert  the  Genhan  delegates  with-, 
drew  the  word  *  ultimately.' 

After  Mr.  Lowndes  had  withdrawn  his  motion  to  propose  the 
previous  question,  Mr.  Winge  quoted  several  cases  to  show  how^ 
disadvantageously  the  German  law  had  worked.  Mr.  Baily  moved, 
thereupon,  as  an  amendment,  that  the  following  rule  be  added  in 
the  place  of  that  proposed  by  Mr.  Hach : — 
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*  Whenever  there  is  not  any  pecuniary  benefit,  or  when  the 
pecuniary  benefit  is  less  than  the  expense  caused  by  a  General 
Average  act,  the  excess  of  that  expense  over  that  benefit  shall 
be  apportioned  over  the  benefits  which  at  the  time  when  the 
General  Average  was  performed  it  was  intended  that  it  should 
produce.' 

Mr,  Nesbitt  seconded  this. 

Mr.  Van  Peborgh  opposed  this  amendment,  as  contrary  to  the 
general  principle  of  most  nations  that  value  saved  is  the  limit  of 
the  contribution. 

Dr.  Bahusen  invoked  the  laws  on  responsibility,  and  the  right  of 
abandonment,  which  are  different  in  different  countries,  in  opposing 
the  amendment  of  Mr.  Baily. 

Mr.  Capper  cited  the  case  of  a  shipowner  who  had  paid  all  the 
expenses  of  putting  in  at  a  port  of  refuge,  and  the  ship  and  cargo 
afterwards  perished  before  arriving  at  the  port  of  destination ;  he 
asked  if  the  shipowners  ought  to  support  all  the  loss* 

Messrs.  Engels  and  Meier  :  You  shipowners  ought  to  insure 
your  advances. 

Messrs.  Baily  and  Hach  declared  themselves  satisfied  if  they 
had  succeeded  in  attracting  for  the  future  the  attention  of  compe^ 
tent  persons  to  this  important  question*  Mr.  Hach  withdrew  his 
motion,  and  the  Chairman  put  the  previous  question,  which  was 
carried  unanimously. 

Mr.  Hach  then  submitted  for  the  acceptance  of  the  committee 
the  following  proposition  :  '  The  amount  to  be  allowed  for  goods 
sacrificed  is  computed  analogous  to  the  contributory  value  by  the 
actual  net  value  of  the  goods  in  the  same  quality  and  condition  at 
the  end  of  the  voyage.* 

Mr.  Meier  seconded  the  adoption  of  this  proposition ;  and, 
aft^r  some  discussion  between  Messrs.  Jacobsen  and  Lowndes, 
Mr.  Baily  proposed,  as  an  amendment,  the  adoption  of  the  follow- 
ing rule :  '  The  value  to  be  allowed  for  goods  sacrificed  shall  be 
that  value  which  the  owner  would  have  received  if  such  goods  had 
not  been  sacrificed,' 

Mr.  Manley  Hopkins  seconded,  Mr.  Meier  opposed,  the 
amendment.    Mr.  Rathbone  was  of  opinion  that,  if  Mr.  Meier's 
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view  were  adopted,  the  owners  of  jettisoned  goods  would  be  placed 
in  a  better  position  than  the  owner  of  other  goods. 

The  Chairman  put  Mr.  Baily's  amendment,  which  was  carried 
by  a  majority  of  34  to  7.  Thereupon  Mr.  Hach  withdrew  his 
motion. 

The  Chairman  then  put  it  to  the  vote :  *  That  the  words  of  the 
amendment  of  Mr.  Baily  do  form 

'Rule  XII.  Amount  to  be  made  good  for  Cargo. — The  value  to 
be  allowed  for  goods  sacrificed  shall  be  that  value  which  the  owner 
would  have  received  if  such  goods  had  not  been  sacrificed.' 

This  was  carried  unanimously, 

Mr.  Hach  then  submitted  that  '  the  amount  to  be  allowed  for 
objects  sacrificed  of  ship  and  ship's  material  is  regulated  by  the 
usages  of  the  port  where  the  average  statement  is  to  be  made  up.' 
Dr.  Rahusen  pointed  out  various  objections  to  this  amendment, 
which  Mr.  Hach  then  withdrew. 

Mr.  Langlois,  however,  considered  the  point  one  which  should 
be  argued,  and  gave  notice  that  he  would  bring  it  forward,  with 
some  modifications,  at  the  afternoon  sitting. 

The  committee  then  at  one  o'clock  adjourned. 


At  the  afternoon  sitting  of  August  31,  commencing  at  2.30 
P.M.,  M.  T.  Engels  took  the  chair.  He  was  supported  by  Messrs. 
Wendt,  Meier,  and  Van  Peborgh. 

Mr.  Lov^'NDES,  after  pointing  out  the  difierence  between  the 
systems  of  England  and  other  countries  relative  to  articles  replaced 
or  repaired,  submitted  the  following  to  be  added  as  a  new  rule : — 

'  When  new  work  replaces  old  the  deduction  shall  be  one-third, 
subject  to  the  following  exceptions,  viz. : — 

'  1.  No  deduction  shall  be  made  during  the  ship's  first  year. 

'  2.  Anchors  are  allowed  in  full. 

'  3,  Chain-cables  are  subject  to  one-sixth  only, 

'  4.  In  case  of  repairs  at  a  port  of  refuge,  the  deduction  shall  not 
exceed  one-third  of  the  estimated  cost  of  such  repairs  at  the  port 
of  adjustment. 

R 
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'  5.  No  deduction  to  be  made  for  one-third  of  bottomry  premiums, 
or  commissions  on  advance. 

'  6.  No  deduction  is  to  be  made  from  temporary  repairs.' 

Mr.  Glover  opposed  the  rule  as  suggested,  inquiring  if  Mr. 
Lowndes  proposed  to  make  any  distinction  between  wooden  and 
iron  ships. 

Mr.  Lowndes  said  he  would  be  glad  to  modify  his  proposal  by 
introducing  such  a  distinction,  but  would  like  to  know  what  was 
suggested. 

Mr.  Meier  said  it  was  perfectly  ridiculous  to  want  at  the  end 
of  a  year  a  reduction  of  one- third  on  iron  ships.  The  speaker  did 
not  wish  to  make  any  proposition,  because  the  building  of  iron 
ships  was  of  too  modem  date  for  one  to  be  able  to  form  a  sound 
estimate.  Not  to  complicate  the  situation,  he  was  of  opinion  that 
the  subject  should  not  be  touched,  otherwise  he  would  propose  that 
there  should  be  no  reduction  during  the  five  first  years,  and  after- 
wards a  sixth  reduction  during  ten  years. 

Mr.  NESBrrr  said  he  considered  the  subject  well  worthy  of 
discussion,  but  it  could  not  be  entered  upon  fairly  or  conveniently 
at  this  meeting ;  and  after  further  remarks  by  Messrs.  Hillman  and 
Glover,  the  Chairman  put  the  previous  question,  which  was  carried 
by  34  votes  to  4. 

Mr.  Ahlers  moved  the  insertion  of  the  following  rule :  '  Either 
party  whose  property  has  been  jettisoned  or  sacrificed  for  the 
common  safety  has  a  lien  on  the  interests  saved  for  contribution, 
which  may  be  enforced  by  application  to  the  proper  tribunal  or  by 
retaining  possession,  where  the  party  entitled  to  the  lien  is  in 
possession.' 

Mr.  Hach  seconded  this,  and  after  much  discussion  by  Messrs. 
Bahuskn,  Glover,  Rathbone,  Natusch,  Hillman,  Murray,  and 
Ahlers,  the  Chairman  expressed  a  doubt  whether  the  suggestion 
was  practicable,  as  it  would  be  impossible  for  a  merchant  to  know 
whether  goods  of  a  similar  kind  saved  were  his  or  not. 

The  Chairman  then  put  the  previous  question,  which  was 
carried  by  24  to  9. 

Mr.  Lowndes  suggested  the  addition  of  a  rule  as  follows : — 

*  Damage  done  by  defending  the  ship  against  enemies  or  pirates, 


INTERNATfONAL   LAW   OF  GENERAL  AVERAGE.         243 

ammunition  expended  in  such  defence,  and  compensation  lawfully- 
paid  to  wounded  seamen,  are  General  Average.' 

Which  was  likewise  negatived  without  discussion,  the  votes, 
being — for  the  previous  question,  15  ;  against,  13. 

Mr.  Msier  now  said  that  the  deliberations  on  the  International 
General  Average  Congress  having  been  concluded,  it  was  time  to 
think  of  the  means  most  suitable  to  give  practical  effect  to  the 
rules  voted  by  the  congress.  His  proposition  was  therefore  that  the 
local  committees  should  be  moved  to  take  such  measures  as  they 
think  suitable  for  obtaining  the  acceptance  of  the  views  of  the  con- 
gress by  their  respective  Governments,  and  to  render  an  account  to 
the  general  council  of  the  result  of  the  steps  so  taken. 

In  this  way,  by  the  exercise  of  every  influence  they  could  bring 
about,  they  would  eventually  succeed  in  seeing  the  rules  carried 
out  which  have  actually  been  voted. 

After  Dr.  Rahusp:n  had  made  some  observations  to  the  same 
effect,  Mr.  John  Glover  expressed  a  wish  to  see  the  delegates 
from  Lloyd  s  working  for  the  acceptance  of  the  results  of  the 
congress. 

Mr.  Natcsch  seized  this  opportunity,  as  a  delegate  from  Lloyd's, 
to  say  that  he  believed  he  ought  to  declare  that  the  results  of  the 
congress  would  not  answer  to  the  views  of  the  insurers  of  Lloyd's. 
I'hey  knew  this  beforehand ;  but,  invited  to  the  congress,  they  con- 
sidered that  they  would  be  performing  an  act  of  courtesy  in  sending 
delegates.  He  referred  to  the  opinions  of  Lloyd's,  and  begged  them 
to  understand  clearly  that  delegates  from  Lloyd's  had  taken  no  share 
in  voting  the  *  Rules  of  York,  amended  at  Antwerp.'  He  wound 
up  by  returning  thanks  for  the  kind  reception  the  delegates  had 
received. 

Mr.  Hillman  confirmed  the  remarks  of  his  colleague.  He  would 
inform  his  constituents  that  they  did  well  in  sending  delegates  to 
the  congress.  He  was  convinced  that  the  labours  of  the  congress 
would  produce  good  fruit  in  the  future. 

Mr.  Rathbone,  as  President  of  the  Underwriters  of  Liverpool 
and  delegate  from  the  Chamber  of  Commerce  of  that  town,  protested 
against  the  remarks  of  the  delegates  from  Lloyd's,  if  they  assumed 
to  have  spoken  in  the  name  of  the  majority  of  English  underwriters, 
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and  declared  that  his  constituents  in  the  most  loyal  and  complete 
fashion  would  endeavour  to  have  passed  in  use  and  practice  the 
rules  here  actually  voted.     (Applause.) 

He  regretted  that  Mr.  Baily  was  not  present  at  this  moment, 
for  he  would  undoubtedly  ratify  his  declaration  in  the  name  of  the 
Liverpool  shipowners,  and  it  was  not,  perhaps,  needless  to  add  that 
Mr.  Baily  represented  about  800,000  tons  of  shipping.    (Applause.) 

Mr.  Meier's  motion  was  adopted. 

This  closed  the  proceedings  of  the  committee. 

At  the  suggestion  of  Mr.  Jencken,  it  was  agreed  to  frame  a 
report,  and,  in  pursuance  of  the  practice  of  the  Association,  to 
submit  the  resolutions  and  report  to  the  general  meeting  in  confer- 
ence. The  members  then  adjourned  into  the  principal  hall,  where 
his  lordship  was  presiding. 

The  printed  report  of  the  General  Average  Committee  was  now 
submitted  to  the  conference.     It  ran  as  follows  : — 

'  Your  committee  adopted  as  the  basis  of  its  discussions  the 
body  of  rules  framed  at  York  in  1864,  and  known  by  the  name  of 
"  The  York  Rules."  They  first  revised  those  rules  in  detail,  and 
then  proceeded  to  consider  what  additions,  if  any,  should  be  made 
to  them.  The  alterations  which  your  committee  have  made  in  the 
York  rules  are  as  follows  :— 

'  1.  The  first  York  rule,  which  admitted  into  General  Average 
one  kind  only  of  deck-load  jettison,  namely,  that  of  wood  goods, 
has  been  altered,  and  the  rule  now  stands,  that  "  No  jettison  of 
deck  cargo  shall  be  made  good  as  General  Average." 

'  2.  To  the  third  York  rule,  which  provided  that  damage  done 
by  the  measures  taken  to  extinguish  a  fire  on  shipboard  should  be 
treated  as  General  Average,  your  committee  has  added  the  restric- 
tion that  no  compensation  shall  be  made  for  damage  done  by  water 
to  packages  which  have  been  on  fire. 

'  3.  The  seventh  and  eighth  York  rules,  after  providing  that, 
in  certain  cases,  the  cost  of  reloading  cargo  and  leaving  a  port  ot 
refuge,  and  the  wages  and  provisions  of  the  crew,  whilst  in  such 
port,  should  be  treated  as  General  Average,  exempted  from  con- 
tribution to  such  General  Average  any  goods  that  might  have  been 
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sold  at  the  port  of  refuge.     Your  committee  has  withdrawn  that 
exemption. 

'  4.  Whereas  the  tenth  York  rule  had  based  the  contribution 
of  freight  on  three-fifths  of  its  gross  amount,  your  committee  has 
considered  that  the  gross  freight  should  contribute,  subject  to  the 
deduction  of  such  port  charges  and  crew's  wages  as  would  not 
have  been  incurred  had  the  ship  and  cargo  been  totally  lost  at 
the  date  of  the  General  Average  act  or  sacrifice. 

'With  these  modifications  the  York  rules  have  been  adopted, 
some  of  them  unanimously  and  the  remainder  by  very  large 
majorities  of  your  committee.  After  full  consideration  of  a  large 
number  of  proposed  additional  rules,  your  committee  has  deter- 
mined to  adopt  no  additional  rule,  excepting  the  following,  which 
forms  Rule  XII.  below,  viz. : — 

*  "  The  amount  to  be  allowed  for  goods  sacrificed  shall  be  that 
value  which  the  owners  would  have  received  if  their  goods  had 
not  been  sacrificed." 

'  The  rules  which  your  committee  now  lay  before  you  as  the 
basis  of  a .  uniform  system  of  General  Average  for  all  maritime 
countries,  and  to  which  the  title  might  be  given  of  the  "  York  and 
Antwerp  Rules,"  are  appended. 

'  In  bringing  their  mission  to  a  close,  your  committee,  on  the 
motion  of  Herr  Meier,  President  of  the  North  German  Lloyd, 
unanimously  agreed  to  submit  to  the  conference  the  following 
resolution : — 

' "  That  the  local  committees  of  this  association  be  requested  im- 
mediately to  take  such  steps  as  they  may  deem  expedient  with  a 
view  to  insuring  a  consideration  of  the  rules  as  revised  and  the 
favourable  attention  and  action  of  their  respective  Governments, 
reporting  the  result  of  such  steps  to  the  council  of  the  Association."  ' 

The  York  and  Antwerp  Rules. 

Rule  I.  Jettison  of  Beck  Cargo. — No  jettison  of  deck  cargo 
shall  be  made  good  as  General  Average. 

Every  structure  not  built  in  with  the  frame  of  the  vessel  shall 
be  considered  to  be  a  part  of  the  deck  of  the  vessel. 
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Rule  II.  Daviage  h/  Jettison. — Damage  done  to  goods  or  mer- 
chandise by  water  which  unavoidably  goes  down  a  ship's  hatches 
opened,  or  other  opening  made,  for  the  purpose  of  making  a  jettison 
shall  be  made  good  as  General  Average,  in  case  the  loss  by  jettison 
is  so  made  good. 

Damage  done  by  breakage  and  chafing,  or  otherwise  from  de- 
rangement of  stowage,  consequent  upon  a  jettison,  shall  be  made 
good  as  General  Average,  in  case  the  loss  by  jettison  is  so  made 
good. 

Rule  III.  Extinguishing  Fire  on  Shipboard, — Damage  done  to 
a  ship  and  cargo,  or  either  of  them,  by  water  or  otherwise,  in  ex- 
tinguishing a  fire  on  board  the  ship,  shall  be  General  Average ; 
except  that  no  compensation  be  made  for  damage  done  by  water  to 
packages  which  have  been  on  fire. 

Rule  IV.  Cutting  away  Wreck, — Loss  or  damage  caused  by 
cutting  away  the  wreck  or  remains  of  spars,  or  of  other  things 
which  have  previously  been  carried  away  by  sea  peril,  shall  not  be 
made  good  as  General  Average. 

Rule  V.  Voluntary  Stranding, — When  a  ship  is  intentionally 
run  on  shore  because  she  is  sinking  or  driving  on  shore  or  rocks, 
no  damage  caused  to  the  ship,  the  cargo  and  the  freight,  or  any  or 
either  of  them,  by  such  intentional  running  on  shore  shall  be  made 
good  as  General  Average. 

Rule  VI.  Carrying  Press  of  Sail, — Damage  occasioned  to  a 
ship  or  cargo  by  carrying  a  press  of  sail  shall  not  be  made  good  as 
General  Average. 

Rule  VII.  Port  of  Bsfuge  Expenses, — When  a  ship  shall  have 
entered  a  port  of  refuge  under  such  circumstances  that  the  expenses 
of  entering  the  port  are  admissible  as  General  Average,  and  when 
she  shall  have  sailed  thence  with  her  original  cargo  or  a  part  of  it, 
the  corresponding  expenses  of  leaving  such  port  shall  likewise  be 
admitted  as  General  Average ;  and,  whenever  the  cost  of  discharging 
cargo  at  such  port  is  admissible  as  General  Average,  the  cost  of  re- 
loading and  stowing  such  cargo  on  board  the  said  ship,  together 
with  all  storage  charges  on  such  carfjo,  shall  likewise  be  so 
admitted. 

Rule   VIII.    Wages   and  Maintenance   of    Crew  in  Fort  of 
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Refuge, — ^Wlien  a  ship  shall  have  entered  a  port  of  refuge  under 
the  circumstances  defined  in  Rule  VII.,  the  wages  and  cost  of 
maintenance  of  the  master  and  mariners  from  the  time  of  entering 
such  port  until  the  ship  shall  have  been  made  ready  to  proceed 
upon  her  voyage  shall  be  made  good  as  General  Average. 

Rule  IX.  Damage  to  Cargo  in  Discharging. — Damage  done  to 
cargo  by  discharging  it  at  a  port  of  refuge  shall  not  be  admissible 
as  General  Average,  in  case  such  cargo  shall  have  been  discharged 
at  the  place  and  in  the  manner  customary  at  that  port  vrith  ships 
not  in  distress. 

Rule  X.  Contributory  Values. — The  contribution  to  a  General 
Average  shall  be  made  upon  the  actual  values  of  the  property  at 
the  termination  of  the  adventure,  to  which  shall  be  added  the 
amount  made  good  as  General  Average  for  property  sacrificed; 
deduction  being  made  from  the  shipowner's  freight  and  passage- 
money  at  risk  of  such  port  charges  and  crew's  wages  as  would  not 
have  been  incurred  had  the  ship  and  cargo  been  totally  lost  at  the 
date  of  the  General  Average  act  or  sacrifice ;  deduction  being  also 
made  from  the  value  of  the  property  of  all  charges  incurred  in 
respect  thereof  subsequently  to  the  arising  of  the  claim  to  General 
Average. 

Rule  XI.  Loss  of  Freight. — In  every  case  in  which  a  sacrifice 
of  cargo  is  made  good  as  General  Average,  the  loss  of  freight,  if 
any,  which  is  caused  by  such  loss  of  cargo  shall  likewise  be  so 
made  good. 

Rule  XII.  Amount  to  he  made  good  for  Cargo. — The  value  to 
be  allowed  for  goods  sacrificed  shall  be  that  value  which  the  owner 
would  have  received  if  such  goods  had  not  been  sacrificed. 

ITie  report  having  been  read  by  Mr.  J.  Rand  Baily,  Mr. 
E.  E.  Wendt,  of  London,  moved : — 

'  That  the  York  and  Antwerp  Rules  be  adopted  and  filed  with 
the  minutes  of  this  congress.' 

The  motion  was  seconded  by  Mr.  Richard  Lowndes,  of  Liver- 
pool, and  carried  unanimously. 

Lord  O'Hagan,  in  the  course  of  his  valedictory  address  to  the 
conference,  remarked  that '  he  had  been  present  at  the  deliberations 
of  the  legislative   bodies  of  the  greater  number  of  the  states  of 
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Europe,  but  in  no  assembly  had  he  ever  heard  questions  debated 
with  such  earnestness,  such  cogency  of  logic,  and  such  ease  and 
precision  of  language  as  in  the  General  Average  committee-room. 
Nor  was  the  reason  far  to  seek ;  for  in  that  room  were  gathered 
together  those  who  knew  most  about  the  subject  in  hand,  and 
whose  interests  would  be  most  affected  by  the  issue  of  the  dis- 
cussions.' 

The  fifth  annual  conference  of  the  Association  for  the  reform 
and  codification  of  the  Law  of  Nations  broke  up  on  Monday, 
September  3,  1877,  and  on  that  day  the  following  letter  was  for- 
warded by  the  representatives  of  Lloyd's,  before  leaving  Antwerp, 

to  the  secretary : — 

*  Antwerp :  September  8, 1877. 

'  Sir, — We,  the  representatives  deputed  by  the  Committee  of 
Lloyd's,  on  the  invitation  of  the  Committee  of  your  Association,  to 
attend  the  meetings,  this  day  terminated,  of  the  General  Average 
section  of  the  conference,  request  that  it  may  appear  in  the  protocol 
of  the  proceedings  that  we  expressly  declared  that  we  had  no  in- 
tention, by  our  presence  or  otherwise,  to  accept,  on  behalf  of  our 
constituents,  the  decisions  arrived  at  by  the  section,  but  that,  on 
the  contrary,  we  protested,  on  behalf  of  the  Committee  of  Lloyd's, 
against  certain  of  those  decisions,  and  reserved  the  rights  of  our 
constituents  in  every  respect. — ^We  are.  Sir, 

*  Your  obedient  Servants, 

f  F.  B.  B.  Natdsch, 
^   ^    ^  \  Joseph  Hillman.' 

*  H.  D.  Jencken,  Esq.' 

It  can  scarcely  be  a  matter  of  surprise  that,  as  soon  as 
serious  steps  were  taken  to  give  practical  effect  to  the 
York  and  Antwerp  Eules  by  their  embodiment  in  charter 
parties,  bills  of  lading,  and  policies  of  insurance,  an  op- 
position was  organised  by  those  who  either  were  antago- 
nistic to  all  changes  or  had  been  induced  by  those  members 
of  the  Committee  of  Lloyd's  who  thought  that  claims  of 
General  Averages  might  be  got  rid  of  altogether,  to  join 
in  the  general  outcry  against  this  innovation. 
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It  cannot,  however,  be  of  any  lasting  good  to  republish 
the  multifarious  correspondence  which  the  public  press  con- 
tained on  this  subject  after  the  conference  and  until  March 
1879,  because  only  arguments  were  advanced  which  had 
over  and  over  again  been  stated  and  refuted,  and  it  is, 
therefore,  my  intention  to  confine  myself  to  print  in  the 
following  pages  only  so  much  from  the  reports  presented 
at  different  congresses  of  the  Association  for  the  Eeform 
and  Codification  of  the  Law  of  Nations  as  will  be  neces- 
sary in  order  to  bring  the  history  of  this  movement  down 
to  the  present  day. 

I  may,  therefore,  begin  with  quoting  from  the  Eeport 
of  the  General  Average  Committee  presented  to  the  Con- 
ference at  Frankfort-on-Main  on  August  21,  1878,  which 
commenced  by  recapitulating  some  historical  facts  to  the 
above  referred  to  concluding  resolution  at  the  Antwerp 
Congress,  and  then  proceeded  as  follows : — 

In  pursuance  of  this  direction,  this  Association  has  since  that 
date  employed  all  the  means  at  its  disposal  to  bring  the  matter 
before  the  Governments  of  the  different  European  states  and  to 
stimulate  the  action  of  the  various  local  committees  which  have 
been  formed  at  the  principal  European  ports  for  the  purpose  of 
insuring  the  adoption  of  the  new  rules.  In  England  the  conduct 
of  this  question  was  entrusted  in  the  first  instance  to  the  General 
Shipowners'  Association.  Early  in  May  the  General  Shipowners' 
Association  convened  a  meeting  of  shipowners,  underwriters  and 
others  and  invited  them  to  form  a  committee.  On  May  80  a 
general  meeting  was  held  at  the  Cannon  Street  Hotel,  and,  a 
committee  having  been   formed,  the   following  resolutions  were 


1.  *That  in  the  opinion  of  this  meeting  it  is  desirable  that 
the  York  and  Antwerp  Rules  of  General  Average  be  carried  into 
operation.' 

2.  *That  in  the  opinion  of  this  meeting  the  most  effectual 
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mode  of  procedure  will  be  by  a  general  agreement  on  the  part  of 
shipowners,  merchants,  and  underwriters  to  insert  in  bills  of  lading 
and  charter-parties  the  words,  "  General  Average,  if  any,  payable 
according  to  York  and  Antwerp  Rules,"  and  in  policies  of  insurance 
to  add  to  the  foreign  General  Average  clause  the  words,  "  or  York 
and  Antwerp  Rules,*'  so  that  the  clause  will  run  thus :  "  General 
Average  payable  as  per  foreign  adjustment  (or  custom)  or  York 
and  Antwerp  Rules,  if  so  made  up." ' 

3.  'That  a  definite  date  should  be  fixed  for  the  proposed 
change ;  and  the  date  recommended  by  this  committee  is  January 
1,  1879/ 

The  committee  has  adopted  the  name  of  the  '  English  Central 
Committee.'  It  has  issued  a  report,  and  its  action  has  been  most 
energetic.  Steps  have  been  taken  to  place  in  the  hands  of  every 
shipowner,  underwriter,  and  merchant  in  Great  Britain  a  copy  of 
the  report. 

It  is  satisfactory  to  be  able  to  state  that  a  large  number  of 
underwriters,  shipowners,  and  merchants  have  already  given  in 
their  adhesion,  and  it  is  confidently  believed  that  by  the  close  of 
this  year  the  rules  will  be  all  but  universally  adopted. 

Whilst  the  English  Central  Committee  has  thus  with  untiring 
perseverance  pursued  its  course,  supported  by  the  Shipowners' 
Association,  the  Chamber  of  Shipping  and  the  powerful  commercial 
and  shipping  interests  centred  at  Liverpool,  the  maritime  states  of 
the  Continent  and  the  great  maritime  ports  of  the  United  States 
have  not  been  behindhand  in  evincing  a  lively  intei'est  in  what 
was  doing.  A  brief  summary  of  what  has  been  done  will  now  be 
furnished. 

Germany, — The  Bremen  Committee  on  General  Average  has 
been  very  industrious.  On  October  30,  1877,  the  President  of 
the  German  Branch  Association,  Herr  H.  H.  Meier,  addressed  a 
memorial  to  the  Chancellor  of  the  German  Empire  (Prince  Bis- 
marck), calling  attention  to  the  desirableness  of  having  the  York 
and  Antwerp  Rules  introduced  into  the  German  Commercial  Code. 
This  memorial  was  followed  by  a  petition,  dated  March  16,  1878, 
presented  by  the  International  Transport  Insurance  Association  of 
Berlin  to  the  German  Reichstag,  praying  that  the  law  of  Germany 
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might  be  altered  by  adopting  (with,  of  course,  necessary  modifica- 
tions) the  York  and  Antwerp  Rules ;  finally,  the  delegates  of  the 
North  German  ports  and  commercial  cities  have  presented  a 
memorial,  dated  May  22,  1878,  to  the  German  Government, 
approving  and  recommending  the  adoption  of  these  rules.  Ac- 
cording to  communications  received  fix)m  Herr  Theodor  Hach,  it 
appears  that  the  course  intended  to  be  pursued  by  the  German 
Branch  Committee  is  to  follow  the  lead  of  England,  but  not  to 
take  the  initiative. 

The  NetlierJanda. — This  wealthy  maritime  state,  with  its  vast 
shipping  interests,  has  been  likewise  active.  At  the  Antwerp 
Conference  the  Shipowners'  and  Underwriters'  Associations  and 
the  great  Handelsmaatschappij  of  Holland  were  represented  by 
Dr.  Rahusen,  who  took  a  prominent  part  in  the  proceedings.  In 
the  month  of  January  1878  a  report  ^  on  the  York  and  Antwerp 
Rules,  drawn  up  by  Dr.  Rahusen,  was  presented  to  the  Dutch 
Committee  at  Amsterdam  and  adopted,  and  at  a  meeting  held  in 
that  month  the  following  resolutions  were  voted : — 

1.  *  That  it  is  highly  desirable  for  shipowners  and  underwriters 
that  the  York  and  Antwerp  Rules  be  adopted  by  all  maritime 
nations.' 

2.  '  That  this  Committee  address  the  Dutch  Government  and 
state  to  it  the  usefulness  of  the  adoption  of  these  rules  to  Holland 
and  other  maritime  nations.' 

Subsequently  a  memorial  was  addressed  to  the  Government  of 
the  Netherlands  by  the  members  of  the  Dutch  committee,  calling 
attention  to  the  York  and  Antwerp  Rules  and  recommending  that 
steps  should  be  taken  for  embodying  them  in  the  commercial  code 
of  that  country. 

Belgium, — ^In  this  country,  since  the  date  of  the  September 
Conference,  great  activity  has  been  displayed  in  regard  to  the  rules. 
The  *  Soci6t6  Commercielle  et  Industrielle  '  of  Antwerp,  which  at 
present  has  taken  the  place  of  the  extinct  Chamber  of  Commerce, 
has  energetically  taken  up  this  matter.  Early  in  the  year  a  com- 
mittee was  appointed,  consisting  of  Messrs.  Th.  C.  Engels,  E.  van 

*  Verslag  van  de  Vergaderingen  over  de  Internationale  Ava/rij  grotte 
BegeUng,  gehouden  te  Antwerpen,  door  E,  N,  Eahusen, 
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Peborgh  and  G.  Berdolt,  to  take  steps  to  bring  the  subject  to  the 
attention  of  the  Government  of  that  country.  The  committee  has 
placed  itself  in  communication  with  M.  Bara,  Minister  of  Justice 
for  Belgium,  and  has  called  his  Excellency's  attention  to  the  York 
and  Antwerp  Rules,  suggesting  that  the  '  Code  de  Commerce '  of 
Belgium  might  be  altered  so  as  to  embody  those  rules.  The 
Minister,  we  are  informed,  has  given  a  favourable  reply  and 
promised  to  have  this  question  investigated. 

Sweden  and  Nonvay  and  Denmark.^ — All  these  three  countries 
were  represented  at  the  Antwerp  Conference.  At  the  seaports  of 
Copenhagen,*  Gothenburg,  and  Christiania  committees  have  since 
been  formed  for  the  purpose  of  bringing  this  matter  before  their 
respective  Governments.  It  is  understood  that  their  request  is 
sure  to  meet  with  a  favourable  reception.  For  the  present,  the 
measures  taken  by  these  Governments  in  passing  a  common  law  on 
bills  of  exchange  have,  it  is  understood,  absorbed  their  entire 
attention,  and,  until  the  report  of  the  International  Committee 
on  Bills  of  Exchange  has  received  the  sanction  of  the  Legislature  of 
these  kingdoms,  the  question  of  creating  a  common  law  for  General 
Average  losses  will  have  to  remain  in  abeyance. 

Whilst  these  active  measures  have  been  taken  in  the  states 
named,  a  lively  interest  in  this  question  has  been  evinced  in 
Austria^  the  matter  having  been  submitted  to  the  Government  of 
that  Empire  by  the  Consul-General,  the  Chevalier  Dr.  Karl  von 
Scherzer. 

In  Frcmce  the  attention  of  the  Ministry  has  likewise  been 
directed  to  this  question,  the  Government  of  the  Netherlands  having 
been  requested  by  the  French  Government  to  furnish  them  with  a 
report  on  the  York  and  Antwerp  Rules.  M.  de  Courcy,  of  Paris, 
has  reported  most  favourably  on  these  rules,  pointing  out  that,  as 
regards  Italy  and  France,  their  adoption  will  not  prove  an  insur- 
mountable difficulty ;  that,  in  fact,  these  rules  constitute  a  fair  com- 


*  See  Eeports  of  Herr  Axel  Winge,  December  1877. 

'  Mr.  L.  M.  Hvidt,  of  Copenhagen,  has  by  letter  famished  a  valuable 
summary  of  the  law  in  Denmark ;  expressing  his  belief  that,  as  the  York  and 
Antwerp  Bules  only  slightly  differ  from  the  law  of  Denmark,  their  adoption 
may  be  regarded  as  all  but  certain. 
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promise  between  the  English  and  Continental  systems.  Valuable 
contributions  on  this  question  have  also  been  made  by  Mr.  V. 
Labraque  Bordenave.' 

United  States  of  Amei-ica, — Having  thus  far  given  an  account 
of  what  has  been  done  in  Europe,  it  becomes  necessary  to  state  the 
course  that  has  been  pursued  in  the  United  States  of  America. 
At  the  Antwerp  Conference  the  Chamber  of  Commerce  of  New  York 
and  the  Boards  of  Underwriters  of  that  city  and  New  Orleans  were 
ably  represented  by  Mr.  F.  R.  Coudert;  the  Boston  and  Phila- 
delphia Underwriters'  Associations  having  communicated  by  letters 
their  views  in  regard  to  the  adoption  of  the  York  Rules.  The 
favourable  reception  of  the  York  and  Antwerp  Rules  in  that  country 
was  thus  in  part  assured,  and  the  hopes  originally  entertained  as  to 
their  approval  there  have  been  fully  realised.  Mr.  F.  R.  Coudert, 
in  his  report^  on  the  York  and  Antwerp  Rules,  has  not  only  pointed 
out  the  utility  of  the  rules,  but  has  shown  that  practically  the  law 
of  the  United  States  recognises  the  principle  upon  which  they  ai'e 
based. 

Several  influential  meetings  have  been  held  in  New  York, 
Boston,  and  Philadelphia,  at  which  substantially  these  rules  have 
been  approved  of.  The  Underwriters*  Associations  of  New  Orleans, 
and  the  Maritime  Board  of  Underwriters  of  Boston,  have  intimated 
that  they  are  prepared  to  follow  the  lead  of  England ;  the  Under- 
writers of  Philadelphia  have  adopted  these  rules  with  some  slight 
modifications. 

As  regards  the  British  Colonies,  letters  expressing  the  most 
lively  interest  have  been  received  from  Canada  (Quebec),  Australia 
(Sydney,  Melbourne,  Adelaide),  India  (Bombay,  Calcutta),  the 
Cape  of  Good  Hope  (Cape  Town),  and  Mauritius  (Port.  Louis),  and 
also  from  Shanghai. 

The  only  countries  from  which  no  expression  of  opinion  has 
been  elicited  are  Spain  and  Portugal ;  it  is,  however,  apprehended 
that  these  countries  would  follow  the  lead  of  France,  and  in  France, 

'  *  Ragles  d'York  et  d'Anvers  sur  les  Avaxies  Communes  *  {La  France 
Judiciaire,  joillet  1878). 

*  Mr.  F.  Coudert's  Report  to  the  Chamber  of  Commerce  and  Board  of 
Marine  Underwriters,  New  York,  November  1,  1877. 
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this  Association  has  been  informed,  no  doubt  is  felt  that,  should 
the  English  Government  move  in  the  matter,  the  French  Govern- 
ment will  seriously  entertain  the  question. 

Having  thus  far  rendered  a  summary  of  what  has  been  done  in 
the  past  with  regard  to  the  adoption  of  the  York  and  Antwerp 
Rules,  it  may  not  be  out  of  place  to  point  to  the  future. 

No  doubt  can  exist  but  that  the  shipowning  interests,  supported 
by  the  merchant  in  nearly  all  the  European  states,*  favour  the 
adoption  of  the  York  and  Antwerp  Rules.  The  necessity  of 
establishing  a  common  law,  or  rule,  has  become  most  urgent,  and 
the  only  resistance  to  the  introduction  of  a  uniform  system  at 
present  exists  in  the  Underwriting  Rooms  at  Lloyd's  and  some  of 
the  principal  Marine  Insurance  Companies  of  London.  The  decla- 
ration of  the  Committee  of  Lloyd's  Corporation,  that  it  is  desirable 
ultimately  to  abolish  General  Average  altogether,  explains  the 
cause  of  this  opposition.  This  suggestion  has  caused  alarm 
amongst  the  shipowners,  whose  property  would  be  imperilled  if 
the  losses  occasioned  by  voluntary  sacriiSces  incurred  for  the  safety 
of  all— for  the  vessel  is  the  first  and  greatest  sufierer  in  all  cases 
of  accident  on  the  seas  (anchors,  masts,  sails,  &c.,  all  first  go  to 
save  the  property  and  crew) — were  burdened  on  the  ship,  and  the 
cargo  allowed  to  escape  scot-free.  Indeed,  of  such  grave  import- 
ance is  this  question,  in  the  face  of  the  active  competition  by  other 
maritime  states,  that  the  shipowner,  and  behind  him  the  merchant, 
it  is  true,  reluctantly,  have  had  to  face  their  old  friend  the  insurer 
and  make  him  understand  that  the  principal  parties  in  all  these 
questions  are  the  owner  of  the  ship  and  the  owner  of  the  cargo, 
and  that  an  underwriter  cannot,  without  imperilling  his  busi- 
ness, put  at  hazard  those  interests  which  the  shipowner  and  the 
merchant  regard  as  paramount. 

Herr  Theodor  Hach,  of  Bremen,  thereupon  moved :  '  That 
this  Association  regards  with  great  satisfaction  the  progress  made 
in  the  matter  of  the  adoption  of  the  York  and  Antwerp  Rules  for 
the  adjustment  of  General  Average  losses,  and  desires  to  express 

*  Reports  on  the  Antwerp  Conference  on  General  Average  have  appeared 
in  the  following  languages :  English,  French,  Dutch,  Danish,  German,  Italian, 
and  Swedish. 
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its  acknowledgment  of  the  valuable  services  rendered  both  by  the 
committees  on  the  Continent  and  in  the  United  States  of  America, 
and  by  the  English  Central  Committee  of  underwriters  and  ship- 
owners during  the  past  year,  and  to  express  its  sense  of  approval 
of  the  energetic  measures  taken  by  the  English  Central  Committee 
to  carry  out  those  rules,  and  it  adds  an  earnest  request  that  the 
committees  will  continue  their  labours/ 

The  resolution,  seconded  by  M.  Engels,  was  carried  unani- 
mously. 

In  the  following  year  (1879)  the  next  conference  of 
the  Association  was  held  in  the  Guildhall  of  the  city 
of  London,  and  the  most  interesting  part  of  the  Report 
of  the  General  Average  Committee  presented  there  on 
August  13  reads  thus  : — 

The  course  of  action  adopted  by  the  Central  Committee  has  been 
to  issue  a  report  laying  the  case  distinctly  before  shipowners, 
merchants,  and  underwriters,  and  inviting  the  first-named  to  sign 
a  declaration  of  their  individual  approval  of  the  York-Antwerp 
Rules,  and  of  their  intention,  on  and  after  January  1,  1879,  to 
insert  the  clause  above  referred  to  in  their  bills  of  lading  and 
charter  parties,  unless  under  exceptional  circumstances. 

This  invitation  has  been  largely  responded  to.  No  less  than 
789  steam  and  sailing  ship-owning  companies  or  firms,  representing 
2,296,085  tons,  or  more  than  two-fifths  of  the  entire  registered 
tonnage  of  Great  Britain,  have  signed  this  declaration.  The  new 
clause  has  likewise  been  adopted  by  a  large  proportion  of  the 
mutual  insurance  associations  of  Great  Britain. 

At  this  moment  the  York-Antwerp  clause  is  actually  in  force 
for  a  large  percentage  of  the  commerce  of  this  country ;  and  its 
adoption  is  extending  itself  every  day. 

No  practical  difficulty  has  been  found  on  the  part  of  under- 
writers ;  though  in  the  first  instance,  owing  to  the  unfavoui'ablo 
attitude  taken  up  by  the  Committee  of  Lloyd  s  and  by  influential 
persons  connected  with  one  or  two  insurance  companies  in  London, 
there  appeared  to  be  some  danger  that  this  might  be  the  case. 
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Froai  the  first  the  Underwriters*  Association  of  Liverpool  cordially 
and  loyally  supported  the  new  rules.  There  is  now  no  difficulty  in 
obtaining  insurances  at  Lloyd's  on  the  usual  terms.  We  are  in- 
formed that  no  extra  premium  has  in  any  instance  been  required. 
The  change,  as  a  matter  of  voluntary  contract,  is  now  quietly  and 
steadily  extending  itself,  and  opposition  is  rapidly  dying  away. 

In  this  country  it  so  happens  that  the  proposed  change  is  greatly 
facilitated  by  the  present  condition  of  the  law,  as  distinguished 
from  the  practice,  of  General  Average.  Principles  have  been  laid 
down  by  the  courts  which  have  not  yet  been  completely  carried 
out  in  practice,  but  which  are  gradually  asserting  their  supremacy, 
and  by  degrees  transforming  our  practice,  as  point  after  point  is 
brought  before  the  attention  of  the  Judges.  The  principles  thus 
enunciated  are  precisely  those  which  the  York- Antwerp  Rules  are 
founded  on ;  the  practices  thus  undergoing  the  gradual  process  of 
being  broken  down  are  precisely  those  which  the  rules  strive  to 
change.  The  rules,  therefore,  are  in  no  respect  adverse  to  English 
law ;  and  it  may  perhaps  be  regarded  as  only  a  question  of  time, 
whether  our  vicious  practices  will  be  first  reformed  by  the  Courts  or 
by  the  voluntary  adoption  of  the  York- Antwerp  Rules. 

The  progress  made  towards  the  adoption  of  the  York- Antwerp 
Rules  on  the  continent  of  Europe  and  in  trans-oceanic  states  may 
be  briefly  summarised  as  follows  : — 

In  Norway  and  Sweden,  more  especially  the  former  country, 
the  York-Antwerp  Rules  have  been  agreed  to  by  an  overwhelming 
majority  of  the  ship  and  steamship  owners  and  also  by  the  marine 
insurance  clubs  and  companies  of  those  kingdoms. 

The  Danish  ship  and  steamship  owners  and  marine  insurance 
companies  have  adopted  a  resolution  approving  of  the  rules, 
whenever  their  use  does  not  clash  with  pre-existing  rights. 

The  German  Committee  has  reported  favourable  progress.  An 
imperial  commission  appointed  to  consider  the  question  of  their 
adoption  terminated  its  sittings  in  February  last  and  has  approved 
of  them.  Since  that  date  the  ship  and  steamship  owners  of 
Bremen  have  unanimously  voted  theii*  adoption,  and  the  concur- 
rence of  the  Hamburg,  Altona,  and  Stettin  shipowners  and  marine 
insurance  companies  has  to  a  great  extent  been  secured. 
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In  the  Netherlrnds  the  adoption  of  the  rules  has,  subject  to 
some  minor  modifications,  been  secured. 

In  Belgium  the  '  Society  Commerciale  et  Industrielle,'  which 
society  now  represents  in  that  country  the  former  Chambers  of 
Commerce,  has  voted  their  adoption  and  a  recommendation  of  their 
insertion  in  contracts  of  affreightment. 

The  marine  insurance  companies  of  Russia  and  Austria-Hungary 
and  some  of  the  Fi*ench  and  great  Swiss  insurance  companies  have, 
conjointly  with  the  countries  already  named,  agreed  (the  former' all 
but  unanimously)  to  recognise  the  York-Antwerp  Kules  in  settle- 
ments of  General  Average  losses. 

In  France  and  Italy  some  shipowners  have  evinced  a  spirit  of 
opposition,  the  clause  contained  in  the  codes  of  these  countries 
limiting  the  contribution  to  one-half  of  the  value  of  the  ship  being 
deemed  too  favourable  to  the  shipowners  to  be  relinquished  at 
present.  The  important  Chamber  of  Commerce  of  Lyons  has,  how- 
ever, sent  in  its  unqualified  approval  of  the  rules,  thus  proving 
that,  at  all  events,  a  powerful  section  of  the  merchants  of  France 
favours  the  change. 

As  regards  the  British  colonies,  those  of  British  North  America 
have  to  a  great  extent  approved  and  adopted  the  rules.  The 
Melbourne  Chamber  of  Commerce  and  the  Shipowners'  Society  of 
that  city  have  likewise  approved  of  them.  In  our  East  Indian 
possessions  foreign-going  vessels  are  all  but  exclusively  in  the  hands 
of  British  shipowners.  The  marine  insurance  companies  of  England 
transact  the  whole  of  the  insurance  business  of  India,  and  thus  the 
action  of  those  dependencies  is  regulated  entirely  by  that  of  the 
capitalists  in  the  home  country. 

The  leading  insurance  companies  of  the  United  States  of  America 
have  agreed  to  recognise  the  rules,  and  upwards  of  one  hundred  of 
the  great  ship  and  steamship  owning  firms  have  assented  to  in- 
serting them  in  their  bills  of  lading  and  charter-parties.  The 
Chambers  of  Commerce  of  New  York  and  San  Francisco  have,  in 
opposition  to  this  favourable  movement,  voted  by  small  majorities 
against  their  adoption,  whilst  the  Board  of  Trade  of  Baltimore  has 
approved  of  them. 

A  favourable  feature  in  the  course  of  the  progress  made  to- 
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wards  the  universal  adoption  of  the  rules  is  the  fact  that,  without 
public  announcement  or  subscribing  to  any  declaratory  document 
of  assent,  the  ship  and  steamship  owners  and  merchants  in  different 
countries  are  inserting  them  in  their  contracts  of  aflreightraent. 
A  movement  so  widespread,  including  many  countries  and  affect- 
ing the  interests  of  commercial  and  shipping  men  in  all  parts  of 
the  world,  could  hardly  be  expected  to  take  place  without  interfer- 
ing with  interests  more  or  less  affected  by  the  change.  Hitherto 
the  resistance  offered  in  some  quarters  has  been  vastly  overbalanced 
by  the  success  obtained  in  other  parts ;  and  a  reasonable  hope  may 
be  entertained  that  at  no  very  distant  period  the  York- Antwerp 
Rules  will  have  accomplished  a  complete  change,  in  all  the  great 
commercial  countries  of  the  civilised  world,  in  this  branch  of  mari- 
time law. 

Having  thus  reported  what  has  been  done  in  the  interval 
between  the  meeting  at  Antwerp  and  the  present  meeting,  we  may 
be  allowed  to  say  a  few  words  on  the  question,  what  steps  may 
with  advantage,  in  our  opinion,  be  taken  now  in  Airtherance  of 
the  object  before  us. 

There  can  be  no  doubt  that  the  York-Antwerp  Rules  constitute 
— though  by  far  the  most  important  and  difficult  step — yet  a  step 
only  towards  an  international  law.  The  rules  deal  only  with  a 
portion  of  the  subject.  There  should,  eventually,  be  an  Inter- 
national Code,  dealing  with  the  whole  matter.  The  framing  of 
such  a  code  is  now,  accepting  the  York- Antwerp  Rules,  a  matter 
of  no  great  difficulty.  The  fundamental  principle  of  the  law  is 
identical  in  all  countries ;  there  is  no  dispute  or  difference  as  to 
the  more  important  instances  to  which  this  principle  is  applied ; 
what  differences  of  detail  at  present  exist  are,  substantially,  now 
settled  by  the  York-Antwerp  Rules.  Thus  the  work  of  codifica- 
tion would  seem  to  be  little  more  than  the  expressing  in  precise 
and  clear  language  of  conclusions  already  settled,  a  declaration, 
not  a  change,  of  the  law. 

Nevertheless,  it  appears  by  no  means  clear  that  it  would  be 
judicious,  at  the  present  stage,  to  proceed  forthwith  to  draw  up 
such  a  code.  It  would  be  better,  in  our  opinion,  first  to  consolidate* 
and  extend  the  adoption  of  the  York- Antwerp  Rules  as  they  stand. 
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A  few  years'  practical  experience  of  the  working  of  these  rules,  in 
as  many  countries  as  can  be  induced  to  adopt  them,  would,  in  the 
first  place,  be  of  itself  so  much  clear  gain  and  would,  in  the  second 
place,  render  the  framing  of  an  International  Code  so  much  easier, 
that  its  success,  and  eventual  adoption,  generally,  if  not  universally, 
might  be  regarded  as  certain. 

For  these  reasons  we  venture  to  think  that  the  most  judicious 
course  to  be  taken  this  year  is  to  content  ourselves  with  some 
general  expression  of  opinion,  such  as  may  have  the  effect  of 
stimulating  and  extending  the  movement  in  the  direction  in  which 
it  is  going  on,  recommending,  if  possible,  to  other  countries  the 
line  of  action  which  is  working  so  well  in  England,  pointing,  per-' 
haps,  to  a  code,  as  something  to  be  aimed  at  in  the  future,  but  not, 
for  the  present,  attempting  to  go  beyond  the  York-Antwerp  Rules. 

The  secretary  also  laid  upon  the  table  two  papers  upon  the 
York- Antwerp  Rules,  written  respectively  by  Dr.  W.  Lewis,  *- 
Professor  in  the  University  of  Berlin,  and  Mr.  Dexter  H.  Walker, 
of  New  York. 

Herr  H.  H.  Meier,  of  Bremen,  President  of  the  North  German 
Lloyd,  observed  that  in  Germany  people  were  fairly  agreed  as  to 
the  merits  of  the  York-Antwerp  Rules,  and  the  rules  had  made 
their  way  in  practice  too,  although  doubts  were  felt  by  some* 
whether  the  provisions  of  the  law  would  not  override  the  contract 
of  the  parties.  In  his  opinion  the  rules  had  everywhere  so  far 
asserted  their  right  to  general  adoption  that  to  desist  from  furthei* 
action,  though  only  for  a  time,  would  be  an  excess  of  caution.  He 
thought  that  the  moment  had  arrived  when  th6  English  Secretary 
of  State  for  Foreign  Affairs  might  be  asked  to  use  his  influence  in 
bringing  about  a  conference  of  the  seafaring  nations  with  a  view 
to  an  international  code  of  General  Average  being  framed.  ^ 

Mr.  John  Glover,  Chairman  of  the  English  Central  Committee 
upon  General  Average,  considered  that  Herr  Meier  had  acted 
wisely  in  not  moving  a  resolution  in  accordance  with  his  views. 

*  This  treatise,  which  gives  the  history  of  the  General  Average  question 
and  its  literature  and  also  contains  an  enlightened  critique  of  the  Tork-Ant- 
werp  Rules,  together  with  some  valuable  reflections  upon  the  best  mode  of 
effecting  the  assimilation  of  the  laws  of  different  nations,  is  to  be  found  printed 
in  full  in  the  Zeitachrift  filr  Handelsrecht,  vol.  xxiv.— Ed. 

8  2 
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The  opposition  of  Lloyd's  in  England  had  relaxed,  but  was  not 
entirely  overcome,  and  it  was  desirable  to  let  that  opposition  die 
out  altogether  before  trying  to  set  the  Governments  in  motion. 
The  time  of  which  Mr.  Meier  spoke  was,  no  doubt,  not  far  distant, 
but  its  arrival  would  be  retarded  by  an  undue  eagerness  to  press 
orward. 

Dr.  E.  N.  Rahusen,  of  Amsterdam,  counsel  to  the  Neder- 
landsche  Handelsmaatschappij,  spoke  to  the  same  effect,  and  said 
that  the  law  should  follow,  rather  than  lead,  custom.  He  had 
often  encountered  the  York-Antwerp  Rules  in  practice ;  this  showed 
that  the  proper  kind  of  propaganda  was  actively  going  on.  He 
could  not  doubt  that  the  justice  and  expediency  of  the  rules  would 
eventually  make  themselves  felt  even  at  Lloyd's.  He  was  in  a 
position  to  state  on  the  best  authority  that  there  would  be  no 
difficulty  in  effecting  the  necessary  changes  in  the  law,  so  far  as 
Holland  was  concerned. 

M.  THfiODORE  Engels,  of  Antwerp,  President  of  the  Belgian 
Lloyd,  stated  that  he  was  able  to  give  the  same  assurance  with 
regard  to  Belgium.  The  subject  had  been  broached  to  M.  Bara, 
the  Belgian  Minister  of  Justice,  who  had  warmly  approved  of  the 
rules  and  of  the  movement.  He  instanced,  as  showing  the  equity 
of  the  rules,  that  in  England  they  were  considered  too  favourable 
to  the  shipowner,  in  France  the  contrary.  It  seemed  to  him  that 
the  Association  should  jealously  watch  for  the  earliest  opportunity 
of  taking  further  action. 

Mr.  H.  J.  Atkinson,  Chairman  of  the  Hull  Chamber  of 
Shipping,  gave  an  amusing  account  of  the  rapidity  of  the  progress 
made  by  the  rules  at  Hull.  When  they  had  once  become  fidrly 
known,  only  one  large  merchant  and  one  small  one  had  refused  to 
adopt  them,  and  the  former  of  the  two  had  soon  found  it  prudent 
to  make  his  submission. 

M.  E.  VAN  Eeten,  Delegate  of  the  Soci6t6  Commerciale  et 
Industrielle  (=  Chamber  of  Commerce)  of  Antwerp,  touched  upon 
the  present  relation  of  Antwerp  to  the  York-Antwerp  Rules  and 
expressed  an  opinion  that  without  legislative  enactment  the  rules 
would  soon  have  the  force  of  law  in  Antwerp,     He  said : — 

'  There  can  be  no  doubt  that  in  the  case  of  a  ship  arriving  at 
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Antwerp  with  the  York- Antwerp  clause  in  her  bills  of  lading  the 
Greneral  Average,  if  any,  would  be  settled  according  to  the  rules. 
But  I  think  that  in  a  very  short  time  the  York-Antwerp  Rules 
will  be  applied,  whether  there  be  a  clause  to  that  effect  in  the 
contract  of  affreightment  or  not.  My  reasons  for  saying  so  are 
these.  According  to  the  present  law  of  Belgium  the  contributory 
value  of  the  ship  is  one  half,  and  the  wages  and  provisions  of  the 
crew  during  the  vessel's  stay  at  a  port  of  refuge  are  not  admitted 
as  General  Average,  while  the  code  says  nothing  whatever  about 
the  apportionment  of  any  other  port  of  refuge  expenses.  Those 
expenses  have  so  far  been  regulated  by  the  local  custom ;  that  is 
to  say,  when  the  cargo  is  entirely  discharged  for  the  ship  to  be 
repaired,  the  cargo  alone  bears  all  the  expenses  of  landing,  ware- 
housing, and  re-shipping.  A  new  law  on  the  subject  of  General 
Average  has  already  been  voted  by  the  Chamber  of  Representatives 
and  has  been  recently  adopted  by  the  Senate.  According  to  the 
new  law  the  contributory  value  of  the  ship  will  be  her  entire  value 
at  the  port  of  destination,  and  the  wages  and  provisions  of  the 
crew  at  a  port  of  refuge  will  be  allowed,  but  again  nothing  is  said 
as  to  other  ports  of  refuge  expenses.  Now,  supposing  a  ship  to 
enter  the  port  of  Antwerp  without  the  York-Antwerp  clause  in 
her  bills  of  lading,  wages  and  provisions  having  to  be  admitted 
according  to  the  new  law,  it  would  evidently  be  unfair  to  continue 
to  saddle  the  cargo  with  the  expenses  of  landing,  storing,  and  re- 
shipping  and  with  its  share  of  the  wages  and  provisions  besides. 
It  will,  therefore,  be  necessary  to  change  the  local  custom  of 
Antwerp,  and  the  York-Antwerp  Rules  will,  no  doubt,  be  resorted 
to  and  soon  become  the  custom  of  Antwerp.' 

Mr.  J.  HoRNE  Payne,  of  London,  observed  that  the  justice  of 
the  rules  in  one  particular  had  lately  been  triumphantly  vindicated 
by  a  decision  of  the  Queen's  Bench  Division  of  the  English  High 
Court  of  Justice,^  by  which,  in  spite  of  the  inveterate  contrary 
practice  of  average  adjusters,  the  English  law  relating  to  port  of 
refuge  expenses  had  been  brought  into  harmony  with  No.  7  of  the 
rules.  * 

M.  Edouard  Clunet,  of  Paris,  pointed  out  that  the  only 
*  Attwood  V.  SeUar  (L.  B.  4  Q.  B.  D.  842), 
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radical  innovation  which  the  adoption  of  the  rules  would  introduce 
into  the  laws  of  France  was  the  provision  contained  in  Rule  X., 
to  which  the  French  shipowners  were  naturally  opposed,  seeing 
that  by  the  existing  code  the  contribution  of  the  ship  was  limited 
to  one  half  of  its  value. 

Captain  N.  Jacobsen,  of  Copenhagen,  reminded  the  meeting 
pf  the  action  already  taken  by  the  German  Government  in  referring 
the  rules  to  an  imperial  commission  and  of  the  willingness  of  that 
Government  to  proceed  further  in  the  matter,  and  urged  that,  if 
the  Association  as  such  was  to  remain  quiescent  for  the  present, 
itj  might  at  least  be  enjoined  upon  the  local  committees  to  seize 
the  earliest  opportunity  of  endeavouring  to  induce  their  respective 
.Governments  to  countenance  and  actively  promote  the  movement. 

Mr.  Bristowe  (Chairman  of  the  Australian  and  New  Zealand 
Underwriters'  Association)  described  the  interest  which  the  rules 
bad  awakened  in  the  colonies,  where  many,  he  said,  wished  to  see 
them  obtain  everywhere  the  force  of  law. 

Mr.  Manley  Hopkins  (of  London),  Mr.  E.  H.  Capper,  Delegate 
of  the  Central  Committee  on  General  Average  at  Cardiff,  and  Mr, 
Lawrence  R.  Baily,  Delegate  of  the  Steamship  Owners'  Association 
of  Liverpool,  also  took  part  in  the  discussion,  which  closed  with 
some  remarks  from  Sir  Travers  Twiss. 

It  may  be  imagined  with  what  satisfaction  I  read  at  the 
Conference  of  the  Association  on  August  26,  1880,  at 
Berne,  the  following  report : — 

At  the  request  of  the  executive  council  of  this  Association  I 
have  undertaken  to  report  to  this  conference  what  has  taken  place 
since  our  last  meeting  with  respect  to  the  international  law  of 
General  Average,  ad  embodied  in  the  York  and  Antwerp  Rules. 

And  I  think  it  is  a  matter  of  sincere  congratulation  to  the 
members  of  this  Association  that  I  am  able  to  record  that  the  first 
judgments  (of  the  Queen's  Bench  and  the  Appeal  Courts)  in 
matters  of  General  Average  not  only  ratified,  as  far  as  the  subject 
under  consideration  was  concerned,  the  principle  upon  which  that 
part  of  the  York  and  Antwerp  Rules  was  based^  but  actually  pro- 
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nouiiced  that  the  custom  or  practice  which  for  at  least  eighty  years 
had  prevailed  among  the  English  average  adjusters,  and  according 
to  which  they  adopted  a  contrary  system  of  adjustment,  was  at 
variance  with  the  common  law  of  England. 

The  case  in  which  this  satisfactory  result  was  attained  was  that 
of  Atwood  V.  Sellar,  which  came,  on  a  so-called  special  case, 
first  before  the  Queen's  Bench  Division,  consisting  of  Lord  Chief 
Justice  Cockbum  and  Justices  Mellor  and  Manisfcy,  and  afterwards 
before  the  Court  of  Appeal,  consisting  of  the  Lords  Justices  Bram- 
well,  Baggallay,  and  Thesiger. 

The  circumstances  under  which  it  arose  were,  that  the  ship 
'  Sullivan  Sawin/  during  a  voyage  from  Savannah  to  Liverpool  in 
February  1877,  encountered  severe  weather,  which  compelled  the 
master  to  cut  away  the  foretopmast,  the  fall  of  which  having 
occasioned  further  damage  to  the  vessel,  he  was  forced  to  put  into 
Charleston  for  repairs.  These  could  not  be  effected  without  the 
discharge  of  a  portion  of  the  cargo,  and  the  expenses  thus  incurred 
for  landing,  warehousing,  and  re-shipping  the  same,  as  well  as  for 
pilotage  and  other  charges  paid  in  respect  of  the  ship,  were,  on 
arrival  at  Liverpool,  all  brought  into  the  General  Average  column 
by  our  friend  Mr.  Lowndes.  This  being  against  the  view  which 
the  members  of  the  Average  Adjusters'  Association  had  hitherto 
adopted,  and  according  to  which,  where  ships  have  put  into  port  to 
refit,  whether  such  putting  into  port  had  been  occasioned  by  a 
General  Average  sacrifice  or  a  Particular  Average  loss,  the  expense 
of  discharging  the  cargo  was  treated  as  General  Average,  the  ex- 
pense of  warehousing  it  as  Particular  Average  on  the  cargo,  and 
the  expense  of  the  re-shipment  of  the  cargo,  pilotage,  port  charges, 
and  other  expenses  incurred  to  enable  the  ship  to  proceed  on 
her  voyage,  as  Particular  Average  upon  the  freight,  the  principal 
underwriters  interested  on  the  cargo  agreed  to  contest  this  innova- 
tion upon  a  practice  of  more  than  eighty  years'  standing,  but  they 
were  disappointed  in  the  result. 

After  a  very  elaborate  argument  of  counsel  before  the  Queen's 
Bench  Division,  it  was  only  Mr.  Justice  Manisty  who  stood  out  for 
the  old  practice,  whereas  the  majority  of  the  Court,  Lord  Chief 
Justice  Cockbum  and  Mi\  Justice  Mellor,  condemned  it  in  some- 
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what  remarkable  terms ;  and  altliougli  the  limits  of  this  report 
will  prevent  me  from  giving  a  full  reprint  of  the  Lord  Chief 
Justice's  argument,  1  think  I  may  venture  so  much  as  to  quote  the 
most  instructive  passages  verbatim. 

After  some  introductory  observations  his  lordship  says :  '  Two 
questions  present  themselves :  First,  what,  independently  of  this 
practice  of  average  adjusters,  is  the  principle  or  rule  of  law  applic- 
able to  the  case?  Secondly,  whether,  assuming  the  practice  to 
be  inconsistent  with  what  otherwise  should  be  the  law  having  sub- 
sisted for  so  long  a  time  it  must  be  taken  to  give  the  rule  properly 
applicable  to  such  a  case ; '  and  after  alluding  to  some  conflicting 
decisions  to  which  reference  had  been  made  in  the  course  of  the 
argument,  he  states :  — 

'  That  the  expenses  which,  according  to  the  practice  of  average 
adjusters,  are  thus  treated  as  Particular  Average,  should,  according 
to  legal  principles,  be  made  the  subject  of  General  Average,  appears 
to  me  to  flow  necessarily  from  the  fundamental  principle  on  which 
the  whole  doctrine  of  General  Average  rests,  namely,  that  all  loss 
which  arises  from  extraordinary  sacrifices  made  or  expenses  in- 
curred for  the  preservation  of  the  ship  and  cargo  must  be  borne 
proportionably  by  all  who  are  interested. 

*  The  contract  between  the  goods  owner  and  the  shipowner  on 
a  charter-party  or  a  bill  of  lading  being  for  the  conveyance  of  the 
goods  to  a  given  port,  there  occurs  in  the  course  of  the  voyage  a 
state  of  things  which  is  not  provided  for  by  the  contract. 

'  A  storm  arises,  the  vessel  is  in  danger,  but  a  port  is  within 
reach,  into  which,  in  the  common  interest  of  all  concerned,  it 
would  be  prudent  to  take  refuge,  or  it  becomes  necessary  to  cut 
away  a  mast,  and  as  a  consequence  of  so  doing  to  seek  an  inter- 
mediate port  in  order  to  replace  it.  Or  the  ship  sustains  damage 
from  the  violence  of  winds  or  waves,  which  renders  it  necessary 
for  the  common  safety  of  ship  and  cargo,  and  for  the  further  pro- 
secution of  the  adventure,  to  seek  a  port  at  which  repairs  which 
have  become  necessary  for  the  safe  prosecution  of  the  voyage  may 
be  efiected. 

*  The  result  is  that,  in  theory  at  least,  a  new  arrangement  not 
contemplated  or  provided  for  by  the  original  contract,  takoi  place 
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between  the  partners,  who  in  theory,  as  formerly  in  fact,  must  be 
supposed  to  be  present  each  in  the  practice  of  modern  times  repre- 
sented by  the  master,  to  whom  the  interests  of  both  are  committed. 
If  we  could  suppose  both  parties  to  be  actually  present  and  under 
a  sense  of  imminent  danger  to  concur  in  the  necessity  of  seeking 
a  port  of  refuge,  but  discussing  the  question  as  to  how  the  ex- 
penses incidental  to  such  a  course  shall  be  borne,  what  arrangement 
could  be  more  reasonable  or  just  than  that  these  expenses,  being 
extraordinary  expenses  incurred  for  the  conmion  benefit,  should  be 
borne  in  common,  on  the  same  principle  as  that  which  has  been 
established  from  the  earliest  times  in  the  case  of  actual  jettison  ? 

'  Applying  this  principle  with  reference  in  the  first  place  to  the 
expenses  incurred  by  the  ship,  it  is  admitted  on  all  hands  that  the 
expenses  of  entering  the  port  of  refuge  should  be  cai'ried  to  General 
Average.  Logically  it  would  seem  to  follow  that  as  the  coming 
out  of  port  is — at  least  where  the  common  adventure  is  intended 
to  be,  and  is  afterwards  further  prosecuted — the  necessary  conse- 
quence of  going  in,  the  expenses  incidental  to  the  later  stage  of  the 
proceeding  should  stand  on  the  same  footing  as  the  former.  The 
further  prosecution  of  the  voyage  was  in  the  contemplation  of  the 
parties,  or  of  the  master  representing  them  in  going  in ;  the  coming 
out,  therefore,  must  equally  have  been  in  view  when  the  resolution 
to  go  in  was  formed.  But  it  is  said — and  it  is  upon  this  ground 
that  the  difiTerence  between  these  two  sets  of  expenses  is  alleged  to 
be  founded — first,  that  it  is  the  shipowner's  duty,  under  his  con- 
tract, to  keep  the  ship  in  a  navigable  state,  and  consequently,  to 
repair  any  damage  she  may  have  sustained  ;  secondly,  that  when 
the  ship  has  been  repaired,  it  is  the  owner's  duty,  under  his  con- 
tract, to  re-ship  the  goods  and  to  set  forth  again  on  the  voyage,  and 
to  that  end  to  incur  the  cost  of  quitting  the  port  and  of  employing 
a  pilot  or  a  tug  if  necessary.  The  whole  of  this  reasoning  appears 
to  me  to  be  based  on  an  assumption  altogether  fallacious.  The 
shipowner  is  not  bound  to  repair  for  the  purpose  of  carrying  on  the 
cargo,  nor,  having  repaired,  does  he  become  bound  to  re-ship  the 
cargo  and  complete  the  voyage  under  the  original  contract,  but  if 
bound  at  all  to  do  so,  is  bound  only  under  that  contract  as  modified 
by  the  altered  circumstances  of  the  case. 
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'  The  contract,  it  should  be  remembered,  expressly  exempts  the 
shipowner  from  performance  of  his  obligations  under  it,  when  per- 
formance is  prevented  by  perils  of  the  sea.  The  ship  having  be- 
come incapacitated  from  prosecuting  the  voyage,  and  performance 
of  the  contract  having  been  prevented  by  the  excepted  cause,  the 
shipowner  is  under  no  obligation,  so  far  as  the  goods  owner  is  con- 
cerned, to  repair.  He  cannot,  it  is  true,  expose  the  goods  of  the 
fi'eighter  to  further  peril  by  persisting  in  carrying  them  on  if, 
having  the  opportunity  of  putting  into  a  port  of  refuge,  he  cannot 
or  will  not,  repair  the  ship ;  but,  if  he  chooses  to  forego  his  right 
to  freight,  he  may  repair  or  not,  as  may  best  suit  his  interest.' 
A  little  further  on  the  following  passages  occur : — 
'  In  legal  theory  we  must  suppose  the  parties  to  be  present.  In 
contemplation  of  law  the  master,  as  representing  both,  makes  for 
them  both  the  agreement,  which  it  is  reasonable  to  suppose  that,  if 
present,  they  would  have  made  for  themselves.  The  common  pur- 
pose is  twofold  The  first  and  immediate  purpose  is  that  of  saving 
ship  and  cargo  by  bringing  both  into  harbour.  The  second  is  that 
of  repairing  the  ship  with  a  view  to  the  further  prosecution  of  the 
voyage,  if  such  repair  should  prove  reasonably  practicable,  with 
certain  reservations  on  the  part  both  of  the  shipowner  and  the 
goods  owner,  which  probably  may  lead  to  the  abandonment  of  the 
further  prosecution  of  the  voyage.  The  second  of  these  purposes 
involves  several  subordinate  operations  and  expenses  incidental 
thereto.  The  state  of  the  ship  and  the  degree  of  damage  she  has 
sustained  have  first  to  be  ascertained.  To  efiect  this,  as  well  as  to 
do  the  necessary  repairs,  it  may  be  necessary  to  unship  the  cargo ; 
to  preserve  the  goods  from  harm  they  will  have  to  be  warehoused. 
The  repair  to  the  ship  having  been  completed,  the  cargo  must  be  re- 
shipped.  Lastly,  all  things  having  been  completed,  the  ship  will  have 
to  leave  the  port  and  put  to  sea.  In  respect  of  each  of  these  stages, 
expenses  will  have  to  be  incurred  for  which,  as  being  altogether  out- 
side the  original  contract,  that  contract  wholly  fails  to  provide.  They 
are  extraordinary  expenses,  incurred  for  the  preservation  of  ship  and 
cargo,  and  in  furtherance  of  the  common  adventure  under  circum- 
stances in  which  the  ship  and  cargo  would  otherwise  have  perished 
or  the  common  adventure  would  have  been  abruptly  brought  to  a 
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termination.  Upon  whom  should  the  expenses  of  these  different 
operations  fall  ?  The  practice  of  the  average  adjusters  makes  the 
unloading  of  the  cargo  matter  of  General  Average,  and  as  it  seems 
to  me  on  principle  rightly  so.  On  what  ground  the  distinction  be- 
tween the  cost  of  unshipping  the  cargo  and  of  warehousing  it, 
which  is  thrown  on  it  as  Particular  Average,  and  that  of  re-shipping, 
which  is  treated  as  Particular  Average  on  the  freight,  is  founded,  I 
wholly  fail  to  perceive.  Looking  to  the  common  purpose  for  which 
all  these  operations  are  performed,  it  seems  only  reasonable  and 
just  that  the  expenses  should  be  borne  ratably  by  all  parties  con- 
cerned; in  other  words,  be  treated  as  General  Average,  so  fisur,  at  all 
events,  as  the  common  purpose  has  been  effected. 

'  It  is  true  that  it  not  unfrequently  happens  that  the  primary 
purpose  of  putting  into  port  having  been  accomplished,  the  ulterior 
purpose,  that  of  further  prosecuting  the  voyage,  fails.  There  may 
be  no  means  in  the  port  of  refuge  for  repairing  the  vessel.  The 
tost  of  repairing  may  be  so  gi'eat  as  not  to  make  it  worth  the 
owner's  while'  to  repair  in  order  to  earn  the  freight.  As  regards 
the  alternative  of  transhipment,  there  may  be  no  opportunity  to 
tranship,  or  only  at  an  increcused  rate  of  freight,  on  which  account 
the  shipowner  may  decline  to  tranship,  except  on  account  of  the 
goods  owner.  On  the  other  hand,  the  cargo  may  be  of  a  perishable 
nature,  or  it  may  be  so  damaged  that  it  cannot  be  carried  on  further 
without  becoming  worthless ;  or  the  repairs  to  be  done  to  the  ship 
will  take  so  long  a  time  that  in  the  interest  of  the  goods  owner  the 
master  would  not  be  justified  in  detaining  the  goods,  but,  acting  as 
the  agent  of  the  latter,  becomes  bound  to  forego  the  right  of  carry- 
ing on  the  goods,  and  so  earning  the  freight,  and  must  deal  with 
them  in  the  interest  of  their  owner  alone.  In  such  cases  it  may 
well  be  that  only  the  expense  of  putting  into  the  port  of  distress 
•could  properly  be  made  matter  of  General  Average,  and  that  ex- 
penses thus  incurred,  from  which  no  benefit  results  to  the  common 
'adventure,  should  be  treated  as  Particular  Average  to  ship  or  goods, 
as  the  case  may  be.  But  we  are  here  dealing  with  a  case  in  which 
'every  expense  has  been  incurred  with  a  view  to,  and  has  resulted 
in,  the  further  prosecution  of  the  common  adventure.  The  ship 
and  <:argo  have  been  ^aved  from  destruction  by  being  brought  into 
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port;  the  ship  has  been  repaired,  the  cargo,  having  in  the  meantime 
been  preserved  by  being  warehoused,  has  been  re-shipped,  the 
voyage  has  been  resumed  and  brought  to  a  safe  conclusion,  and 
the  goods  have  been  delivered ;  in  a  word,  the  common  purpose, 
the  fulfilment  of  the  contract  of  afeeightment,  has  been  effected. 
But  how  has  this  result  been  brought  about  ?  By  the  series  of 
operations  which  have  taken  place  from  the  ship's  going  into  port 
to  her  putting  to  sea  again  inclusively.  But  the  whole  of  these 
operations  wei:e  necessary  to  the  resumption  of  the  voyage ;  the 
expenses  of  carrying  them  out  were  each  of  them  incurred  in 
furtherance  of  the  common  purpose.  Not  being  expenses  within 
the  scope  of  the  original  contract,  but  extraordinary  expenses  in- 
curred for  the  common  benefit  of  ship  and  cargo,  the  conclusion 
appears  to  me  irresistible  that,  with  the  exception  of  the  cost  of 
repairs  to  the  ship,  all  these  expenses  should  be  charged  to  General 
Average.' 

Then,  after  referring  to  one  of  the  reported  cases,  and  to  the 
American  and  other  laws,  the  judgment  proceeds : — 

'  We  have  next  to  consider  whether  the  practice  of  average 
adjusters  in  this  country,  which  is  said  to  have  existed  for  seventy 
or  eighty  years,  if  thus  found  to  be  at  variance  with  legal  principles, 
shall  nevertheless  prevail,  and  must  be  considered  as  having  settled 
the  law.  I  am  not  aware  of  any  principle  on  which  the  affirmative 
of  this  proposition  can  be  maintained,  or  of  any  authority  by  which 
it  can  be  upheld.  It  is  not  a  usage  of  trade  by  which  the  terms  of 
a  contract  may  be  interpreted  or  modified.  It  is  not  a  custom 
which  can  be  presumed  to  have  a  legal  origin.  It  is  not  the  ivr- 
veterate  praxis  of  a  Court  or  Courts  having  judicial  authority,  and 
which  must  therefore  be  taken  to  be  the  law,  though  inconsistent 
with  general  principles.  The  authority  of  average  adjusters  may 
be  said  to  be  of  an  anomalous  character.  By  the  consent  of  ship- 
owners and  merchants  they  act  as  a  sort  of  arbitrators  in  the 
settlement  of  matters  of  average.  But  they  are  bound  in  the  ad- 
justment of  such  claims  to  ibllow  the  law.  And  in  the  practice 
they  have  adopted,  they  have  not  acted  or  intended  to  act  on  or  give 
effect  to  any  mercantile  usages,  but  have  intended  to  give  effect 
to  what  they  believed  to  be  the  law  j  but  they  have  mistaken  it.' 
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And  after  having  made  the  following  remark,  *  If  a  cnstom  pre- 
vailing in  a  Court  which,  though  an  inferior  Court,  is  still  a  Court 
of  law,  if  inconsistent  with  law  cannot  prevail,  surely  the  same 
rule  must  apply  to  a  practice  of  average  adjusters.  When  a 
practice  of  this  kind  is  brought  to  the  test  of  a  legal  decision,  and 
is  found  to  be  erroneous  and  inconsistent  with  law,  it  cannot  be 
permitted  to  override  the  law  and  acquire  the  force  of  law,'  the 
Lord  Chief  Justice  concludes  as  follows  : — 

*  The  case  of  Stewart  v.  ThePacific  Steamship  Company  (Law 
Reports,  8  Q.  B.  p.  88),  so  far  from  supporting  the  defendants'  case, 
appears  to  me  a  strong  authority  the  other  way.  There,  by  the 
terms  of  the  bill  of  lading,  average  (if  any)  was  to  be  adjusted 
according  to  British  usage.  A  fire  having  broken  out  in  the  ship, 
water  was  poured  in  to  extinguish  it,  and  bark  shipped  on  board 
by  the  plaintiffs  was  seriously  damaged  thereby.  The  plaintiff 
claimed  as  for  General  Average ;  but  it  appeared  that  it  was  the 
practice  of  average  adjusters  in  this  country  to  treat  such  damage 
as  Particular  Average.  The  Court  expressly  declared  the  practice 
to  be  at  variance  with  the  law  applicable  to  such  a  case,  and  would 
assuredly  have  given  judgment  in  favour  of  the  plaintifis,  had  not 
the  latter,  by  the  terms  of  the  bill  of  lading,  expressly  agreed  to 
make  the  custom  a  part  of  the  contract.  "  If,"  says  Mr.  Justice 
Quain,  in  delivering  the  judgment  of  the  Court,  "  the  present  case 
depended  wholly  on  the  common  law  applicable  to  General  Average, 
we  think  the  plaintiffs  would  be  entitled  to  recover ;  but  as  the 
parties  have  agreed  to  make  the  custom  a  part  of  their  contract, 
the  case  must  be  decided  according  to  the  custom,  and  the  result 
is  that  our  judgment  must  be  for  the  defendants."  To  which  the 
learned  Judge  added,  "  It  is  to  be  hoped,  however,  that  in  future 
there  will  be  no  difference  between  law  and  custom  on  this  point, 
and  that  average  adjusters  will  act  on  the  law  as  now  declared, 
and  that  bills  of  lading  will  also  be  framed  in  accordance  with  it." 
There  being  no  such  term  in  the  present  contract,  I  see  no  reason 
for  treating  the  practice  with  more  consideration  than  the  practice 
then  before  the  Court  received  at  its  hands  in  that  case. 

Walthew  v.  Mavrojani  (Law  Reports,  5  Ex.  p.  116)  was  al- 
together different  from  the  present ;  it  was  a  case  of  stranding,  and 
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the  question  was  whether  expenses  incurred  for  the   purpoite   of 
getting  the  ship  off,  after  the  goods  had  been  taken  out  of  her,  and 
removed  to  a  place  of  safety,  could  be  made  the  subject  of  General 
Average,  and  it  was  held  that  they  could  not.     But  of  the  six 
Judges  in  the  Exchequer  Chamber,  Bovill  (Chief  Justice),  Mellor, 
Montague  Smith,  Lush  and  Hannen  (Justices)  base  their  judgment 
on  the  ground  that  while  it  was  essential  to  the  owner  of  the  ship 
to  get  his  ship  off  so  as  to  be  able  to  resume  the  voyage  and  earn 
the  freight,  it  was  indifferent  to  the  goods  owner,  the  goods  being  in 
safety,  whether  they  were  carried  on  in  the  same  ship  or  in  another. 
"  It  is  not  shown,"  says  the  Chief  Justice,  "  that  any  advantage 
resulted  to  the  goods  from  their  being  carried  on  in  that  ship  rather 
than  in  any  other."     It  was  indifferent  to  the  owners  of  the  cargo 
whether  the  ship  floated  or  not,  and  there  was,  therefore,  no  sacri- 
fice made,  or  extraordinary  expense  incurred  to  save  both  ship  and 
cargo,  or  for  the  common  benefit  of  both.     "  I  draw  the  inference," 
says  Mr.  Justice  Montague  Smith,  "  that  it  was  indifferent  to  the 
owner  whether  the  goods  went  forward  to  England  in  the  *  Southern 
Belle,'  the  ship  in  question,  or  any  other."     Mr.  Justice  Hannen 
says :  "  It  is  unjust  that  expenses  incurred  by  the  owner  of  the 
ship  for  the  benefit  of  all  should  be  borne  by  him  alone,  but  the 
expenses  in  question  were  not  such,  for  it  is  indifferent  to  the 
owner  of  goods  whether  his  goods  are  taken  on  by  the  same  ship, 
except  where  they  would  not  otherwise  be  carried  on  at  all,  or  only 
at  a  greater  expense."      Even  Mr.  Justice  Brett,  who  appeared  to 
have  been  disposed  to  lay  down  the  rule  more  generally,  treats 
these  expenses  as  incurred   solely  for  the   benefit  of  the  ship- 
owner. 

'In  like  manner,  in  the  earlier  case  of  Hallett  v.  Wigram 
(9  Common  Bench,  p.  580),  in  which  a  claim  for  contribution  had 
been  made  where  part  of  the  cargo  had  been  sold  to  raise  money 
to  repair  the  ship,  which  had  put  back  by  reason  of  damage  sus- 
tained by  ordinary  perils  of  the  sea,  Wilde  (Chief  Justice)  in 
giving  judgment,  says :  "  It  is  in  respect  only  of  the  incapacity  of 
the  pai'ticular  ship  to  carry  the  goods  forward  to  their  destination 
that  the  pleas  show  that  the  cargo  was  in  danger  of  being  wholly 
lost.     It  is  diflScult  to  see  how  the  repair  of  the  ship  could  be  for 
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the  benefit  and  advantage  of  the  plaintiff.  The  plaintiff's  goods 
were  of  a  description  not  to  be  deteriorated  to  any  great  extent." 

'  These  two  decisions  are,  no  doubt,  sufiicient  authority  for  say- 
ing that,  according  to  English  law,  expenses  incurred  for  the  benefit 
of  the  ship  alone,  without  any  concomitant  benefit  to  the  cargo, 
such  as  the  expense  of  getting  off  a  stranded  vessel  after  the  goods 
have  been  discharged,  or  repairing  a  vessel  in  a  port  of  refuge,  in 
the  absence  of  special  circumstances  such  as  were  referred  to  in 
Walthew  V,  Mavrojani,  will  not  give  a  claim  to  General  Average ; 
but  they  are  inapplicable  to  a  case  like  the  present.  There  is 
nothing  here  to  show  that  the  goods  carried  have  been  sent  on  in 
another  vessel ;  and  what  is  of  more  importance,  the  expenses  were 
all  incurred  in  furtherance  of  the  common  purpose  and  for  the 
benefit  of  the  cargo  as  well  as  the  ship.  Of  the  ship,  as  an  oppor- 
tunity was  thus  afforded  of  repairing  it,  and  enabling  it  to  take  on 
the  cargo ;  of  the  cargo,  as  it  was  thus  enabled  to  be  carried  on  to 
its  destination.  I  am  therefore  of  opinion  that  our  judgment  must 
be  for  the  plaintiff,  and  as  my  brother  Mellor  concurs  in  the  view  I 
take,  both  as  regards  the  result  and  as  regards  the  reasons  for  it, 
there  will  be  judgment  for  the  plaintiff.' 

The  defendants  appealed  against  this  judgment,  and  both  parties 
having  fortified  themselves  respectively  with  two  leading  counsel, 
eminent  in  matters  of  commercial  law,  long  and  learned  arguments 
were  addressed  to  the  Court  of  Appeal,  which  confirmed  the  first 
judgment,  and  pronounced  its  unanimous  reasons  through  the 
mouth  of  Lord  Justice  Thesiger : — 

'  The  question  raised  by  this  appeal  is  whether,  in  the  case  of 
a  vessel  going  into  port  in  consequence  of  an  injury  which  is  itself 
the  subject  of  General  Average,  the  expenses  of  warehousing  and 
reloading  goods  necessarily  unloaded  for  the  purpose  of  repairing 
the  injury,  and  expenses  incurred  for  pilotage  and  other  charges  on 
the  vessel's  leaving  the  port,  are  the  subject  of  General  Average 


'  The  matter  came  before  the  Court  below  in  the  form  of  a 
special  case,  and  upon  it  the  Court  decided  in  favour  of  the  plain- 
tiffs, who  assert  that  the  expenses  in  question  are  the  subject  of 
General  Average, 
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'The  special  case  states  a  long-continued  practice  of  British 
average  adjusters,  in  adjusting  losses  in  cases  where  ships  have  put 
into  port  to  refit,  whether  such  putting  into  port  has  been  occa- 
sioned by  a  General  Average  sacrifice  or  a  Particular  Average  loss, 
to  treat  the  expense  of  discharging  the  cargo  as  General  Average ; 
the  expense  of  warehousing  it  as  Particular  Average  on  the  cargo, 
and  the  expense  of  the  re-shipment  of  the  cargo,  pilotage,  port 
charges  and  other  expenses  incurred  to  enable  the  ship  to  proceed 
on  her  voyage  as  Particular  Average  upon  the  freight.  It  was  not, 
however,  and  could  not  reasonably  be  contended  for  the  appellant, 
that  the  practice  could  be  put  so  high  as  a  custom  impliedly  incor- 
porated in  the  contract  between  the  parties  ;  and  during  the  course 
of  the  argument  we  intimated  our  opinion,  founded  upon  the  lan- 
guage of  the  special  case  with  regard  to  this  practice,  and  especially 
the  language  of  the  fifth  paragraph,  that  the  question  between  the 
parties  must  be  decided  in  accordance  with  legal  principle  and 
authority,  which  the  practice  of  the  average  adjusters  professes  to 
follow. 

'  The  law  governing  the  case  is  admittedly  English  law,  for  the 
expenses  in  dispute  arose  upon  a  voyage  the  proper  and  actual 
termination  of  which  was  an  English  port. 

*  As  a  matter  of  principle  we  are  clearly  of  opinion  that  the 
judgment  of  the  majority  of  the  Court  below  in  favour  of  the  plain- 
tiffs was  right.  The  principle  which  underlies  the  whole  doctrine 
of  General  Average  contribution,  is  that  the  loss,  immediate  and 
consequential,  caused  by  a  sacrifice  for  the  benefit  of  cargo,  ship, 
and  freight,  should  be  borne  by  all.' 

After  some  further  observations,  the  judgment  thus  proceeds : — 

*  A  vessel  which  has  put  into  port  to  repair  an  injury  occasioned 
by  a  General  Average  sacrifice,  may  be,  and  generally  is,  when  in 
port,  in  perfect  safety ;  and  if  by  the  expression  "  common  danger  " 
be  meant  danger  of  actual  injury  to  vessel  and  cargo,  there  is  no 
more  danger  to  the  goods  when  on  board,  the  vessel  being  in  port, 
than  when  stowed  in  a  warehouse  on  shore,  and  indeed  in  many 
cases  only  a  portion  of  the  goods  is  removed  from  the  vessel  in 
order  to  do  the  repairs  to  her,  while  the  remainder  of  the  goods  is 
left  on  board. 


INTERNATIONAL  LAW  OF  GENERAL  AVERAGE.        273 

'  If,  on  the  other  hand,  by  "  common  danger  "  be  meant  the 
danger  of  the  vessel  with  her  cargo  being  prevented  fix)m  prose- 
cuting her  voyage,  then  there  is  no  more  reason  why  the  expenses 
of  warehousing  and  reloading,  and  the  expenses  incurred  for  pilot- 
age imd  other  charges  paid  in  respect  of  the  vessel  leaving  port 
and  proceeding  upon  her  voyage,  should  not  constitute  General 
Average  than  there  is  reason  for  saying  that  unloaded  and  ware- 
housed goods  should  not  contribute,  as  it  is  clear  in  a  case  of 
voluntary  sacrifice  that  they  must,  to  the  expenses  of  the  necessary 
repairs  to  the  vessel.     Both  classes  of  expenses  are  extraordinary 
expenses,  consequent  upon  the  voluntary  sacrifice,  and  necessary 
for  the  due  prosecution  of  the  voyage  by  the  vessel  with  her  cargo. 
Neither  class  can  as  a  general  proposition  be  said  to  be  incurred 
exclusively  for  the  benefit  of  either  vessel  or  cargo.     In  some  cases 
it  might  be  for  the  interest  of  a  shipowner  to  terminate  the  voyage 
at  the  port  where  his  vessel  puts  in  to  repair  a  disaster,  while  it 
would  be  all-important  for  the  goods  owner  to  have  his   goods 
carried  on  by  the  same  vessel ;  in  other  cases  the  position  of  the 
parties  in  this  respect  might  be  reversed.     But  however  this  may 
be,  the  going  into  port,  the  unloading,  warehousing,  and  reloading 
of  the  cargo,  and  the  coming  out  of  port,  are  at  all  events  parts  of 
one  act  or  operation  contemplated,  resolved  upon  and  carried  through 
for  the  common  safety  and  benefit,  and  properly  to  be  regarded  as 
continuous.     The  shipowner  is,  at  least,  entitled  to  re-ship  the 
goods   and  prosecute   his   voyage  with  them,  and  the  expenses 
necessary  for  that  purpose,  being  ex  hypothesi  consequent  upon  a 
damage  voluntarily  incurred  for   the  general   advantage,  should 
legitimately  be  the  subject  of  General  Average  contribution ;  or,  to 
use  the  language  of  Lord  Tenterden  in  his  work  on  shipping  :  "  If 
the  damage  to  be  repaired  be  in  itself  an  object  of  contribution,  it 
seems  reasonable  that  all  expenses  necessary,  although  collateral  to 
the  reparation,  should  also  be  objects  of  contribution :  the  accessory 
should  follow  the  nature  of  its  principal." 

'  But  it  is  said  for  the  appellants  that  if  this  be  so,  and  the 
principle  be  carried  out  to  its  logical  consequences,  expenses  in- 
curred for  wages  of  crew  and  provisions,  should  equally  form  the 
subject  of  General  Average ;  and  that  inasmuch  as  it  is,  as  they 
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suggest,  undeniable  that  they  do  not,  the  principle  itself  must 
either  be  faulty  or  at  least  not  recognised  in  English  law.  As  a 
matter  of  fact,  it  is  extremely  doubtful  whether  the  expenses  for 
wages  of  crew,  and  provisions  in  a  port  of  refuge,  have  ever  been 
disallowed  by  our  Courts  as  constituting  a  claim  for  General  Average 
in  a  case  where  the  ship  has  put  into  the  port  to  repair  damage  it- 
self belonging  to  General  Average ;  but  even  if  the  assertion  were 
correct,  the  conclusion  drawn  would  by  no  means  follow. 

*  That  the  principle  in  question  is  not  faulty  we  have  endeavoured 
to  show  in  the  observations  already  made,  and  the  view  we  have 
taken  upon  the  point  is  strongly  confirmed  by  the  fact  that  it  is  re- 
cognised and  carried  to  its  so-called  logical  consequences  as  regards 
the  wages  of  crew  and  provisions  in  all  other  countries  than  our  own. 

*That  the  principle  is  not  recognised  in  English  law  is  not 
proved  by  showing  that  expenses  incurred  for  wages  of  crew  and 
provisions  have  been  under  certain  circumstances  disallowed  as  the 
subject  of  General  Average,  unless  it  be  shown,  which  it  has  not 
been  to  us  at  the  same  time,  that  they  have  been  disallowed  upon 
grounds  that  negative  the  principle,  and  is  disproved  if  it  be  found 
that,  notwithstanding  such  disallowances,  the  expenses  in  question 
in  this  case  have  been  allowed.  All  that  in  such  a  case  can  be 
said  is,  that  either  the  Courts  have  made  a  mistake  in  limiting  the 
application  of  the  principle,  or  that  its  limitation  is  due  to  some 
real  or  supposed  rule  of  public  policy.  This  at  least  may  fairly  be 
asked :  What  is  the  principle  if  this  is  not  ?  If  then  the  question 
before  us  stood  only  upon  principle,  we  should  have  no  hesitation 
in  deciding  it  according  to  the  principle  we  have  stated,  and  it  at 
least  may  fairly  be  asked  :  What  other  principle,  if  it  be  not  correct, 
is  to  be  substituted  in  its  place  ?  But  the  authorities  remain  to 
be  considered,  and  it  is  the  more  necessary  that  they  should  be 
examined  with  attention,  seeing  that  the  practice  of  the  average 
adjusters  professes  to  follow  them.' 

And  after  a  careful  review  of  the  different  authorities  quoted 
on  both  sides  as  bearing  upon  the  subject  under  consideration,  the 
judgment  continues : — 

*  We  have,  therefore,  the  law  as  laid  down  by  the  Courts  for  a 
considerable  portion  of  the  period  over  which  the  practice  of  aver- 
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age  adjusters,  stated  in  the  special  case,  extends,  running  counter 
to  that  practice  by  recognising  as  regards  port  of  refuge  expenses 
a  distinction  between  cases  where  a  ship  puts  into  a  port  of  distress 
for  repair  of  damage  done  by  a  voluntary  sacrifice,  and  cases  where 
it  so  puts  in  for  repair  of  damage  caused  by  perils  of  the  seas,  and 
admitting  in  the  former  cases  as  a  matter  of  principle,  if  not  of 
express  decision,  expenses  such  as  those  in  question  in  this  case, 
to  be  the  subject  of  General  Average  contribution. 

'This  distinction  in   principle   is   to  be   found   asserted  by 
Benecke,  who  was  a  member  of  Lloyd's,  in  his  valuable  work  on 
the  principles  of  Indemnity  in  Marine  Insurance,  published  in 
1824.     At  page  191  he  says:  ''If,  setting  aside  all  laws  and 
received  opinions,  the  case  is  examined  merely  according  to  the 
fundamental  maxims  which  regulate  General  and  Particular  Aver- 
age, it  will  in  the  first  instance  appear  evident  that  not  only  all 
the  port  charges,  such  as  pilotage,  harbour  dues,  lighterage,  &c., 
but  also  the  charges  of  unloading  and  reloading,  repairs,  and  crews' 
wages,  will  be  General  Average,  if  the  ship  put  into  port  for  the 
mere  purpose  of  repairing  a  damage  voluntarily  incurred  for  the 
general  advantage.     For  all  these  expenses,  bding  the  necessary 
consequences  of  a  measure  taken  for  the  general  benefit,  belong  to 
General  Average  ; "  and  then  taming  to  the  case  where  the  port 
is  entered  in  consequence  of  a  particular  damage  sustained,  by 
which  the  vessel  is  rendered  unfit  to  prosecute  her  voyage,  as  when 
masts,  sails,  or  other  requisite  apparel  are  lost  in  a  storm,  or  the 
vessel  has  sprung  a  dangerous  leak,  he  adds :  "  All  the  expenses 
of  entering  the  port  are  a  subject  of  General  Average,  being  the 
consequence  of  a  measure  voluntarily  taken  for  the  preservation  of 
the  whole.     But  as  soon  as  the  object  of  putting  the  vessel  and 
her  cargo  in  safety  is  accomplished,  the  cause  for  general  contri- 
bution ceases ;  for  whatever  is  subsequently  done  is  not  a  sacrifice 
for  the  benefit  of  the  whole,  or  for  averting  an  imminent  danger, 
but  is  the  mere  necessary  consequence  of  a  casual  misfortune." 
Benecke  then  claims  the  allowance  even  of  wages  of  crew  and 
provisions,  where  the  putting  into  port  is  the  consequence  of  a 
damage  belonging  to  General  Average;  on  the  other  hand,  he 
Qontends  for  the  disallowance  even  of  the  expenses  of  unloading 

t2 
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cargo,  where  it  is  the  consequence  of  a  damage  belon^ng  to 
Particular  Average.  In  Stevens  "  On  Average,"  and  Bailey  "  On 
Average,"  the  distinction  referred  to  is  not  adopted  except  as  re- 
gards the  repairs  of  the  ship ;  but  both  writers  assert,  as  a  matter 
of  principle,  that,  where  a  ship  necessarily  puts  into  a  port  to 
repair  damage,  whether  the  original  cause  of  damage  be  a  volun- 
tary sacrifice  or  any  ordinary  peril  of  the  sea,  the  expenses  of  ware- 
housing and  reloading,  as  well  as  those  of  unloading  the  cargo,  and 
the  outward  as  well  as  inward  port  charges,  should  be  the  subject 
of  General  Average  contribution.  (See  "  Stevens,"  p.  22,  and 
•*  Bailey,"  p.  119.)  They  look  not  to  the  more  remote  damage 
which  undoubtedly  was  a  Particular  Average  loss,  but  to  the  proxi- 
mate act  of  putting  into  port  for  the  safety  of  ship  and  cargo, 
which  would  belong  to  General  Average,  and  in  answer  to  the 
argument  that  their  views,  if  logically  carried  out,  would  lead  to 
the  allowance  as  General  Average  of  the  cost  of  repair  of  the  ship, 
Bailey,  at  p.  119,  replies  that  the  damage  which  necessitated 
that  repair,  being  caused  by  a  peril  of  the  sea,  the  repair  should  be 
treated  as  Particular  Average,  but  that  the  ship  does  not  put  into 
the  port  of  refuge  because  she  wants  repairs,  but  because  the  voyage 
cannot  be  continued  until  she  is  repaired,  or  a  total  loss  of  ship  and 
cargo  will  follow  if  she  does  not  go  into  port.  He  adds :  "  The 
immediate  cause  for  putting  into  the  port  of  refuge  is  the  impossi- 
bility of  completing  the  voyage  in  her  then  state,  or  the  expected 
total  loss  of  ship  and  cargo ;  the  damage  which  the  ship  has  sus- 
tained is  the  remote  cause  only,  for  under  other  circumstances  the 
crew  are  not  justified  into  putting  into  port,  although  the  vessel 
may  have  sustained  damage  which  it  will  be  necessary  ultimately 
to  repair." 

'  The  views  thus  expressed  are  substantially  those  which  are 
recognised  in  American  law  and  practice,  and  they  are  carried  out 
to  the  length  of  including  the  expense  of  wages  of  crew  and  pro- 
visions at  the  port  of  refuge  in  the  amount  to  be  contributed  for  in 
General  Average  in  all  cases  where  a  vessel  puts  into  port  for  the 
common  safety,  whether  owing  to  injury  from  a  peril  of  the  sea  or 
a  voluntary  sacrifice.  (See  Phillips  "  On  Insurance,"  8rd  edition, 
sections  1,322,  1,326,  and  1,328.)     To  return  to  the  text-writers 
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of  this  country,  Mr.  Amould,  in  his  work  upon  "  Marine  Insurance, 
3rd  edition,  vol.  ii.  p.  789,  after  discussing  the  principles  relating 
to  General  Average,  says :  "  From  these  principles  it  follows  that 
where  a  ship  has  either  cut  away  her  maats  or  rigging,  or  has  been 
so  damaged  by  a  storm  that  it  is  necessary  for  the  safety  both  of 
ship  and  cargo  to  put  into  a  port  of  distress  for  repairs,  all  the 
expenses  inseparably  connected  with  the  act  of  first  putting  into 
and  afterwards  clearing  out  of  such  a  port  of  distress,  give  the  ship* 
owner  a  claim  to  a  General  Average  contribution,  and  this  upon 
the  plain  ground  that  these  expenses  are  a  necessary  consequence 
of  an  extraordinary  measure  taken  for  the  general  preservation." ' 

And  the  judgment  concludes  in  the  following  terms  : — 

'  The  result  of  this  review  of  the  authorities  is  to  confirm  the 
opinion  which,  apart  from  authority,  we  entertain,  and  have  already 
expressed  upon  the  questions  submitted  to  us. 

^  The  practice,  then,  of  the  average  adjusters,  as  stated  in  the 
special  case,  appears  to  us  to  be  neither  founded  upon  true  prin-* 
ciples,  nor  to  be  in  accordance  with  the  views  of  the  text-writers  5 
and  so  far  as  there  is  case  authority  upon  the  matter,  it  appears  to 
us  to  be  opposed  to  legal  decisions.  It  is  a  practice,  too,  which 
has  not  been,  as  the  practice  in  Stewart  v.  The  West  India  and 
Pacific  Steam  Ship  Company  (Law  Reports,  8  Q.  B.  p.  88)  was 
made,  part  of  the  contract  between  the  parties,  and  therefore  con- 
stitutes no  impediment  to  our  giving  eflect  to  the  objections  to  its 
validity,  and  in  deciding  as  we  do  that  the  judgment  of  the  authority 
of  the  Court  below  was  right  and  should  be  affirmed,  it  is  satisfiEictory 
to  us  to  know  that  the  law  as  laid  down  in  the  judgment  of  the 
Court  below  and  of  this  Court  is  placed  upon  a  footing  which  more 
nearly  assimilates  it,  in  matters  in  which  assimilation  is  desirable, 
to  the  law  obtaining  in  other  mercantile  and  maritime  communities/ 

I  should  be  only  too  happy  if  I  could  add  that  the  antagonists 
to  the  York  and  Antwerp  Rules,  taking  into  their  consideration 
the  arguments  in  the  above-quoted  judgments,  would  now  cheer- 
fully and  cordially  join  us  in  adopting  them  altogether,  for  >as  Mr» 
Lowndes  in  his  address  at  the  last  meeting  of  the  Average 
Adjusters'  Association  very  truly  stated  : — 

*  It  is  a  somewhat  remarkable  circumstance  that,  of  all  the 
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changes  proposed  by  the  York  rules — I  call  them  for  the  moment 
by  their  old  name,  because  I  am  now  referring  to  the  state  of 
things  when  they  were  drawn  up — all  except  two  have  been  since 
adopted  into  the  law  and  practice  of  this  country.  At  the  time 
when  those  rules  were  drawn  up,  it  was  an  innovation  on  our 
practice  to  propose  that  damage  to  cargo  by  opening  the  hatches 
to  make  a  jettison,  or  by  derangement  of  stowage  consequent  on  a 
jettison,  or  by  pouring  down  water  to  extinguish  a  fire,  should  be 
treated  as  General  Average ;  or  that  damage  either  to  ship  or  cargo 
by  a  voluntfay  stranding  should  be  treated  as  General  Average 
under  any  circumstances ;  or  that  damage  done  to  cargo  by  dis- 
charging at  a  port  of  refuge  should  be  treated  as  General  Average 
under  any  circumstances;  or  that  the  deductions  from  the  con- 
tributory value  of  freight  should  be  confinexi  to  those  expenses 
which  were  incurred  subsequently  to  the  General  Average  act.  All 
these  innovations  have  now  been  adopted,  some  under  the  compul- 
sion of  legal  decisions,  others  without  that  compulsion,  into  our 
practice ;  and  in  all  these  respects  our  practice  at  this  day  con- 
forms to  the  very  words  of  the  York-Antwerp  Rules.  So  much  of 
our  labours  at  York  and  at  Antwerp  has  borne  fruit.  This  is  a 
fact  which  every  adjuster  knows  or  ought  to  know.  The  only 
portion  of  our  work  which  at  this  moment  remains  unaccomplished 
is  the  carrying  out  of  Rule  7,  which  is  identical  in  substance  with 
the  resolution  we  are  now  considering,  and  Rul6  8,  which  declares 
that  the  wages  and  maintenance  of  the  crew  during  a  vessel's  de- 
tention in  a  port  of  refuge  ought  to  be  replaced  as  General  Average.* 

As  to  the  wages  and  maintenance  of  the  crew  during  a  vessel's 
detention  in  a  port  of  refuge,  1  can  only  repeat  what  I  have  on 
previous  occasions  given  as  the  result  of  my  practical  experience, 
that  if  such  expenditure  is  not  lond  fide  allowed,  means  are  found 
to  recover  them  under  the  denomination  of  labourage,  and  if  we 
believe  some  of  our  friends  who  have  been  professionally  engaged 
at  the  Cape  of  Good  Hope  and  at  other  ports  frequently  entered  by 
vessels  in  distress,  the  charges  for  labourage  are  often  very  much 
in  excess  of  what  crews'  wages  and  provisions  during  such  stay 
could  possibly  amount  to. 

So  far  as  I  have  been  able  to  ascertain  the  case  stands  thus : 
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whereas  the  Liverpool  and  Glasgow  adjustments  are  generally  drawn 
up  in  conformity  with  the  *  Attwood  v,  Sellar '  case,  i.e.— Kjarrying 
the  principle  involved  in  that  case  to  its  apparently  legitimate  ex- 
tension in  conformity  with  the  York-Antwerp  Rules — the  London 
adjusters  continue  still  to  adhere  to  the  old  practice  in  all  cases 
except  those  which  are  absolutely  on  all-fours  with  Attwood  and 
Sellar.  That  such  a  difference  of  practice  cannot  continue  stands  to 
reason,  especially  if  it  is  considered  that  the  York  and  Antwerp 
Rules  are  inserted  in  almost  all  policies  on  ships  and  cargoes,  so  that 
practically  the  work  of  their  general  adoption  is  steadily,  although 
slowly,  going  onwards.  Further  litigation  will  undoubtedly  be  re- 
sorted to,  and  it  is  not  improbable  that  at  our  next  meeting  we 
may  hear  that  our  jurisprudence  has  made  a  fresh  advance  towards 
that  uniformity  which  has  so  long  been  our  goal. 

There  is  only  one  subject — and  our  much  respected  friend,  Mr. 
Lawrence  R.  Baily,  having  mentioned  it  in  his  opening  address  as 
Chairman  to  the  Average  Adjusters'  Association,  my  alluding  to  it 
need  scarcely  require  an  apology — to  which  I  wish  to  call  the  atten- 
tion of  the  conference. 

It  is  well  known,  and  not  only  laid  down  by  the  most  eminent 
Judges  and  text-writers,  but  everywhere  conceded,  that  the  adjust- 
ment of  any  General  Average  occurring  in  the  course  of  a  maritime 
adventure  is  to  be  drawn  up  at  the  port  of  destination,  and  in  con- 
formity with  the  there  prevailing  laws,  customs,  or  practices,  what- 
ever they  are.     On  this  point  Mr.  Baily  stated : — 

'  In  most  cases  this  would  create  no  inconvenience,  but  when 
as  in  Mediterranean  steamers,  which  have  on  board  goods  for  and 
from  different  countries,  say  England,  Greece,  Turkey,  destined  for 
other  countries,  say  Greece,  Turkey,  Spain,  Ac,  the  laws  and 
customs  in  each  of  which  differ  from  those  in  every  other — such 
a  doctrine  would  produce  chaos.  There  is  no  one  port  of  destina- 
tion as  regards  all  the  cargo  in  such  a  case.  Would  it  not  be 
reasonable  and  create  less  confusion  if  the  law  of  the  flag  of  the 
ship  were  adopted  in  such  a  case  ?  General  Average  under  such  a 
system  would  be  intelligible,  and  all  could  protect  themselves  by 
insurance  against  such  a  General  Average.' 

I  think  that  the  suggestion  here  mode  is  worthy  of  the  very 
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best  consideration  at  the  hands  of  all  who  have  an  interest  in  the 
question ;  but  with  how  mnch  more  satis&ction  would  the  altera- 
tion be  received  if  the  York  and  Antwerp  Rules  had  in  the  mean- 
time secured  the  adhesion  of  all  the  leading  maritime  nations ! 

.  Now  the  Transactions  of  the  Association  for  the  years 
1881  (Cologne),  1882  (Liverpool),  and  1883  (Milan)  contain 
only  one  sentence  on  this  subject,  and  that  is  in  the  re- 
port of  the  council  to  the  Cologne  Conference,  which  reads 
thus : — 

Mention  has  been  made  in  the  last  report  of  the  increasing 
acceptance  of  the  York  and  Antwerp  Rules  to  regulate  General 
Average  contributions,  and  the  council  have  the  satisfaction  to 
announce  that  these  rules  have  become  all  but  universally  adopted. 

This  meant,  of  course,  not  by  legal  enactment  or  by 
decisions  of  courts  of  law,  but  by  agreement  between 
shipowners  and  merchants  and  their  respective  under- 
writers. 

I  come  now  to  the  last  legal  feature  as  far  as  our  English 
jurisprudence  is  concerned  on  this  subject,  which  is  fully 
set  out  in  the  following  report  which  I  read  at  the  Hamburg 
Conference  of  the  Association  in  1885,  and  runs  thus  : — 

At  the  request  of  the  executive  council  of  this  Association,  I 
have  undertaken  to  inform  this  meeting  of  such  incidents  as  have 
occurred  in  England  with  regard  to  the  international  law  of 
General  Average — as  embodied  in  the  York  and  Antwerp  Rules — 
since  I  had  the  honour  of  bringing  the  subject  before  the  Berne 
Conference  (1880)  of  this  ALSsociation. 

It  was  then  my  good  fortune  to  report  that,  owing  to  a  decision 
of  the  Judges  of  the  Queen's  Bench  Division,  confirmed  by  the 
unanimous  judgment  of  the  Lords  Justices  of  the  Court  of  Appeal, 
it  was  settled  law  in  England,  that  if  a  vessel  had  to  put  into  a 
port  of  distress  in  consequence  of  a  General  Average  act,  all  ex- 
penses thereby  incurred  should  be  apportioned  upon  all  the  interests 
of  the  maritime  adventure. 
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The  language  used  in  the  judgments  upon  this  occasion  (Att« 
wood  V.  Sellar)  led  some  members  of  the  Average  Adjusters' 
Association  to  consider  themselves  authorised  to  apportion  in  an 
equal  manner  all  port  of  distress  expenses,  even  if  the  putting  in 
had  not  been  caused  by  a  General  Average  act. 

This  gave  rise  to  another  lawsuit  (Svendson  v.  Wallace),  which 
was  taken  to  the  House  of  Lords,  and  has  only  lately  been  de- 
cided there. 

The  circumstances  of  the  case  were  that  the  Norwegian  vessel 
'  Olaf  Trygvason,'  with  a  cargo  of  rice  fipom  Rangoon  to  Liverpool, 
met  with  heavy  weather  and  sprang  a  serious  leak,  in  consequence 
of  which  the  master  was  compelled,  for  the  preservation  of  ship 
and  cargo,  to  put  into  St.  Louis,  Mauritius,  where  the  vessel  had  to 
be  discharged  and  the  cargo  to  be  stored,  and,  after  the  completion 
of  the  vessel's  repairs,  to  be  re-shipped. 

Now,  according  to  the  average  adjustment,  which  our  friend 
Mr.  Bichard  Lowndes  issued  in  conformity  with  his  interpretation 
of  the  principles  recognised  in  Attwood  v.  Sellar,  the  proportion 
due  from  the  owners  of  the  cargo  ex  *  Olaf  Trygvason '  amounted 
to  7701.  28.  4d. ;  but,  although  the  owners  of  the  cargo — in  con- 
formity with  an  average  statement  drawn  up  by  the  well-known 
London  adjusters,  Messrs.  Wm.  Richards  &  Sons — admitted  their 
liability  to  repay  the  cargo's  proportion  of  the  expenses  of  putting 
into  port,  as  well  as  the  landing  charges  and  warehouse  rent  of  the 
cargo  at  St.  Louis,  amounting  to  681Z.  188.  Id.,  they  denied  their 
liability  to  contribute  to  the  expenses  of  re-shipping  the  cargo,  and 
in  the  port  charges,  pilotage,  and  other  expenses  subsequent  to 
its  reloading,  amounting  to  88Z.  Ids.  lOd. 

Under  these  circumstances  several  witnesses  were  called  at  the 
trial,  whose  evidence  was  to  the  effect  that  for  sixty  or  seventy 
years  the  practice  of  average  adjusters  had  been  in  conformity  with 
the  cargo-owners'  contention,  but  the  learned  Judge  held  that  this 
was  not  evidence  of  a  custom  of  trade  which  could  be  left  to  the 
jury,  a  decision  which  was  upheld  by  the  Divisional  Court  in  very 
elaborate  judgments  delivered  by  Mr.  Justice  Grove  and  Mr.  Justice 
Mathew. 

Thereupon  a  special  case  was  agreed  upon  between  the  parties. 
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and  argued  borore  Mr.  Justice  Lopes,  wko  decided  that  he  was 
bound  by  the  principles  laid  down  in  the  case  of  Attwood  v.  Sellar, 
and  concluded  his  judgment  as  follows  : — 

*•  It  seems  to  me  that  the  point  relied  on  by  the  defendant,  that 
the  expenses  of  going  out  of  port  are  not  chargeable  to  General 
Average  because  the  cargo  is  in  safety  when  the  port  is  reached,  is 
unsustainable.  The  cargo  is  in  safety  when  the  port  is  reached ; 
still  it  must  be  admitted  that  the  expenses  of  unloading  are  Gene- 
ral Average  expenses.  Such  an  argument  would  be  equally  cogent 
whether  the  cause  of  putting  into  port  was  a  General  or  a  Particular 
Average  damage.  In  Attwood  v.  Sellar,  however,  it  was  held  that 
the  expenses  of  going  out  of  port  were  General  Average  expenses. 
I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment  for 
88/.  198.  lOd.  with  interest  in  the  usual  way  and  costs.  I  have 
not  thought  it  necessary  to  cite  authorities.  So  &r  as  the  prin- 
ciple involved  in  Attwood  v.  Sellar  is  concerned,  the  authorities  are 
most  exhaustively  dealt  with  by  Thesiger,  L.J.,  in  his  most  able 
judgment  in  that  case  in  the  Appeal  Court.  With  regard  to  the 
other  question  raised  in  this  case  not  decided  in  Attwood  v.  Sellar, 
there  is  little  authority  to  be  found.' 

The  cargo-owners,  not  content  with  this  decision,  took  the  case 
to  the  Court  of  Appeal,  where  the  Master  of  the  Bolls  and  Lord 
Justice  Bowen  pronounced  judgment  in  their  favour,  Lord  Justice 
Baggallay,  the  other  member  of  the  Court,  being  of  a  contrary 
opinion.  From  a  perusal  of  the  judgment  delivered  by  the  Master 
of  the  Rolls  (Sir  Wm.  Baliol  Brett),*  it  will  be  seen  that  he  con- 
demns the  principle  Upon  which  the  York  and  Antwerp  Rules  were 
based,  and  which  was  approved  of  by  five  of  the  most  learned  of  our 
Judges  in  the  Attwood  v.  Sellar  case — ^the  principle  that  the  common 
benefit  or  the  completion  of  the  maritime  adventure  should  be  the 
guiding  motive  of  the  General  Average  law.  He  insists  upon  the 
axiom  that  as  soon  as  the  common  safety  of  the  maritime  adventure 
is  insured  from  danger  of  total  loss,  no  apportionment  of  any  further 
expenses  may  take  place. 

The  members  of  this  Association  will  easily  understand  the  line 

'  Now  Lord  Esber. 


INTERNATIONAL  LAW  OF  GENERAL  AVERAGE.        283 

of  argument  of  the  Master  of  the  Rolls  fix)m  the  following  passage 
out  of  his  judgment : — 

'  The  governing  principle  or  proposition,  which  has  been  adopted 
in  its  terms  by  a  succession  of  English  Courts  as  the  true  statement 
of  the  governing  principle,  is  that  which  was  stated  by  Mr.  Justice 
Lawrence  in  Birkley  v.  Presgrave.  It  has  been  considered  to  bo 
one  of  the  many  happy  expositions  of  mercantile  law  made  by  that 
learned  person,  in  terms  so  broad  and  yet  so  accurate  as  show  that 
he  was  one  of  the  greatest  mercantile  lawyers  who  has  ever  adorned 
our  profession  in  this  country.  His  proposition  is  thus  expressed  : 
"  All  loss  which  arises  in  consequence  of  extraordioary  sacrifices 
made  or  expenses  incurred  for  the  preservation  of  the  ship  and 
cargo  come  within  General  Average,  and  must  be  borne  proportion- 
ably  by  all  who  are  interested."  This  proposition,  read  with  regard 
to  expenses,  will  read  thus :  All  loss  which  arises  in  consequence 
of  extraordinary  expenses  incurred  for  the  preservation  of  the  ship 
and  cargo  comes  within  General  Average.  But  the  loss  which 
arises  from  an  expense  is  the  expense  itself.  Therefore,  we  must 
read  thus :  Every  expense  incurred  for  the  preservation  of  the  ship 
and  cargo  comes  within  General  Average.  Applying  this  rule  in 
its  ordinary  sense  to  each  item  successively  claimed  as  an  item  of 
expenditure  in  respect  of  which  a  General  Average  contribution  in 
any  given  case  is  due,  the  question  must  be :  was  the  item  of  ex- 
penditure at  the  moment  it  was  incurred,  incurred  for  the  safety 
of  both  the  ship  and  cargo  ?  The  word  "  benefit "  is  not  used  by 
Mr.  Justice  Lawrence,  but  it  is  used  by  Lord  Kenyon  in  the  same 
case.  He  says :  "  for  the  benefit  of  the  whole  concern."  But  the 
word  "  benefit,"  thus  used  by  him  with  regard  to  the  same  facts  in 
the  same  case  in  a  judgment  agreeing  with  the  judgment  of  Mr. 
Justice  Lawrence  sitting  by  his  side,  must  have  been  intended  to 
mean  the  same  as  the  word  "  preservation  "  used  by  that  learned 
Judge.     The  words  have  been  usually  used  as  equivalent.* 

Lord  Justice  Bowen  arrived  at  the  same  conclusion  in  a  very 
elaborate  judgment,  in  which  he  criticises  the  arguments  used  by 
the  late  Lord  Chief  Justice  Cockburn  and  the  late  Lord  Justice 
Thesiger  in  the  Attwood  v.  Sellar  case,  and  his  observations  can- 
not but  remind  one  of  the  time  when  in  Glasgow,  London,  York, 
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and  Antwerp,  the  same  arguments  were  used  in  behalf  of  what 
was  then  called  Lloyd's  practice. 

The  terms  in  which  Lord  Justice  Baggallay  announced  his 
dissent  from  the  conclusions  to  which  his  two  colleagues  arrived 
were  as  follows : — 

'  I  feel  bound  to  express  the  opinion  at  which  I  have  arrived, 
and  to  state  concisely  the  reafions  by  which  I  have  been  influenced 
in  forming  that  opinion.  In  doing  so  I  propose,  in  the  first  place, 
to  compare  the  circumstances  under  which  the  decision  in  Attwood 
t;.  Sellar  was  arrived  at,  with  those  with  which  we  have  to  deal  on 
the  present  appeal ;  for  conciseness  and  convenience  of  comparison 
I  will  refer  to  the  ships  as  A  and  B,  and  will  deal  with  them  as 
having  encountered  the  same  storm  and  as  having  sought  the  same 
port  of  refuge.  The  circumstances  may  be  then  stated  as  follows : 
two  ships,  A  and  B,  each  on  a  voyage  from  a  foreign  port  to  Liver- 
pool, and  having  a  valuable  cargo  on  board,  encountered  a  violent 
storm;  the  master  of  A,  to  avoid  a  more  serious  injury,  cut  away 
one  of  his  masts ;  B  sprang  a  dangerous  leak ;  both,  for  the  safety 
of  ship  and  cargo,  put  into  a  port  of  refuge  to  repair  the  injuries 
they  had  sustained ;  to  effect  such  repairs  and  to  enable  the  ships 
to  prosecute  their  respective  voyages,  it  became  necessary  in  the 
case  of  each  ship  to  discharge  the  whole  or  a  portion  of  her  cargo ; 
in  addition  to  the  port  dues  and  other  expenses  incident  to  her 
entering  the  port,  further  expenses  were  incurred  in  respect  of  each 
ship  in  unloading,  warehousing,  and  reloading  her  cargo  whilst  she 
remained  in  port,  and  for  pilotage  and  other  charges  on  leaving  the 
port  to  prosecute  her  voyage. 

*  The  only  difference  between  the  circumstances  of  A  and  those 
of  B  was  in  the  nature  or  character  of  the  injury,  which  occasioned 
her  putting  into  port.  The  cutting  away  of  one  of  the  masts  of 
A  was  the  subject  of  General  Average ;  in  other  words,  her  putting 
into  the  port  of  refuge  was  occasioned  by  a  General  Average  sacri- 
fice ;  whilst  the  putting  into  port  of  B  was  occasioned  by  her 
springing  a  dangerous  leak,  which  was  a  Particular  Average  loss. 
But  in  each  case  the  putting  into  port  for  the  safety  of  ship  and 
cargo  was  an  act  of  sacrifice  giving  rise  to  claims  for  General  Average 
contribution ;  in  the  case  of  A  this  act  of  sacrifice  followed,  or  was 
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a  continuation  of  the  original  act  of  sacrifice,  whilst  in  the  case  of 
B.  it  was  itself  the  original  act  of  sacrifice;  in  each  case  the 
proximate  cause  of  the  extraordinary  expenses  incurred  was  the 
putting  into  the  port  of  refuge. 

*  If  it  had  been  left  to  average  adjusters,  previously  to  the  de- 
cision in  Attwood  v.  Sellar,  to  adjust  the  losses  in  respect  of  the 
expenses  incurred  by  the  two  ships,  they  would,  in  accordance 
with  a  practice  of  many  years'  duration,  have  dealt  with  them  as 
follows :  in  respect  of  each  ship  they  would  have  treated  the  ex- 
penses incurred  in  entering  the  port  and  of  discharging  the  cargo 
as  General  Average,  those  incurred  in  warehousing  the  cargo  as 
Particular  Average  on  the  cargo,  and  the  pilotage  and  other 
charges  incidental  to  leaving  the  port  as  Particular  Average  on 
freight ;  the  fact  that  in  the  case  of  A  the  putting  into  port  was 
occasioned  by  a  Greneral  Average  sacrifice,  whilst  in  the  case  of  B 
it  was  occasioned  by  a  Particular  Average  loss,  would  in  no  way 
have  affected  the  adjustment  of  the  losses  incurred  by  reason  of 
the  putting  into  port;  and  properly  so,  if  I  am  correct  in  the 
view  which  I  have  expressed,  that  in  each  case  the  putting  into 
port  was  an  act  of  sacrifice  and  the  foundation  of  a  claim  for 
General  Average  contribution. 

'  That  the  practice  of  the  average  adjusters  was  baaed  upon  the 
principle  that  the  putting  into  port  to  refit  is  in  itself  an  act  of 
sacrifice,  is  evidenced  by  their  treating  the  expenses  incidental  to 
entering  the  port  of  refuge  and  of  discharging  the  cargo  as  the 
subject  of  General  Average  contribution ;  upon  no  other  principle 
could  the  practice  be  supported.  But  the  decision  in  Attwood  v. 
Sellar  established  that,  whilst  the  practice  of  the  average  adjusters 
was  in  accordance  with  legal  principles,  so  far  as  it  treated  the 
expenses  of  entering  the  port  of  refuge  and  of  discharging  the 
cargo  as  the  subject  of  General  Average  contribution,  it  was 
erroneous,  in  the  case  of  A,  in  limiting  the  expenses,  which  were 
the  subject  of  General  Average  contribution,  to  those  last  men- 
tioned, and  that  the  expenses  of  warehousing  and  reloading  the 
cargo  and  those  incidental  to  leaving  the  port  were  equally  the 
subject  of  General  Average  contribution.  But  if,  in  the  case  of 
A,  the  expenses  of  warehousing  and  reloading  the  cargo  and  of 
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leaving  the  port  were  properly  held  to  be  the  subject  of  General 
Average  contribution,  I  am  unable  to  suggest  any  reason,  satisfac- 
tory to  myself,  why  the  like  principle  should  not  be  applied  in  the 
case  of  B ;  in  that  case  the  expenses  of  unloading,  warehousing, 
and  reloading  of  the  cargo  and  the  coming  out  of  port  were  as 
consequent  upon  the  putting  into  port  as  they  were  in  the  case  of 
A;  if  they  ought  not  to  be  treated  as  the  subject  of  General 
Average  contribution  in  the  case  of  B  they  ought  not,  according 
to  the  view  which  I  take  of  the  circumstances  of  the  two  cases,  to 
have  been  so  treated  in  the  case  of  A. 

^  It  has  been  pressed  upon  us  in  argument  that  in  the  judgment 
which  was  delivered  in  Attwood  v.  Sellar  car©  was  taken  to  avoid 
intimating  any  opinion  as  to  how  a  case  similar  to  that  now  under 
consideration  should  be  dealt  with.  I  cannot  assent  to  this  view 
of  the  scope  of  the  judgment ;  it  is  doubtless  true  that  it  was  not 
intended  to  express  any  decided  opinion  upon  the  question  referred 
to,  but  attention  is  distinctly  directed  to  the  case  of  a  ship  which 
has  been  damaged  by  perils  of  the  sea,  and  has  subsequently  put 
into  a  port  of  refuge,  and  a  distinction  as  regards  any  claim  to 
General  Average  contribution  is  drawn  between  a  case  in  which 
the  goods  are  unshipped  and  in  safety,  and  the  common  danger 
consequently  at  an  end,  before  the  ship  puts  into  port,  and  one  in 
which  the  goods  are  not  unshipped  until  after  the  ship  has  put 
into  port,  and  in  which  there  is  consequently  a  common  danger  at 
the  time  when  the  ship  put  into  port.  And  similar  views  are 
indicated  in  the  comments  upon  the  case  of  Job  v.  Langton.  For 
the  reasons  which  I  have  thus  concisely  stated,  I  am  of  opinion 
that  Lopes,  J.,  arrived  at  a  correct  conclusion,  and  that  the  appeal 
should  be  dismissed.' 

Strangely  enough,  the  expectations  which  were  formed,  by  the 
mercantile  community  in  general,  of  the  view  the  learned  members 
of  the  House  of  Lords  would  take  of  the  case  have  not  been  fulfilled. 
After  very  long  arguments,  the  apparently  unanimous  opinion  of 
Lord  Blackburn,  Lord  Watson,  and  Lord  FitzGerald,  before  whom 
the  hearing  took  place,  was  delivered  by  Lord  Blackburn  on 
May  12  last.  The  House  dismissed  the  appeal,  thereby  ratifying 
the  views  of  the  Master  of  the  Rolls  and  Lord  Justice  Bowen,  and 
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dissenting  from  those  of  Mr.  Justice  Lopes  and  Lord  Justice 
Baggallay. 

Lord  Blackburn,  at  the  commencement  of  his  judgment, 
minutely  stated  the  course  usually  adopted  in  matters  of  this 
description,  as  far  as  the  settlements  between  the  interests  to  a 
maritime  adventure  were  concerned.  Having  then  given  a  full 
history  of  the  case,  and  explained  what  caused  the  '  Olaf  Tryg- 
vason '  to  enter  the  port  of  distress,  what  happened  there  with 
respect  to  her,  and  how  the  diflerent  contentions  ultimately  arose, 
he  proceeded  as  follows : — 

*In  Simonds  v.  White  (2  Bamewall  &  Cresswell,  111)  Chief 
Justice  Abbott  says :  "  The  principle  of  General  Average,  namely, 
that  all  whose  property  has  been  saved  by  the  sacrifice  of  the 
property  of  another  shall  contribute  to  make  good  his  loss,  is  of 
very  ancient  date  and  of  universal  reception  among  commercial 
nations.  The  obligation  to  contribute,  therefore,  depends  not  so 
much  upon  the  terms  of  any  particulaiv.  instrument,  as  upon  a 
general  rule  of  maritime  law.  The  obligation  may  be  limited, 
qualified,  or  even  excluded,  by  the  special  terms  of  a  contract  as 
between  the  parties  to  the  contract,  but  there  is  nothing  of  that 
kind  in  any  contract  between  the  parties  to  this  cause.  There  are, 
however,  many  variations  in  the  laws  and  usages  of  different  nations 
as  to  the  losses  which  are  considered  to  fall  within  this  principle." ' 

His  lordship  drew  from  this  judgment  the  well-known  and 
generally  adopted  conclusion  that  average  statements  have  to  be 
made  in  conformity  with  the  laws  of  the  port  of  destination.  Ho 
then  approved  of  Mr.  Justice  Manisty's  dictum  in  Attwood  v.  Sellar 
to  the  effect  *  that  general  practice,  long  continued  amongst  English 
adjusters,  affords  strong  ground  for  thinking  that  the  practice  is  one 
which  is  not  in  general  inconvenient,  and  that  it  throws  a  consider- 
able onus  on  those  who  impugn  it  to  show  that  the  particular  cir- 
<;umstances  are  such  as  to  render  an  adherence  to  the  practice  in 
that  case  against  principle.' 

His  lordship  continued : — 

'  Before  proceeding  further,  I  think  it  desirable  to  consider  what 
is  the  question  raised  on  the  issue  reserved  for  further  consideration. 
The  plaintiffs  claimed  the  sum  which  Messrs.  Lowndes  and  Ryley 
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made  payable,  viz,  770Z.  The  defendants  had  paid  the  sum  which 
Messrs.  W.  Bichards  and  Sons  made  payable  by  them.  The  issue 
was  whether  all  that  was  really  due  had  been  paid.  It  is  to  be  ob- 
served, first,  that  the  points  on  which  Messrs.  W.  Richards  and 
Sons  difier  from  Messrs.  Lowndes  and  Byley  are  not  all  in  favour 
of  the  defendants.  If  the  190Z.,  which  represents  the  warehousing 
rent,  and  fire  insurance,  is  properly  charged  to  cargo,  the  defendants 
have  to  pay  the  whole  of  it.  If  it  is  properly  charged  to  General 
Average,  they  have  only  to  pay  their  proportion  of  it,  or  somewhat 
less  than  one-half.  That,  if  it  stood  alone,  would  make  nearly  1001. 
more  payable  by  the  defendants.  But  if  the  450Z.,  which  is  the 
cost  of  re-shipping,  is  properly  charged  to  freight,  the  defendants 
are  not  liable  to  pay  any  portion  of  it.  If  it  is  properly  charged 
to  General  Average  they  would  have  to  pay  about  half  of  it.  So 
that  that  item  makes  a  difierence  of  about  2302.  If,  in  addition, 
the  20i.  for  the  cost  of  going  out  of  port  is  properly  charged  to^ 
freight,  that  makes  a  further  difference  of  about  lOZ.  It  is  not, 
therefore,  necessary  to  decide  anything  more  than  whether  these 
two  items  are,  under  the  circumstances  of  the  case,  properly 
chargeable  to  General  Average  or  not.  If  they  are  not  so  charge- 
able, the  order  appealed  against  is  right,  for  the  defendants  have 
paid  enough,  and  more  than  enough,  whether  the  190Z,  is  properly 
chargeable  to  cargo  or  not,  and  it  is  unnecessary  to  consider  that 
question,  except  in  so  far  as  it  may  throw  light  on  the  principles 
which  are  to  guide  the  decision  of  the  first  and  most  important  one. 
*  I  do  not  think  it  necessary  to  inquire  what  would  be  the  proper 
course,  if  the  seeking  the  port  of  refuge  had  been  solely  for  the 
purpose  of  doing  repairs,  the  cargo  not  being  in  any  danger.  Such 
a  case  may  perhaps  sometimes,  though  rarely,  occur.  Nor  do  I 
think  it  necessary  to  inquire  what  would  be  the  proper  course  if  the 
ship  and  cargo  were  both  safe  in  the  harbour  of  refuge,  and  the  un- 
loading of  the  cargo  was  entirely  for  the  purpose  of  facilitating  the 
repairs.  Such  a  case  seems  more  likely  to  happen  than  that  first 
supposed.  I  think,  on  examining  the  two  adjustments,  and  exer- 
cising the  power  which  I  have  assumed  to  be  given,  there  can  be 
no  doubt  that  the  cargo  on  board  the  ship,  leaking  to  the  extent 
which  she  did,  was  not  safe  even  in  harbour  until  the  ship  was  so 
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far  lightened  that  she  could  be  taken  into  dry  dock.  Should  the 
expense  of  reloading  her,  after  the  repairs  were  made,  be  charged 
to  freight,  the  goods  having  been  taken  out  under  such  circum- 
stances?    I  think  it  should. 

*  I  am  afraid  I  have  not  understood  the  reasoning  on  which  Chief 
Justice  Cockbum,  in  his  judgment  in  Attwood  v.  Sellar  (Law 
Reports,  4  Q.  B.  D.  354)  comes  to  a  contrary  conclusion.  If  I 
have,  I  must  express  dissent  from  it. 

'The  ordinary  contract  between  shipowner  and  merchant  is 
that  the  goods  shall  be  carried  to  their  destination,  and  shall  there 
be  delivered,  unless  prevented  by  the  excepted  perils.  And  this 
generally  should  be  done  in  the  original  ship.  Whenever  the  ship 
is  disabled  it  must,  in  order  literally  to  fulfil  this  contract,  be 
necessary  to  repair  the  ship  so  far  as  to  make  her  fit  to  carry  on 
the  cargo,  and  if  any  part  of  the  cargo  has  been  taken  out,  to 
reship  it.' 

And  in  Bosetta  r.  Gumey  (11  Common  Bench,  188)  the  decision 
of  the  Court  comes  to  this : — 

'  "If  the  voyage  is  completed  in  the  original  ship  it  is  com- 
pleted upon  the  original  contract,  and  no  additional  freight  is 
incurred.  If  the  master  tranships  because  the  original  ship  is 
irreparably  damaged  without  considering  whether  he  is  bound  to 
tranship  or  merely  at  liberty  to  do  so,  it  is  clear  that  he  tranships 
to  earn  his  full  freight,  and  so  the  delivery  takes  place  upon  the 
original  contract."  There  never  was  in  the  present  case  any  ques- 
tion as  to  the  "  Olaf  Trygvason  "  being  irreparably  damaged ;  but  she 
was  so  far  damaged  that  it  was  certain  that  there  would  be  some 
delay  (it  turned  out  to  be  about  six  weeks)  before  the  "  Olaf  Tryg- 
vason" was  in  a  fit  state  to  carry  the  goods  on  to  Liverpool. 
And  if  there  had  been  a  good  ship  at  St.  Louis  willing  to  carry 
the  goods  to  their  destination  for  less  than  the  agreed  freight  from 
Bangoon,  it  might  have  been  for  the  benefit  of  all  that  the  goods 
should  be  shipped  on  that  vessel  at  once,  carried  on  and  delivered 
to  the  consignee  without  delay.  Such  was  the  course  pursued  in 
Shipton  V.  Thornton  (9  Adolphus  &  Ellis,  314),  where  the  original 
shipment  was  from  Singapore  to  London  in  the  "  James  Scott." 
She  put  into  Batavia  in  distress,  and  there  the  goods  were  tran- 
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shipped  into  the  "  Mountaineer  "  and  the  "  Sesostris,"  carried  to 
London,  and  there  delivered  to  the  owner  of  the  ''  James  Soott/'  at 
a  cost  less  than  the  amount  of  freight  which  he  would  have  earned 
had  the  goods  been  carried  on  in  the  ^'  James  Scott."  He  delivered 
them  to  the  consignee,  who  produced  the  original  bill  of  lading 
by  the ''  James  Scott."  The  consignee  refused  to  pay  fireight  at  the 
rate  in  the  bill  of  lading  of  the  "  James  Scott "  from  Singapore  to 
London,  though  he  paid  that  from  Batavia  agreed  in  the  bills  of 
lading  of  the  ^'  Mountaineer  "  and  the  "  Setfostris."  The  decision 
was,  that  whether  or  not  the  captain  was  bound  to  tranship  he  was 
at  liberty  to  do  so,  and  having  done  so,  had  earned  his  full  freight. 
The  expense  which  he  had  incurred  to  earn  it  being  certainly  not 
General  Average,  but  I  think  a  Particular  Average,  paid  by  the 
shipowner  to  earn  his  freight.  My  conclusion  is  that  if,  instead 
of  transhipping,  the  captain  waitfi  till  the  original  ship  is  repaired, 
and  then  re-ships  on  that  original  ship,  the  cost  of  so  doing  should 
not  be  General  Average  but  Particular  Average  to  earn  the  full 
freight.  Chief  Justice  Cockbum  seems  to  think  that  in  all  cases 
where  the  ship  is  disabled,  whether  she  can  be  repaired  or  not,  the 
original  contract  is  dissolved  and  a  new  one  formed  by  law.  This 
seems  to  me  in  direct  conflict  with  the  two  decisions  I  have  just 
cited  ;  and  even  if  it  were  so,  I  think  it  is  somewhat  in  the  nature 
of  a  petitio  prinetpii  to  say  that  one  of  the  terms  of  the  new  con- 
tract should  be  that  the  cost  of  transhipment  or  re-shipment,  as  the 
case  may  be^  should  be  General  Average. 

*  The  judgment,  however,  of  the  Court  of  Appeal,  delivered  by 
Lord  Justice  Thesiger,  does  not  proceed  on  this  ground.  I  have 
some  difficulty,  ailer  reading  the  statement  as  to  the  grounds  on 
which  the  Court  of  Appeal  proceeded,  given  by  Lord  Justice  Bag- 
gallay  in  his  judgment  in  the  present  case,  in  saying  on  what 
ground  it  does  proceed. 

'  The  special  case  in  Attwood  v.  Sellar  was  express  that  the  ship 
was  injured  by  a  voluntary  sacrifice,  and  was  thereby  compelled  to 
put  into  Charleston  to  repair  the  said  damage.  It  is  not  expressly 
said  either  way  whether  the  cargo  was  in  any  danger.  Lord 
Justice  Baggallay,  who  was  a  party  to  that  judgment,  says  that  it 
was  decided  on  the  ground  that  putting  into  the  port  of  refuge  was 


INTERNATIONAL  LAW  OF  GENERAL  AVERAGE.       201 

necessary  for  the  safety  of  both  ship  and  cargo,  and  that  he,  at 
least,  thought  that  it  was  immaterial  what  was  the  cause  of  that 
necessity.  Yet  I  think  there  is  much  reason  for  doubting  if  Lord 
Justice  Thesiger  quite  agreed  in  this.  He  says :  "  The  principle 
which  underlies  the  whole  law  of  General  Average  contribution  is 
that  the  loss,  immediate  and  consequential,  caused  by  a  sacrifice 
for  the  benefit  of  cargo,  ship,  and  freight,  should  be  borne  by  all. 
This  principle  is  in  the  abstract  conceded  by  counsel  for  the  de* 
fendants,  and  its  application  to  the  present  case  is  admitted  to 
the  extent  of  allowing  the  expenses  of  unloading  the  goods,  for  the 
purpose  of  doing  the  necessary  repairs  to  enable  it  to  proceed  on 
the  voyage,  to  be  the  subject  of  General  Average  contribution ;  but 
they  attempt  to  distinguish  sach  expenses  from  those  of  ware- 
housing and  reloading  the  cargo,  and  of  outward  port  and  pilotage 
charges,  by  the  suggestion  that  the  common  danger  to  the  whole 
adventure  is  at  an  end  when  the  goods  are  unloaded,  and  that 
General  Average  ceases  at  the  point  of  time  when  the  common 
danger  ceases."  This  is,  I  think,  a  fair  statement  of  the  argument 
of  the  respondents'  counsel  in  the  present  case.  Afterwards,  he 
says :  "  The  going  into  port,  the  unloading,  warehousing,  and  re- 
loading, are  at  all  events  parts  of  one  act  or  operation  contemplated, 
resolved  upon,  and  carried  through  for  the  common  safety  and 
benefit,  and  properly  to  be  regarded  as  continuous."  This  was 
much  relied  on  by  the  counsel  for  the  respondents.  If  I  thought 
it  was  the  state  of  the  case  before  the  House,  I  should  consider 
whether,  in  such  a  case,  it  might  not  fairly  be  argued  that  the 
whole  of  these  operations  were  to  be  considered  as  parts  of  the  ex- 
pense of  repairing  the  damage,  and  therefore  in  a  case  where  the 
cause  of  the  damage  was  such  that  the  expense  of  repairing  it 
ought  to  be  borne  by  all,  as  was  the  case  in  Attwood  v,  Sellar,  to 
be  borne  by  all ;  but  that  in  a  case  where  the  cause  of  the  damage 
was  such  that  the  expense  of  repairing  it  ought  to  be  borne  by  the 
ship  only,  which  is  the  present  case,  to  be  borne  by  the  ship  only. 
But  having  come  to  the  conclusion  that  such  is  not  the  state  of 
the  case  before  the  House,  I  do  not  enter  into  this  inquiry. 

*  Having  come  to  the  conclusion  that,  under  the  circumstances 
of  this  case,  the  expenses  of  reloading,  &c.,  should  not  be  placed 
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to  General  Average,  and  that  being  enough,  if  your  lordships  agree 
with  me,  to  show  that  the  respondents  have  paid  more  than  enough, 
it  is  not  necessary  to  consider  whether  the  smaller  sum  of  20/. 
ought  also  to  have  been  charged  to  ship  or  freight  and  not  to 
General  Average.  I  agree  with  Lord  Justice  Bowen  in  what  he 
says  at  p.  90,  that  that  is  a  more  difficult  question  than  the 
other.  And  as  the  amount  is  not  sufficient  to  turn  the  scale,  it  ia 
not  necessary  to  decide  it.  I  should  think  it  seldom  involved  any 
sum  so  great  as  to  be  of  practical  importance,  and  I  prefer  leaving 
it  undecided. 

'I  shall  therefore  move  that  the  Order  appealed  against  be 
affirmed,  and  the  appeal  dismissed;  the  appellants  to  pay  the 
costs.' 

It  is  sincerely  to  be  regretted  that  this  report  must  end  with 
a  communication  so  unsatis&ctoiy  to  the  members  of  this  Associa- 
tion, who  had  every  reason  to  expect,  from  the  general  applause 
with  which  the  York  and  Antwerp  Bules  were  accepted  by  the 
mercantile  community  in  general,  that  the  judicial  luminaries  of 
this  country  would,  with  an  overwhelming  majority,  sanction  the 
principles  therein  adopted,  and  thereby  proclaim  the  uniformity  of 
the  law  of  General  Average.  Instead  of  this  we  now  have  the 
declaration  of  the  highest  tribunal  of  the  land  that  the  uniformity 
arrived  at  for  more  than  a  quarter  of  a  century  by  the  mercantile 
communities  of  the  principal  nations  of  the  world  cannot  be 
sanctioned.  And  why  ?  Because  the  view  that  the  interests  to 
a  maritime  adventure  are  bound  together  till  its  termination,  the 
'  common  benefit'  theory  of  all  other  maritime  nations,  has  not  found 
such  favour  with  some  of  our  English  adjusters  as  to  induce  them 
to  give  up  their  fevourite  '  common  safety  *  theory. 

Before  I  conclude,  I  would  state  that  the  Association  of  Average 
Adjusters  in  London,  which  has  been  in  existence  since  1873,  for 
the  purpose  of  securing  the  greatest  possible  uniformity  in  the 
preparation  of  average  statements  entrusted  to  the  adjustment  of 
their  individual  members,  have  agreed  upon  the  following  rules  of 
practice  in  adjusting  claims : — 
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ContrihUory  Value  of  Freight 

That  freight  at  the  risk  of  the  shipowner  shall  contribute  to 
General  Average  upon  its  gross  amount,  deducting  the  whole  of, 
and  no  more  than,  such  port  charges  as  the  shipowner  shall  incur 
after  the  date  of  the  General  Average  act,  and  such  wages  of  the 
crew  as  the  shipowner  shall  become  liable  for  after  that  date. 

Basis  of  Contribution  to  Oeneral  Average. 

When  property  saved  by  a  General  Average  act  is  injured  or 
destroyed  by  subsequent  accident,  the  contributing  value  of  that 
property  to  a  General  Average  which  is  less  than  the  total  con* 
tributing  value,  shall,  when  it  does  not  reach  the  port  of  destina- 
tion, be  its  actual  net  proceeds ;  when  it  does  it  shall  be  its  actual 
net  value  at  the  port  of  destination  on  its  delivery  there ;  and  in 
all  cases  any  values  allowed  in  General  Average  shall  be  added  to 
and  form  part  of  the  contributing  value  as  above. 

The  above  rule  shall  not  apply  to  adjustments  made  before  the 
adventure  has  terminated. 

Dantage  by  Watet*  iised  to  Extinguish  Fire. 

That  damage  done  by  water  poured  down  a  ship's  hold  to 
extinguish  a  fire,  be  treated  as  General  Average. 

Danuuje  caused  by  Water  thrown  upon  Burning  Goods, 

That  goods  in  a  ship  which  is  on  fire,  or  the  cargo  of  which  is 
on  fire,  afiected  by  water  voluntarily  used  to  extinguish  such  fire, 
shall  not  be  the  subject  of  General  Average  if  the  packages  so 
afiected  be  themselves  on  fire  at  the  time  the  water  was  thrown 
upon  them. 

Towage  from  a  Port  of  Befuge. 

That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practicable 
to  repair  her,  and  if,  in  order  to  save  expense,  she  be  towed  thence 
to  some  other  port,  then  the  extra  cost  of  such  towage  shall  be 
divided  in  proportion  to  the  saving  of  expense  thereby  occasioned 
to  the  several  parties  to  the  adventure. 
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Cargo  Forwarded  from  a  Port  of  Refuge* 
That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practicable 
to  repair  her,  so  as  to  enable  her  to  carry  on  the  whole  cargo,  but, 
in  order  to  save  expense,  the  cargo,  or  a  portion  of  it,  be  tran- 
shipped by  another  vessel,  or  otherwise  forwarded,  then  the  cost  of 
such  transhipment  (up  to  the  amount  of  expense  saved)  shall  be 
divided  in  proportion  to  the  saving  of  expense  thereby  occasioned 
to  the  several  parties  to  the  adventure. 

Agency  Fees  Chargeable  by  Shipowners, 

That  neither  interest  nor  commission  (excepting  bank  commis- 
sion), nor  any  other  charge  by  way  of  agency  or  remuneration  for 
trouble,  is  allowed  to  the  shipowner  in  General  Average  or  Parti- 
cular Average  on  ship,  or  as  a  special  charge  in  respect  of  pay- 
ments made,  or  services  rendered,  at  the  port  at  which  the  managing 
owner  for  the  time  being  resides,  excepting  that  a  commission  or 
agency  fee  is  allowable  in  respect  of  payments  made,  or  services 
rendered  on  behalf  of  cargo,  when  such  payments  or  services  are 
not  involved  in  the  contract  of  affreightment. 

Damage  caused  to  Cargo  during  Forced  Discharge. 

That  whenever  the  cost  of  discharging  cargo  is  General  Average, 
all  loss  or  damage  necessarily  arising  to  qargo  therefix)m  shall  be 
allowed  in  General  Average. 

From  the  foregoing  pages,  I  think,  the  readers  of  this 
volume  will  gather,  w^ith  great  satisfaction,  that,  although 
the  intention  to  prepare  a  code  of  General  Average  by 
general  consent  of  those  most  interested  in  the  commerce 
of  the  world,  for  the  purpose  of  submitting  it  to  their 
respective  Governments  to  be  enacted  by  them  as  laws, 
has  not  been  realised,  the  intricate  and  very  puzzling 
subject  of  General  Average  has  been  so  thoroughly  thrashed 
out,  that  those  who  are  really  anxious  for  uniformity  will 
not  have  much  difficulty  in  obtaining  it  if  they  choose  to 
continue  to  expose  the  fallacy  of  the  *  common  safety ' 
theory. 
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THE  INTERNATIONAL  LAW  OF  AFFREIGHT- 
MENT  IN  CONNECTION  WITH  THE  AT- 
TEMPTS TO  AGREE  UPON  UNIFORMITY 
IN  THE  WORDING  OF  BILLS  OF  LADING. 

The  York  Congress  of  1864  having  resulted  in  an  agree- 
ment upon  certain  principles  or  rules  of  General  Average, 
the  attempt  naturally  followed  to  come  to  some  similar 
arrangement  upon  the  subject  of  Freight,  as  it  was  evident 
that  a  uniform  system  of  General  Average  could  not  be 
put  into  practice  unless  there  was  an  agreement  as  to  the 
payment  of  freight  where  the  ship  is  condemned  and  the 
cargo  forwarded,  where  the  cargo  is  sold  at  an  inter- 
mediate port,  and  in  other  cases  where  the  voyage  is 
interrupted.  With  the  object,  therefore,  of  setting  this 
matter  in  motion,  the  able  delegates  of  the  Belgian  Go- 
vernment to  the  International  General  Average  Congresses, 
Messrs.  Theodore  C.  Engels  and  Edouard  van  Peborgh  pre- 
pared the  following  '  projet  de  loi ' : — 

Projet  de  Loi. 

1.  To  establish  as  a  general  rule  that  freight  shall  not  be  due 
until  the  voyage  be  accomplished,  i.e.  until  delivery  of  the  cargo  at 
the  port  of  destination. 

2.  If  in  the  course  of  the  voyage  the  ship,  in  consequence  of 
the  perils  of  the  sea,  and  not  through  any  default  on  the  part  of 
the  captain  or  owner,  has  become  unseaworthy  and  not  in  a  state 
to' accomplish  her  voyage,,  the  captain  shall  be  bound  to  forward 
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the  cargo  to  its  destination  by  other  vessel  or  vessels,  and  in  this 
case  he  shall,  upon  delivery,  have  a  claim  for  the  whole  of  the  freight 
due  under  the  original  charter-party  (or  bill  of  lading),  aldioagh, 
in  consequence  of  the  cargo  having  been  forwarded,  the  goods  have 
been  transported  at  a  lower  freight.  But  the  captain  of  the  original 
vessel  is  liable  for  the  forwarding  freight. 

If,  on  the  contrary,  the  forwarding  freight  is  equal  or  greater 
than  the  original  freight,  the  captain  can  claim  no  freight,  but  the 
owner  of  the  cargo  will  be  liable  for  the  whole  of  the  forwarding 
freight.  If  the  captain  does  not  forward  the  cargo  he  has  not  any 
claim  for  freight. 

The  system  of  p'o  raid  freight  is  entirely  abolished. 

3.  If  the  owner  of  the  cargo,  or  any  part  of  it,  wish  to  with- 
draw it  before  the  termination  of  the  voyage,  in  spite  of  the  offer  of 
the  captain  to  forward  it  to  its  destination,  such  owner,  upon  taking 
delivery  at  an  intermediate  port  or  place,  shall  be  liable  for  freight 
for  the  whole  voyage,  and  shall  give  good  and  sufficient  bail  for  any 
General  Average  or  salvage  expenses  which  may  attach  to  the  same. 

4.  The  entire  freight  is  due  upon  goods  jettisoned  or  sacrificed 
for  the  common  benefit,  and  for  those  sold  to  raise  the  necessary- 
funds  for  defraying  expenses  incurred  for  the  common  benefit. 

5.  No  freight  is  due  upon  goods  lost  by  perils  of  the  sea,  nor 
for  those  taken  by  public  enemy  or  by  pirates.  Nor  upon  any  goods 
sold  or  destroyed  in  consequence  of  perils  of  the  sea,  in  any  port 
or  place  other  than  the  port  of  destination. 

6.  If  the  captain  save  the  goods  from  shipwreck,  or  if  he  re- 
capture them  from  the  enemy  or  from  pirates,  and  if,  being  in  a 
state  to  be  transported  to  their  destination,  he  delivers  them,  then 
he  shall  be  entitled  to  the  whole  freight;  if  not,  he  shall  be  entitled 
to  none. 

7.  The  total  freight  is  due  upon  delivery  of  the  cargo  at  the 
port  of  destination,  although  diminished  or  det^riorat/ed  by  perils 
of  the  sea,  if  the  consignee  takes  delivery,  and  in  this  case  the 
consignee  is  bound  to  take  delivery  of  all  consigned  to  him  by  the 
same  shipper,  and  not  to  choose  the  sound  and  reject  the  damaged. 

If  the  consignee  will  not  take  delivery,  the  captain,  after  due 
authorisation,  may  sell  such  goods  to  pay  his  freight,  but  for  any. 
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deficiency  has  no  resource  against  the  consignee  or  shipper  except 
there  be  an  express  stipulation  to  that  efiect. 

8.  The  freight  paid  in  advance  is  always  liable  to  be  refunded 
in  all  cases  involving  non-payment  of  freight,  except  where  it  is 
stipulated  to  the  contrary. 

9.  The  contribution  of  the  freight  to  General  Average  shall  be 
regulated  according  to  the  first  paragraph  of  Article  X.  of  the 
York  rules. 

This  '  projet  de  loi/  after  being  submitted  to  the 
Executive  C!ouncil  of  the  National  Association  for  the 
Promotion  of  Social  Science,  was  transmitted  to  all  those 
Governments,  bodies  of  Underwriters  and  Chambers  of 
Commerce  which  had  appointed  delegates  to  the  three 
previous  congresses  at  Glasgow,  London,  and  York,  the 
following  circular  being  sent  with  it : — 

National  Assocution  for  the  Promotion  of  Social  Science. 

1  Adam  Street,  Adelphi,  London,  W.G. 
July  1, 1865. 

Sir, — The  success  of  the  congress  for  the  promotion  of  our 
international  law  of  General  Average  has  encouraged  the  hope  that 
similar  advantages  may  flow  from  a  conference  upon  the  still  more 
important  though  less  intricate  question  of  Freight. 

Messrs.  Theodore  C.  Engels  and  Edouard  van  Peborgh,  the 
able  representatives  of  the  Belgian  Government  at  the  York  Con- 
ference, have  drawn  up  a  '  projet  de  loi  *  in  nine  clauses,  two  copies 
of  which  are  here  annexed. 

The  Council  will  feel  obliged  if  your  body  will  return  to  them,  at 
your  early  convenience,  one  of  these  copies  and  state  thereon,  first, 
whether  each  clause  agrees  with  the  law  of  your  port ;  if  not,  what 
is  the  law.  Secondly,  whether  you  agree  with  Messrs.  Engels 
and  Peborgh  as  to  their  views  of  what  the  law  ought  to  be,  and  if 
not,  what  you  consider  ought  to  be  the  law. 

The  conference  will  meet  at  Shefiield  during  the  meeting  of 
the  Association  on  October  4,  when  it  is  hoped  your  body  will  be 
represented. 
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It  will  be  intereeting  to  you  to  learn  that  the  reason  that  a  Bill 

for  General  Average  has  not  yet  been  brought  into  Parliament,  is 

that  Her  Majesty's  Government  are  in  communication  with  the 

French  Government  with  a  view  to  simultaneous  action. — I  am, 

Sir, 

Yours  obediently, 

George  W.  Hastings,  Oenercd  Secretary. 

Although,  from  the  scanty  replies  received  in  answer 
to  this  circular,  it  veas  evident  that  such  an  attendance 
as  had  been  present  at  the  congresses  on  International 
General  Average  veould  not  be  attracted  by  the  subject 
of  Freight,  the  necessary  arrangements  vrere  made  for  a 
full  discussion  of  this  important  matter,  and  the  first 
meeting  took  place  at  Sheffield  on  October  5,  1865,  under 
the  presidency  of  Sir  Eobert  I.  Pliillimore,  D.C.L.,  then 
Her  Majesty's  Advocate-General, 

Mr.  Philip  H.  Rathbone  (President  of  the  Liverpool  Chamber 
of  Commerce)  undertook  the  duties  of  honorary  secretary,  and 
opened  the  proceedings  with  some  remarks  on  the  importance  of 
the  measure  to  be  discussed  and  the  steps  which  had  been  taken 
for  the  purpose  of  preparing  an  influential  meeting  for  its  consider- 
ation. He  then  reported  communications  from  Lord  Stanley,  M.P., 
Mr.  Scholefield,  M.P.,  Mr.  A.  de  Courcy,  the  Board  of  Trade,  the 
Chambers  of  Commerce  at  Antwerp,  Bristol,  Bremen,  Dundee, 
Edinburgh,  Glasgow,  Gloucester,  Hull,  Leith,  and  Tynemouth, 
the  Shipowners'  Associations  of  Glasgow,  Greenock,  and  Sunder- 
land, the  General  Shipowners'  Association  of  London,  the  Liver- 
pool Law  Society,  the  Liverpool  Steamship-owners'  Association, 
the  Committee  of  Lloyd's,  and  the  Association  for  the  Protection  of 
Commercial  Interests  as  respects  Wrecked  and  Damaged  Property 
in  London.  The  discussions  were  commenced  by  Mr.  Engels 
moving,  and  Mr.  Van  Peborgh  seconding,  the  adoption  of 

Clause  L — '  As  a  general  rule  the  freight  is  not  due  until  the 
voyage  be  accomplished,  i.e.  until  delivery  of  the  cargo  at  the  port 
of  destination.' 
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After  a  few  comments,  the  clause  was  agreed  to  with  the  follow- 
ing addition :  ^  unless  where  a  special  agreement  is  made  to  the 
contrary.' 

It  may  be  here  remarked  that  all  the  clauses  were  moved  and 
seconded  by  the  above-named  Belgian  delegates. 

Clause  II. — *  If  in  the  course  of  the  voyage  the  ship,  in  con- 
sequence of  the  perils  of  the  sea,  and  not  through  any  default  on 
the  part  of  the  captain  or  owner,  has  become  unseaworthy  and  not 
in  a  state  to  accomplish  her  voyage,  the  captain  shall  forward  the 
cargo  to  its  destination  by  other  vessel  or  vessels,  and  in  this  case 
he  shall,  upon  delivery,  have  a  claim  for  the  whole  of  the  freight 
due  under  the  original  charter-party  (or  bill  of  lading),  although, 
in  consequence  of  the  cargo  having  been  forwarded,  the  goods  have 
been  transported  at  a  lower  freight.  But  the  captain  of  the  original 
vessel  is  liable  for  the  forwarding  freight. 

'If,  on  the  contrary,  the  forwarding  freight  is  equal  to  or 
greater  than  the  original  freight,  the  captain  can  claim  no  freight, 
but  the  owner  of  the  cargo  will  be  liable  for  the  whole  of  the  for- 
warding freight. 

'  If  the  captain  does  not  forward  the  cargo,  he  has  not  any  claim 
for  freight. 

'  The  system  of  pro  raid  freight  is  entirely  abolished.' 

I  suggested  the  omission  of  the  words  from  '  in  consequence ' 
to  the  words  'or  owner'  inclusive,  remarking  that  if  the  ship 
became  unseaworthy,  from  whatever  cause,  the  master  should  be 
bound  to  forward  the  cargo.  Having  done  so,  he  would  have  done 
his  duty  to  the  owners  of  such  cargo,  and  had  therefore  a  claim  to 
the  full  freight  originally  agreed  upon.  In  the  clause  should  be 
inserted  words  to  show  that  the  master  was  bound  to  forward,  but 
only  if  vessels  were  obtainable  within  a  reasonable  distance  or  at 
reasonable  terras.  The  words  as  they  stood  looked  as  if  the  master 
might  be  forced  to  build  a  vessel  on  purpose,  and  it  would  surely 
not  be  right  for  him  to  forward  if  he  was  convinced  that  the  freight 
demanded  by  the  only  vessels  procurable  would  exceed  the  value  of 
the  goods  at  the  port  of  destination,  and  he  could  not  be  bound  to 
forward  goods  unless  in  a  fit  state  to  be  forwarded.  In  the  second 
part  of  the  clause  the  words  relating  to  the  clause  of  unseaworthiness 
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might  with  propriety  be  inserted,  because,  if  the  ship  had  become 
unseaworthy  from  the  causes  other  than  the  perils  of  the  sea,  the 
owner  of  the  ship  should  be  liable  to  make  good  any  excess  of 
freight.  The  master's  claim  for  freight  should  only  be  when  the 
freight  of  the  substituted  vessel  was  larger  than  the  original  freight. 
The  clause  would  be  better  to  stand  thus : — 

'  If  in  the  course  of  the  voyage  the  ship  has  become  unseaworthy, 
and  not  in  a  state  to  accomplish  the  voyage,  the  master  shall  be 
bound  to  forward  the  cargo  to  its  destination  by  other  vessel  or 
vessels,  should  such  be  obtainable  on  reasonable  terms  and  the 
cargo  be  in  a  condition  proper  to  be  forwarded,  and  he  shall,  upon 
delivery,  have  a  claim  upon  the  whole  of  the  freight  due  under  the 
original  charter-party  (or  bill  of  lading),  when  the  goods  have 
been  transported  at  a  lower  or  equal  freight.  But  in  this  case  the 
master  of  the  original  vessel  is  liable  for  the  forwarding  freight.' 

I  then  moved  this  as  an  amendment,  and  it  was  seconded  by 
Mr.  WnrrwiLL  (Bristol). 

Mr.  R.  M.  Hudson  (Sunderland)  thought,  if  the  ship  was  not 
seaworthy  on  commencing  her  voyage,  the  shipowner  was  clearly 
liable  to  all  the  consequences  of  her  voyage  being  terminated  before 
the  cargo  was  brought  to  its  destination. 

Mr.  Rathbone  moved  the  erasure  of  the  words  *  shall  be  bound 
to  forward '  and  the  substitution  of  the  folloiving :  *  act  as  agent 
for  the  owner  of  the  cargo,  and,  if  prudent  and  practicable,  to  be 
forwarded.' 

Mr.  Whttwill  seconded  this  proposal. 

Mr.  Robertson  proposed  to  add  afler  the  words  'shall  be 
bound '  these  :  '  under  the  forfeiture  or  penalty  of  50  per  cent,  of  the 
freight.' 

Dr.  Waddilove  seconded  this  amendment. 

Mr.  Robertson  thought  the  principle  involved  was,  that  the 
shipmaster  should  be  bound  in  all  cases  to  use  every  expedient  for 
forwarding  his  cargo,  because,  if  he  did  not  do  so,  great  occasion 
for  dispute  might  arise.  The  risk  should  be  on  the  captain  if  he 
neglected  this  duty. 

Mr.  Candlish  thought  the  last  proposition  untenable.  The 
master  would  be  bound  to  give  any  amount  of  freight,  however  ex-^ 
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orbitant — perhaps  more  than  the  cargo  itself.  The  cargo  might  be 
damaged,  yet,  notwithstanding  its  damaged  condition,  he  would  be 
bound,  irrespective  of  all  consideration,  to  forward  it. 

Mr.  Robertson's  amendment  was  put  and  lost,  that  of  Mr. 
Eathbone  being  carried,  and  this  disposed  of  Mr.  Hudson's. 

The  Chairman  then  read  the  second  paragi*aph :  '  If,  on  the 
contrary,'  when,  in  lieu  thereof,  I  proposed :  '  If,  on  the  contrary, 
the  forwarding  freight  is  greater  than  the  original  freight,  and  if 
the  unseaworthiness  of  the  original  vessel  has  been  occasioned  by 
perils  of  the  sea,  and  not  by  any  default  on  the  part  of  the  master 
or  owner,  then  the  owner  of  the  cargo  shall  be  liable  for  the  whole 
of  the  forwarding  freight,  but  the  master  of  the  original  vessel 
shall  have  no  claim  for  freight.' 

Mr.  Hudson  seconded  this  amendment. 

Mr.  Rathbone  thought  that,  as  the  principle  was  involved  in 
the  laws  of  all  countries,  if  the  captain  was  negligent,  and  it  could 
be  proved  he  was  responsible,  the  present  law  would  be  weakened 
by  inserting  these  words. 

I  intimated  that  they  were  considering  the  views  of  all  coun- 
tries. In  some  the  law  was  the  very  reverse  of  what  it  was  in 
England.  For  that  reason  I  thought  they  ought  to  accept  my 
amendment,  but  it  was  declared  lost. 

Paragraphs  3  and  4  were  agreed  to. 

Clause  III. — *  If  the  owner  of  the  cargo,  or  any  part  of  it, 
wish  to  withdraw  it  before  the  termination  of  the  voyage,  in  spite 
of  the  oflfer  of  the  captain  to  forward  it  to  its  destination,  such 
owner,  upon  taking  delivery  at  an  intermediate  port  or  place,  shall 
be  liable  for  freight  for  the  whole  voyage,  and  shall  give  good  and 
suflScient  bail  for  any  General  Average  or  salvage  expenses  which 
may  attach  to  the  same.' 

On  the  third  clause  being  read,  I  said  I  thought  that,  under 
its  provisions,  the  master  would  be  subject  to  great  hardship. 
Supposing  a  ship  had  200  tons  of  coal  and  fifty  tons  of  iron,  say, 
fi^m  Newcastle  to  New  York,  and  in  the  course  of  the  voyage  was 
driven  into  Madeira,  the  owner  of  the  coals  might  find  there  a 
market  for  them,  whilst  the  iron  was  unsaleable.  Suppose  this  to 
be  the  case,  if  the  owner  of  the  coals  were  allowed  to  withdraw,  the 


302  MARITIME  LEOISLATIOX. 

iron  would  be  sacrificed,  as  it  would  be  impossible  to  find  any  con- 
veyance for  such  a  small  quantity.  I  would  propose  the  following  : 
'  If  the  owner  of  the  cargo,  or  any  part  of  it,  wish  to  withdraw  it, 
or  such  part  of  it,  at  an  intermediate  port  or  place  before  the 
termination  of  the  voyage,  although  the  master  may  be  willing  to 
forward  it  to  its  destination,  such  owners  shall  nevertheless  be 
entitled  to  take  it  at  such  intermediate  place  or  port,  but  shall  be 
liable  for  freight  for  the  whole  voyage,  and  shall  give  good  and 
sufficient  bail  for  any  General  Average  or  salvage,  or  other  ex- 
penses which  may  attach  to  the  goods  so  withdrawn,  providing 
always  that  no  owner  of  a  portion  of  a  cargo  shall  be  entitled  to 
withdraw  his  goods  at  an  intermediate  port  or  place,  when  such 
withdrawal  would  cause  any  delay  or  inconvenience  in  the  forward- 
ing of  the  remainder  of  the  cargo  to  the  safety  of  the  ship.' 

Mr.  Rathbone  approved  of  my  amendment,  and  seconded  it. 

Mr.  Enoels  objected  to  the  amendment, 

Mr.  Rathbone  believed  that,  according  to  the  English  law  at 
present,  the  captain  had  full  control  of  the  cargo  until  the  port  of 
destination  was  reached,  and  that  no  owner  could  withdraw  at  an 
intermediate  port,  except  under  special  circumstances. 

Mr.  Robertson  said  that,  if  the  captain  allowed  one  portion  of 
the  goods  to  be  removed,  it  would  entail  delay  on  other  parties 
having  goods  in  the  vessel.  He  thought  the  rights  of  those  other 
owners  should  be  protected. 

Mr.  Whitwill  moved  the  insertion  of  the  words  '  or  other  * 
after  the  word  '  salvage,'  which  the  Chairman  said  was  agreed  to. 

After  I  had  replied,  my  amendment  was  put  and  lost. 

Clause  III.  was  then  agreed  to. 

Clause  IV. — '  The  entire  freight  is  due  upon  goods  jettisoned 
or  sacrificed  for  the  common  benefit,  and  for  those  sold  to  raise  the 
necessary  fund  for  defraying  expenses  incurred  for  the  common 
benefit.' 

Mr.  Rathbone  moved  an  amendment  which  he  thought  Mr. 
Engels  would  accept.  His  view  was,  that  the  freight  was  not  due 
on  goods  jettisoned  or  sacrificed  for  common  benefit,  but  that 
the  owner  had  a  claim  in  General  Average  for  all  loss  of  freight 
caused  by  such  sacrifice.     If  the  vessel  was  subsequently  lost,  there 
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was  no  Greneral  Average  on  these  goods,  nor  ought  there  to  be  on 
the  freight,  because  the  freight  had  been  lost.  There  were  other 
cases  in  which  the  owner  ought  not  to  receive  the  full  freight 
because  there  was  a  second  General  Average,  and  in  that  second 
General  Average  there  were  expenses  which  were  thrown  on  freight 
which  would  not  be  thrown  on  the  fireight  on  goods  jettisoned. 

Mr.  Engels  objected  that  the  value  of  the  goods  jettisoned  was 
brought  into  the  General  Average  with  the  freight  on  them.  The 
value  of  the  goods  was  calculated  with  the  freight  on  contribution 
in  General  Average,  consequently  he  thought  they  should  pay  the 
freight  if  goods  were  jettisoned. 

Mr.  Whftwill  said  Mr.  Engels  was  in  error. 

Mr.  Rathbone  said  in  English  law  the  freight  was  deducted 
from  the  value  of  the  goods.  He  thought  it  would  be  a  pity  to 
alter  the  law. 

Mr.  Hudson  seconded  the  amendment,  which  was  the  substitu- 
tion of  the  words  '  no  freight '  for  '  the  entire  freight,'  and  the 
addition,  after  '  common  benefit,'  of '  but  the  owner  has  a  claim  in 
General  Average  for  all  loss  of  freight  caused  by  such  sacrifice.' 

The  amendment  was  carried. 

Clause  V. — '  No  freight  is  due  upon  goods  lost  by  peril  of  the 
sea,  nor  for  those  taken  by  public  enemy  or  by  pirates. 

^  Nor  upon  any  goods  sold  or  destroyed  in  consequence  of  perils 
of  the  sea,  in  any  port  or  place  other  than  the  port  of  destination.' 

I  then  remarked  that  it  seemed  very  questionable  whether  the 
master  should  be  deprived  of  all  freight  upon  goods  sold  at  an 
intermediate  port  in  consequence  of  the  perils  of  the  sea.  In  the 
first  place,  the  damage  at  the  time  of  such  sale  might  be  slight, 
although  with  a  certainty  of  rapid  deterioration  if  the  goods  were 
re-shipped ;  and  secondly,  masters  of  ships  would  have  a  positive  in- 
centive to  re-ship  damaged  goods,  even  at  risk  of  damage  to  goods 
at  the  time  sound,  because  by  so  doing  they  would  secure  their 
freight,  which  by  Art.  VII.  was  due  in  full  on  all  goods  delivered, 
whether  sound  or  not.  On  the  other  hand,  that  was  not  a  case 
where  any  deficiency  in  freight,  as  shown  by  a  sale,  should  be 
made  up  by  a  general  contribution. 

Mr.  Eathbone  thought  there  was  great  justice  in  what  I  had 
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said,  but  there  was  great  danger.  They  mast  recollect  who 
captains  were.  Were  they  going  to  give  the  captain  power 
to  use  his  own  discretion  as  to  whether  he  was  to  carry  on 
the  goods  or  not?  He  thought,  if  they  gave  him  that  power,  on 
many  occasions  that  discretion  would  be  abused,  especially  in  the 
smaller  class — such  as  fish  and  £ruit  vessels.  The  captain  might 
find  it  convenient  if  he  could  sell  the  goods  and  break  up  the 
voyage  and  get  the  distance  fireight.  It  would  be  almost  impos- 
sible for  anyone  to  show  that  he  was  not  justified  in  what  he  did. 
He  thought  more  power  would  be  put  into  the  hands  of  captains 
than  their  education  and  position  would  render  safe. 

Mr.  Hudson  concurred  with  Mr.  Bathbone.  When  the  owner 
entered  into  a  contract  and  took  the  goods  on  board,  he  was 
bound  to  see  they  were  in  a  good  condition  for  carriage.  If  he 
carried  goods  liable  to  defect,  he  took  extra  fi^ight  for  so  doing. 

Mk.  Bathbone  said  they  had  decided  that  the  freight  should  be 
at  the  risk  of  the  shipowner  and  not  of  the  cargo-owner.  The  loss 
of  the  ship  was  sufficiently  great. 

Mb.  Engels  asked  why,  if  one  possessed  a  cargo,  and  it  hap<* 
pened  to  be  so  damaged  that  they  lost  it,  why  should  they  aggravate 
that  loss  by  paying  the  freight  on  the  goods  which  they  lost  ? 

Dr.  Waddilove  could  not  but  think  there  was  some  injustice 
in  the  rule  as  it  stood.  It  made  the  owner  responsible  for  the  loss 
caused  by  causes  beyond  his  control.  He  thought  the  clause  ought 
to  be  modified  so  that  the  whole  loss  might  not  fall  upon  those  who 
could  not  prevent  it. 

Mr.  Bathbone  said  that,  though  the  damage  was  beyond  the 
power  of  anybody,  the  loss  must  fall  on  somebody.  He  considered 
the  loss  would  be  much  harder  if  the  cargo-owner  should  pay  freight 
on  an  utterly  useless  thing. 

Mr.  Engels  believed  that,  if  a  captain  received  perishable  goods, 
he  should,  if  a  loss  arose,  forfeit  his  fireight.  The  owner  of  the  goods 
lost  all  his  property,  and  it  could  not  be  fair  to  make  him  pay. 

Clause  V.  was  then  agreed  to. 

Clause  VI. — '  If  the  captain  save  the  goods  from  shipwreck, 
or  if  he  recaptures  them  from  the  enemy,  or  from  pirates,  and  if, 
being  in  a  state  to  be  transported  to  their  destination,  he  delivers 
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them,  then  he  shall  be  entitled  to  the  whole  freight ;  if  not,  he  shall 
be  entitled  to  none.'  An  additional  proviso  was  added  to  this  on 
the  proposal  of  Mr.  Rathbone,  at  the  instigation  of  the  Leith 
Chamber  of  Commerce :  '  but  without  prejudice  to  his  claim  for 
wages  and  expenses  while  engaged  in  recovering  the  goods.' 

Clause  VII. — '  The  total  freight  is  due  upon  delivery  of  the 
cargo  at  the  port  of  destination,  although  diminished  or  deteriorated 
by  perils  of  the  sea,  if  the  consignee  takes  delivery ;  and  in  this 
case  the  consignee  is  bound  to  take  delivery  of  all  consigned  to  him 
by  the  same  shipper,  and  not  to  choose  the  sound  and  reject  the 
damaged.  If  the  consignee  will  not  take  delivery  the  captain,  after 
due  authorisation,  may  sell  such  goods  to  pay  his  freight,  and  for 
any  deficiency  has  no  recourse  against  the  consignee  or  shipper 
except  there  be  an  express  stipulation  to  the  contrary*' 

I  proposed  the  clause  in  a  different  form :  '  The  total  freight  is 
due  upon  delivery  of  the  cargo  at  the  port  of  destination,  although 
diminished  or  deteriorated  by  perils  of  the  sea,  if  the  consignee  take 
delivery  of  all  consigned  to  him  by  the  same  bill  of  lading  or  (when 
the  goods  are  in  bulk)  by  the  same  shipper.  If  the  consignee  will 
not  take  delivery,  the  master  may,  subject  to  the  laws  in  force  at 
the  port  of  destination,  sell  such  goods  to  pay  his  freight,  but  for 
any  deficiency  has  no  recourse  against  the  consignee  or  shipper  as 
such,  retaining  only  such  claim  as  he  may  have  upon  the  charterer 
under  the  terms  of  the  charter-party.' 

This  amendment  was  not  seconded. 

Mr.  Rathbone  proposed  another  amendment.  He  supposed 
the  case  of  a  man  sending  out  to  Patagonia,  Valparaiso,  or  else-^ 
where,  a  cargo  of  coals.  On  that  cargo  the  freight  was  very  often 
by  far  the  larger  proportion  of  the  value.  It  might  so  happen 
that  the  value  of  the  coals  in  Valparaiso  fell  below  the  value  of  the 
freight,  and,  therefore,  they  make  the  shipowner  a  speculator  with 
the  cargo-owner.  He  did  not  think  it  a  safe  principle  to  go  upon. 
Were  this  the  law,  he  should,  were  he  a  shipowner,  make  an  ex- 
press stipulation  in  each  case.  He  proposed  to  add  to  the  clause: 
^  But  in.  no  case  shall  the  captain  be  entitled  to  receive  on  a  cargo 
deteriorated  during  the  voyage  a  larger  amount  for  freight  than 
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he  could  have  received  if  the  whole  cargo  had  been  delivered  in  the 
same  state  in  which  it  was  shipped.' 

Mr.  Whitwill  seconded  this  amendment. 

Mr.  Engels  thought  the  captain  should  take  his  precaution 
beforehand.     He  was  responsible  for  what  took  place. 

Mr.  Powell  supposed  an  accident  taking  place,  and  part  of 
the  cargo,  say  grain,  becoming  damaged,  and  another  part  heated, 
and  also  damaged  by  sea-water.  When  that  was  delivered,  freight 
was  paid  on  the  quantity  discharged,  and  was,  consequently,  from 
increased  bulk,  heavier  than  if  the  grain  had  been  delivered  sound. 
He  thought  it  should  be  enacted  that  no  captain  should  be  entitled 
to  receive  more  freight  on  a  damaged  cargo  than  the  amount  would 
be  if  delivered  in  a  sound  condition.  The  case  often  happened^ 
and  was  one  of  great  practical  hardship. 

Mr.  Eathbone  admitted  that  the  hardship  was  great,  but 
thought  it  rather  one  of  circumstances  than  law.  It  was  difficult 
to  find  out  what  the  freight  was.  He  presumed  the  captain  had 
no  claim  whatever  for  the  increase  of  weight  in  the  grain,  and  the 
only  case  in  which  he  would  get  such  increase  would  be  where  it 
could  not  be  shown  how  much  the  grain  had  increased. 

The  amendment  was  carried,  and  the  following  alteration  also 
made  :  the  omission  of  the  words  *  shipper  and  not  *  to  *  damag^ ' 
inclusive ;  and  the  substitution  of  '  bill  of  lading,  or  when  the 
goods  are  in  bulk,  by  the  same  ship.' 

Clause  VIII. — '  The  freight  paid  in  advance  is  always  liable 
to  be  refunded  in  all  cases  involving  non-payment  of  freight, 
exijept  where  it  is  stipulated  to  the  contrary.'  In  place  of  the 
first  four  words,  the  following,  '  advance  on  account  of  freight,' 
was  adopted. 

An  additional  Clause  IX.  was  insertied,  viz. :  *The  owner  of  the 
ship  shall  have  the  absolute  lien  on  the  cargo  for  the  freight  imd 
dead  fi'eight.' 

Clause  IX.  of  the  '  projet  de  loi,'but  now  Clause  X.,  'The con- 
tribution of  the  freight  to  General  Average  shall  be  regulated 
according  to  the  first  paragraph  of  Art.  X.  of  the  York  rules,'  was 
adopted. 

The  following  amended  draft  was  then  read :  — 
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I.  To  establish,  as  a  general  rule,  that  freight  shonld  not  be 
due  until  the  voyage  be  accomplished,  i.e.  until  delivery  of  the 
cargo  at  the  port  of  destination,  unless  where  a  special  agreement 
is  made  to  the  contrary. 

II.  If  in  the  course  of  the  voyage  the  ship,  in  consequence  of 
the  perils  of  the  sea,  and  not  through  any  de&ult  on  the  pai*t  of 
the  captain  or  owner,  has  become  unseaworthy,  and  not  in  a  state 
to  accomplish  her  voyage,  the  captain  shall  act  as  the  agent  for  all 
concerned,  and,  if  prudent  and  practicable,  shall  forward  the  cargo 
to  its  destination  by  other  vessel  or  vessels ;  and  in  this  case  he 
shall,  upon  delivery,  have  a  claim  for  the  whole  of  the  freight  due 
under  the  original  charter-party  (or  bill  of  lading),  although,  in 
consequence  of  the  cargo  having  been  forwarded,  the  goods  have 
been  transported  at  a  lower  freight.  But  the  captain  of  the  original 
vessel  is  liable  for  the  forwarding  freight. 

If,  on  the  contrary,  the  forwarding  freight  is  equal  to  or  greater 
than  the  original  freight,  the  captain  can  claim  no  freight,  but  the 
owner  of  the  cargo  will  be  liable  for  the  whole  of  the  forwarding 
freight. 

If  the  captain  does  not  forward  the  cargo,  he  has  not  any  claim 
for  freight. 

The  system  of  pro  ratd  freight  is  entirely  abolished. 

III.  If  the  owner  of  the  cargo,  or  any  part  of  it,  wish  to  with- 
draw it  before  the  termination  of  the  voyage,  in  spite  of  the  offer 
of  the  captain  to  forward  it  to  its  destination,  such  owner,  upon 
taking  delivery  at  an  intermediate  port  or  place,  shall  be  liable  for 
freight  for  the  whole  voyage,  and  shall  give  good  and  sufficient  bail 
for  any  General  Average,  salvage,  or  other  expenses  which  may 
attach  to  the  same. 

IV.  No  freight  is  due  upon  goods  jettisoned  or  sacrificed  for 
the  common  benefit,  and  for  those  sold  to  raise  the  necessary  funds 
for  defraying  expenses  incurred  for  the  common  benefit ;  but  the 
owner  has  a  claim  on  General  Average  for  all  loss  of  freight  caused 
by  such  sacrifice. 

V.  No  freight  is  due  upon  goods  losfc  by  perils  of  the  sea,  nor 
for  those  taken  by  public  enemy  or  by  pirates. 

Nor  upon  any  goods  sold  or  destroyed  in  consequence  of  perils 
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of  the  sea,  in  any  port  or  place  other  than  the  port  of  destina- 
tion. 

VI.  If  the  captain  saves  the  goods  from  shipwreck,  or  if  he 
recapture  them  from  the  enemy  or  fit)m  pirates,  and  if,  being  in 
a  state  to  be  transported  to  their  destination,  he  delivers  them, 
then  he  shall  be  entitled  to  the  whole  freight ;  if  not,  he  shall  be 
entitled  to  none,  but  without  prejudice  to  his  claim  for  wages  and 
expenses  while  engaged  in  recovering  the  goods. 

VII.  The  total  freight  is  due  upon  delivery  of  the  cargo  at  the 
port  of  destination,  although  diminished  or  deteriorated  by  perils 
of  the  sea,  if  the  consignee  takes  delivery,  and  in  this  case  the 
consignee  is  bound  to  take  delivery  of  all  consigned  to  him  by 
the  same  bill  of  lading,  or,  when  goods  are  in  bulk,  by  the  same 
ship.  If  the  consignee  will  not  take  delivery,  the  captain,  after 
due  authorisation,  may  sell  such  goods  to  pay  his  freight,  and 
for  any  deficiency  has  no  recourse  against  the  consignee  or  shipper, 
except  there  be  an  express  stipulation  to  the  contrary.  But  in 
no  case  shall  the  captain  be  entitled  to  receive  on  a  cargo,  deterio- 
rated during  the  voyage,  a  larger  amount  of  freight  than  he 
would  have  received  if  the  cargo  had  been  delivered  in  the  same 
state  in  which  it  was  shipped. 

Vni.  Advance  on  account  of  freight  is  always  liable  to  be  re- 
funded in  all  cases  involving  non-payment  of  freight,  except  where 
it  is  stipulated  to  the  contrary. 

IX.  The  owner  shall  have  an  absolute  lien  on  the  cargo  for  the 
freight  and  dead  freight. 

X.  The  contribution  of  freight  to  General  Average  shall  be  re- 
gulated according  to  the  first  paragraph  of  Section  X.  of  the  York 
rules.* 

The  Chairman,  having  after  taken  the  sense  of  the  meeting, 
declared  the  rules  to  be  formally  sanctioned,  and  he  requested  the 
honorary  secretary  to  take  the  necessary  steps  to  get  them  acted 
upon. 

»  Vide  p.  207. 
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I  have  not  been  able  to  find  traces  of  any  steps  which 
the  executive  council  of  the  National  Association  for  the 
Promotion  of  Social  Science  took,  after  the  results  of  the 
Sheffield  Congress  had  been  brought  under  their  notice,  in 
order  to  prevail  upon  the  Board  of  Trade  to  take  an  in- 
terest in  promoting  the  practical  use  of  these  deliberations, 
or  whether  they  met  with  any  success.  It  appears,  in- 
deed, just  as  with  the  subject  of  International  General 
Average,  to  have  been  left  to  the  Association  for  the 
Eeform  and  Codification  of  the  Law  of  Nations  to  resume, 
in  1879,  the  consideration  of  the  international  law  of 
Affreightment  at  the  very  stage  it  had  been  left  by  the 
Sheffield  Congress  in  1865. 

It  should,  however,  be  mentioned  that  as  far  back  as 
July  1871,  soon  after  the  opening  of  the  Suez  Canal,  a 
meeting  of  merchants  and  others  in  the  trade  to  the  East 
took  place  at  the  London  Tavern  for  the  purpose  of  trying 
to  agree  upon  an  *  Eastern  Trade  Bill  of  Lading.' 

The  committee  then  formed  included  not  only  repre- 
sentatives of  the  largest  houses  engaged  in  that  trade,  but 
the  principal  shipowners  as  well  as  delegates  of  the 
Salvage  Association. 

By  the  terms  of  the  document  then  agreed  upon  after 
much  consideration,  steamers  were  allowed  to  call  at  in- 
termediate ports  for  coaUng  and  other  purposes,  without 
such  calling  to  be  considered  a  deviation.  They  were  also 
permitted  to  sail  with  or  without  pilots,  and  to  tow  and 
assist  vessels  in  distress;  and  the  owner  was  exempted 
from  loss  arising  from  any  act,  neglect,  or  default  whatso- 
ever of  pilots,  master,  or  crew  in  the  navigation  of  the 
ship,  but  not  for  any  act  connected  with  the  stowage  or 
other  dealing  with  the  cargo  not  arising  from  sea  peril. 

So  long  as  the  traffic  to  the  East  was  confined  to  the 
few  and  well-regulated  lines  of  steamers,  this  bill  of  lading 
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worked  satisfactorily,  but  the  immense  extension  of  the 
mercantile  navy  which  soon  afterwards  took  place  inau- 
gurated an  altered  state  of  circumstances.  Shippers  of 
merchandise  hesitated  to  concede  to  the  general  body  of 
shipowners,  their  masters  and  crews,  the  unprecedented 
concession  of  the  '  negligence  clause,'  which  they  had  been 
wiUing  to  concede  to  the  lines  of  steamers  referred  to 
above. 

A  general  confusion  then  arose;  the  bill  of  lading 
which  originally  was  only  intended  for  the  few  lines  which 
traded  to  the  East  and  China,  was  adopted  by  other 
steamship  owners,  not  only  for  those  routes  but  also  for 
Australia  and  New  Zealand;  and,  as  if  this  was  not  enough 
innovation,  almost  every  shipowner  issued  a  separate  bill 
of  lading  for  his  steamers,  adopting  therein  any  conditions 
which  might  appear  useful  to  him,  quite  irrespective  of 
the  interests  otherwise  affected  by  the  document. 

Such  was  the  demand  for  ships  and  the  influence  of 
the  shipowners,  that  shippers  of  merchandise  had  very 
frequently  to  submit  to  conditions  in  charter-parties  and 
bills  of  lading  which  previously  had  never  been  thought 
of,  and  which  were  neither  equitable  nor  reasonable  be- 
tween the  contracting  parties. 

It  therefore  became  an  absolute  necessity  to  consider* 
by  what  means  the  shipowner  and  the  merchant  could  be 
brought  to  an  agreement  on  these  matters.  The  subject 
of  a  general  Law  of  Affreightment  and  a  uniform  Bill  of 
Lading  became  henceforward  merged  together.  Hence- 
forward, whether  the  Law  of  Affreightment  or  the  Bill  of 
Lading  is  mentioned,  it  must  be  assumed  that  the  larger 
subject  combined  in  both  expressions  is  under  consider- 
ation. 

To  resume  the  history  of  the  discussion. 

At    the    seventh    conference   of  the  Association  on 
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August  14, 1879,  in  the  Guildhall  of  the  city  of  London,  Sir 
Travers  Twiss  in  the  chair,  the  honorary  general  secretary, 
Mr.  Jencken,  read  the  following  paper,  prepared  by  Mr.  H. 
Eeinhold,  of  Calcutta : — 

£ight  years  ago  a  committee  of  merchants  trading  with  the 
East  assembled  in  London  to  consider  and  amend  the  conditions  of 
bills  of  lading  for  steamships  passing  through  the  Suez  Canal,  and 
after  nearly  twelve  months'  deliberation  their  report  on  the  subject, 
dated  June  18,  1872,  unfortunately  left  the  matter  in  a  half- 
finished  state.  The  gentlemen  who  undertook  the  task  are  well 
known  in  the  Eastern  trade,  and  their  experience  and  high 
standing  are  a  guarantee,  not  only  that  the  matter  was  thoroughly 
investigated  in  all  its  bearings,  but  also  that  the  various  interests 
concerned  received  full  consideration  at  their  hands.  Although 
the  new  route  vid  Suez  was  then  only  beginning  to  show  signs  of 
the  great  revolution  pending  in  all  matters  connected  with  Eastern 
commerce,  it  is  now,  and  has  been  since  its  construction,  absorbing 
the  greater  part  of  the  carrying  trade  from  the  East  to  Europe. 
The  attention  bestowed  at  that  time  upon  the  subject  under  dis- 
cussion proves  sufficiently  that  the  members  of  the  committee 
were  fully  alive  to  the  alterations  required  to  be  made  in  the  form 
of  bill  of  lading  generally  in  use. 

If  we  admit  that  shipowners  and  ship-agents  are  entitled  to 
claim  special  exemptions  from  the  ordinary  rules  and  are  to  have 
the  benefit  of  exceptional  clauses,  the  merchants,  on  their  part, 
have  equally  strong  grounds  to  jealously  prevent  exceptions  being 
made  to  override  the  ordinary  legal  enactments  for  the  protection 
of  goods  entrusted  to  the  care  of  owners  and  agents  as  carriers. 

For  more  easy  reference  I  annex  a  copy  of  the  report  issued 
by  the  committee  referred  to,  but  regret  that  no  copy  of  the  bill 
of  lading  as  originally  adopted  for  goods  outwards  is  in  my  pos- 
session ;  however,  those  more  nearly  interested  will  no  doubt  have 
guarded  their  own  interests  sufficiently  at  the  time  that  document 
was  finally  determined  upon  and  adopted  by  common  consent,  as 
stated  in  the  report. 

Regarding  the  form  and  conditions  of  bills  of  lading  for  goods 
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inwards^  i.e.  shipments  made  from  the  East  to  Europe,  no  sneh 
unanimity  prevailed,  and  the  various  forms  of  bills  of  lading  now 
used  by  different  steamship  proprietors  differ  so  much  with  regard 
to  exemptions  claimed  from  acknowledged  responsibilities  as  to 
demand  attention  in  this  respect. 

As  Calcutta  merchants,  my  firm  has  on  more  than  one  occasion 
experienced  the  hardship  of  certain  clauses  to  which  I  draw  at- 
tention with  the  object  of  stimulating  a  discussion.  I  shall  in  the 
first  instance  point  out  some  glaring  inconsistencies  between  the 
main  part  of  the  bill  of  lading  and  the  exemption  clauses,  which 
are  in  contradiction  to  the  provisions  enacted  for  the  protection  of 
goods;  and  have  no  doubt  the  experience  gained  by  merchants 
during  the  six  years  that  have  elapsed  since  the  committee  closed 
its  labours  will  now  enable  them  and  shipowners  to  arrive  at  a  more 
equitable  and  satisfactory  understanding. 

1 .  The  old  form  of  bill  of  lading  generally  commences :  *  Shipped 

in  good  order  and  condition  by .'     There  are  now  some  forms 

in  use  which  add :  ^  or  received  to  be  shipped,'  an  alteration  caused, 
as  I  believe,  by  the  altered  local  arrangements  in  Calcutta  since 
the  introduction  of  jetties  and  wharves  under  Port  Commissioners 
appointed  by  the  Local  Government.  Of  this  evidently  few  people 
in  London  are  aware,  as  I  know  of  recent  arbitrations  where  cap- 
tains had  signed  such  bills  of  lading,  when  they  had,  or  I  assume 
that  they  must  have  had,  the  goods  fully  under  their  control,  but, 
for  the  convenience  of  the  ship  in  the  matter  of  stowing  the  cargo, 
the  goods  were  actually  taken  into  the  hold  a  couple  of  days  later. 
Though  the  goods  were  actually  thus  duly  delivered,  still  it  has 
been  interpreted  and  looked  upon  as  akin  to  a  fraud,  and  mer- 
chants who  had  in  reality  nothing  to  do  with  the  signing  of  the 
documents  have  been  mulcted  in  allowances,  whilst  the  captain, 
the  responsible  master  who  signed  the  documents,  has  been  left 
undisturbed. 

2.  Further,  when  in  the  beginning  of  a  bill  of  lading  it  is 
stated  that  the  goods  were  shipped  and  received  '  in  good  order 
and  condition,'  some  bills  of  lading  have  adopted  an  exemption 
clause  which  almost  totally  nullifies  the  above  recital,  viz. :  '  the 
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ship  is  not  liable  for  insafficient  packing  or  reasonable  Wear  and 
tear  of  packages.' 

3.  In  the  main  part  of  the  bill  of  lading  it  is  said :  '  being 
marked  and  nnmbered  as  per  margin,'  whilst  an  exemption  clause 
states  that  the  ship  is  not  liable  *  for  inaccuracies,  obliterations  or 
absence  of  marks,  numbers,  address,  &c.  &c.'  On  the  boat-notes 
of  Calcutta  shippers,  which  accompany  the  goods  with  the  shipping 
order  and  custom-house  pass  on  board,  it  is  generally,  we  may  say 
universally,  stated :  ^  all  packages  in  bad  order,  slack  bags,  or  in- 
sufficiently marked,  &c.  &c.,  to  be  returned,'  by  the  receiving 
officer,  in  order  to  get  from  the  master  a  clean  bill  of  lading. 

Surely,  it  is  the  plain  duty  of  the  ship  or  its  receiving  officer 
to  see  that  the  goods  tendered  under  such  conditions  with  the 
shipping  order  be  in  good  condition,  properly  marked,  and  num- 
bered ;  but  on  arrival  of  the  vessel  cases  frequently  occur  (causing 
annoyance  and  loss  to  consignees)  which  must  have  arisen  from 
carelessness,  either  on  the  part  of  the  receiving  officer,  or  on  the 
part  of  the  dock  employes,  by  whom  delivery  is  made  haphazard. 

4.  Not  a  word  is  said  regarding  bad  stowage,  but  every  mer- 
chant is  more  or  less  aware  that  to  hurried  loading  (in  order  to 
give  quick  despatch  and  save  port  charges)  a  great  deal  of  leakage 
and  breakage  is  due,  from  which  exemption  is  likewise  claimed. 

5.  A  further  case  in  which  a  ship  is  not  liable  according  to 
these  exemption  clauses  is  '  loss  or  damage  by  dust  from  coaling 
on  the  voyage.' 

This  is  a  rather  ill-defined,  but  very  expansive,  clause  under 
certain  circumstances,  as  may  be  more  clearly  judged  of  by  a  case 
in  point.  A  steamer  brought  home  a  mixed  cargo,  comprising, 
amongst  other  goods,  white  rice  or  table  rice,  as  dead  weight,  in 
the  lower  part  of  the  ship,  of  which,  on  arrival,  it  was  found  that  a 
portion  was  mixed  with  coal  dust  (small  granular  parts  of  coal) 
and,  as  a  matter  of  course,  subject  to  a  heavy  allowance  in  price 
for  inferior  value.  As  usual,  shipowners  and  agents  disclaimed  all 
liability  and  pointed  to  the  above-cited  clause  of  the  bill  of  lading 
as  protecting  them,  which  clause,  according  to  their  account,  had 
been  adopted  by  the  general  committee  of  merchants  and  ship- 
owners. 
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Anybody  reading  the  committee's  report  will  find  that  no  snch 
bill  of  lading  was  adopted,  and,  even  if  it  had  been,  it  would  not 
free  the  ship  from  its  obligation  to  protect  the  cargo,  received  in 
good  condition,  properly  and  eflSciently,  which  cargo  those  inter- 
ested in  the  ship  bound  themselves  to  deliver  in  like  good  order 
and  condition,  Thns  far  goes  the  law ;  the  rest  is  the  shipowners' 
own  making  and  interpretation. 

6.  In  some  bills  of  lading  it  is  claimed  that,  the  vessel  being 
ready  to  unload  immediately  on  arrival,  if  the  owners  or  consignees 
are  not  ready  to  receive  the  goods,  the  same  will  be  landed  or  put 
into  lighters  at  the  expense  of  the  consignees. 

The  ordinary  custom  in  London  is  seventy-two  hours'  notice  to 
be  given  that  the  ship  is  ready  to  discharge  at  a  given  date  and 
place.  Steamship  owners  have  curtailed  this  to  twenty-four  hours, 
and  law  and  equity  demand  fair  and  reasonable  time  to  be  given  to 
the  consignee,  which,  according  to  place  and  circumstances,  may 
proportionately  vary;  but  according  to  clauses  now  inserted  in 
some  bills  of  lading  the  ship  may  proceed  at  once  to  discharge 
goods,  leaving  consignees  to  find  them  afterwards.  The  smartness 
exercised  in  loading  or  discharging  huge  cargoes  of  merchandise  is 
often  praised,  but  at  whose  cost  this  is  being  carried  out  is  seldom 
examined  into. 

7.  I  cannot  fully  enter  into  all  details  in  this  paper,  but  I  must 
not  omit  to  notice  the  following  exemption  clause :  '  The  ship  shall 
not  be  liable  for  incorrect  delivery,  unless  each  package  shall  have 
been  distinctly  marked  by  shippers,  before  shipment,  with  the  name 
of  port  of  destination.' 

By  referring  to  what  we  have  cited  under  paragraph  8,  and 
more  so  by  reading  the  bill  of  lading  itself  from  beginning  to  end, 
one  cannot  but  feel  the  bitter  irony  of  those  who,  after  all,  stand 
under  the  law  referring  to  carriers. 

For  the  present  I  think  I  have  said  enough  to  make  merchants 
and  others  more  careful  in  looking  at  these  documents  and  to 
bestow  some  attention  upon  this  important  subject.  I  think  it 
desirable  that  the  question  should  be  placed  before  the  Chambers 
of  Commerce,  or  any  other  commercial  associations,  of  the  various 
ports  in  the  East,  for  an  expression  of  opinion.     Local  arrange- 
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.nienfcs  and  the  diversity  in  the  nature  of  the  various  articles  of 
merchandise  shipped  from  different  places,  demand  in  many  cases 
special  care  and  conditions^  and  in  my  opinion  it  would  be  unfair 
to  exclude  such  considerations  &om  a  discussion  as  to  the  adoption 
of  a  definite  form  of  document  which  might  afterwards  obtain  or 
seem  to  carry  weight  as  settled  by  special  authority. 

I  take  the  liberty  of  suggesting  that  the  London  Committee 
might  reassemble  to  receive  and  discuss  suggestions  coming  from 
abroad,  and,  with  their  local  experience,  come  to  a  more  satisfactory 
conclusion  as  to  the  general  terms  of  such  a  document.  Moreover, 
London  has  the  advantage  of  having  representatives  of  nearly  all 
Eastern  firms,  as  well  as  the  greatest  shipping  interest,  concentrated 
in  its  limits,  and  it  affords  the  best  information  to  be  obtained  from 
landing  and  shipping  agents,  insurance  offices,  and  others  interested 
in  the  discussion. 

The  report  of  the  Committee  of  Merchants  was  as  follows : — 

The  Committee  entered  upon  its  duties  in  pursuance  of  the 
following  resolution,  passed  at  a  meeting  of  merchants  and  others 
interested  in  the  trade  with  the  East,  which  was  held  at  the  London 
Tavern  on  July  11,  1871  :— 

*  That  a  committee  of  merchants  be  appointed  to  consider  all 
the  special  stipulations  that  have  been  introduced  into  bills  of  lading 
for  steam  vessels  and  to  confer  thereon  with  the  representatives  of 
the  steamship  owners  and  underwriters  with  a  view  of  drawing  up 
a  general  form  of  bill  of  lading  which  shall  be  equitable  in  its  con- 
ditions to  all  parties,  and  to  arrange  such  a  method  of  settling  the 
freight  as  may  remedy  existing  irregularities.' 

Power  was  also  given  to  the  committee  to  add  to  its  numbers, 
and  it  was  finally  constituted  as  follows : — Mr.  James  Macandrew 
(Messrs.  Matheson  and  Co.),  chairman,  Mr.  G.  Arbuthnot  (Messrs. 
Arbuthnot,  Latham  and  Co.),  Mr.  W.  Broughall  (Messrs.  Broughall 
and  Co.),  Mr.  W.  H.  Crake  (Messrs.  Crawford,  Colvin  and  Co.),  Mr. 
Lancelot  W,  Dent  (Messrs.  Dent,  Palmer  and  Co.),  Mr.  Horace 
Parquhar  (Messrs.  Forbes,  Forbes  and  Co.),  Mr.  John  Fleming 
(Messrs.  Smith,  Fleming  and  Co.),  Mr.  E.  Halton  (Messrs.  T.  A. 
Gibb  and  Co.),  Mr.  F.  W.  Heilgers  (Messrs.  Wattenbach,  Heilgers 
and  Co.),  Mr.  John  E.  Ralli  (Messrs.  Balli  Brothers),  Mr,  George 
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EosB  (Messrs.  James  Wyllie  and  Co.),  Mr.  S.  L.  Schuster  (Messrs. 
Schuster,  Son  and  Co.). 

The  committee  has  likewise  had  the  benefit  of  the  valuable 
advice  and  assistance  of  Mr.  J.  A.  W.  Harper,  Secretary  of  Lloyd's 
Salvage  Association,  who  had  on  behalf  of  the  Association  devoted 
much  attention  to  the  conditions  of  bills  of  lading. 

As  convincing  proof  of  the  necessity  of  their  inquiries  and  of 
the  pressing  nature  of  the  evils  to  be  remedied  in  readjusting  the 
freight  contract,  the  committee  need  only  refer  to  a  sheet,  published 
by  Lloyd's  Salvage  Association,  and  very  generally  circulated  among 
merchants,  in  which  the  exemptions  of  the  ship  firom  liability  in 
various  contingencies  are  classified  in  a  tabular  form.  There  was 
little  difficulty  in  determining  which  of  these  conditions  most  ur- 
gently called  for  abolition  or  alteration,  and  the  committee  then 
lost  no  time  in  seeking  the  co-operation  of  steamship  owners,  in 
arriving  at  a  common  understanding  upon  the  subject.  A  meeting 
of  the  latter  body  was  called  in  London,  and  a  committee,  of  which 
Mr.  C.  M.  Norwood,  M.P.,  was  chairman,  was  appointed  to  concert 
terms  with  the  merchants. 

The  two  committees  addressed  themselves  in  the  first  instance 
to  the  examination  of  the  bill  of  lading  outwards,  and  after  pro- 
longed discussion  and  a  series  of  compromises  on  both  sides  the 
*  Eastern  Trade  Bill  of  Lading  Outwards '  was  agreed  upon  and 
published  in  three  forms,  slightly  varied  to  suit  difierent  voyages : — 

No.  1. — For  an  ordinary  voyage  to  the  East,  direct  or  trading 
at  intermediate  ports. 

No.  2. — For  a  voyage  to  India,  trading  at  Colombo,  Madras, 
or  other  open  roadsteads  on  the  Malabar  or  Coromandel  coasts. 

No.  8. — ^For  a  voyage  involving  transhipment,  the  steamer 
not  proceeding  to  the  port  for  which  she  accepts  cargo,  such  as 
Kangoon,  Batavia,  or  Japan. 

This  agreement  was  promptly  announced  to  merchants  in  a 
circular,  issued  by  the  chairman  of  the  committee,  dated  January 
20,  1872,  appended  to  which  were  copies  of  the  revised  forms  of 
bills  of  lading.  The  new  form  came  into  immediate  use,  and  it 
affords  the  committee  much  gratification  to  testify  that  it  has  been 
very  generally  accepted,  not  only  in  London,  but  in  Liverpool  and 
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Glasgow  also,  and  has  proved  a  nsefiil  and  snccessful  docnment. 
One  exception  to  its  universal  use  is  the  Liverpool  line  of  steamers 
to  the  Straits  and  China  known  as  Holt's  line.  The  committee  in 
their  circular  of  January  20  recommended  that,  as  far  as  practic- 
able, shippers  should  require  the  Eastern  trade  bill  of  lading  to  be 
used  by  any  steam  vessel  in  which  they  engaged  to  ship  goods  vid 
the  Suez  Canal.  Had  this  recommendation  been  more  generally 
acted  upon,  there  is  no  doubt  that  the  managers  of  Holt's  line 
would  have  ere  now  adopted  the  new  form ;  but,  if  shippers  of 
goods  put  it  in  their  power,  by  continued  support  of  their  steamers, 
to  decline  compliance  with  the  agreement  accepted  by  all  other 
private  steamship-owners  in  the  trade,  the  eflForts  of  the  committee 
to  benefit  merchants  by  the  introduction  of  an  improved  system  are 
so  far  frustrated.  The  committee  believe  that  the  results  of  the 
agreement  have  been  beneficial  alike  to  shipowner  and  merchant, 
and  that  the  advantages  of  uniformity  of  system  have  not  been  too 
dearly  purchased  by  the  compromises  acceded  to.  If  shippers 
entertain  the  same  view,  it  rests  with  themselves  alone  to  necessi- 
tate compliance  by  declining  to  ship  in  any  line  of  steamers  where 
the  Eastern  trade  bill  of  lading  is  not  recognised. 

With  the  two  great  companies  controlling  the  Overland  Route, 
the  Peninsular  and  Oriental  Steam  Navigation  Company  and  the 
Messageries  Maritimes  of  France,  no  negotiations  have  yet  been 
entered  into.  There  are  many  stipulations  in  their  respective  bills 
of  lading  which  seem  to  the  committee  to  be  very  prejudicial  to 
the  interests  of  merchants ;  but  it  must  be  conceded  on  the  other 
hand  that  their  mail  contracts  and  the  circumstance  of  their  being 
essentially  passenger  lines  impose  special  obligations  upon  them 
and  render  stringent  conditions  more  necessary  than  in  the  case  of 
other  steamers.  At  the  same  time,  when  the  vessels  pass  through 
the  Suez  Canal,  as  is  now  very  generally  done  by  the  French  and 
occasionally  by  the  English  company,  the  committee  see  no  good 
reason  why  a  slight  modification  of  the  Eastern  trade  bill  of  lading 
should  not  meet  all  the  exigencies  of  the  case ;  and  it  rests  with 
shippers  to  take  measures  for  bringing  about  an  alteration  in  this 
respect. 

Copies  of  the  three  forms  of  the  Eastern  trade  bill  of  lading 
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outwards,  attested  by  the  chairmen  of  the  two  committees,  have 
been  deposited  in  the  custody  of  the  Committee  of  Lloyd's,  to  serve 
for  purposes  of  reference  as  the  standard  text  of  the  bill  of  lading 
agreed  upon. 

The  committee  regret  that,  in  the  case  of  the  bill  of  lading 
inwards,  they  are  unable  to  report  an  equally  satisfactory  result 
of  their  labours.  It  was  agreed  between  the  two  committees  that 
the  bill  of  lading  outwards  should  be  substantially  followed,  with 
such  verbal  alterations  as  were  required  by  the  change  of  voyage ; 
but  that  special  clauses  applicable  to  the  port  of  London  should 
be  introduced  respecting  the  delivery  of  cargo  and  payment  of 
freight.  The  system  of  discharging  ships  at  Liverpool  and  else- 
where is  very  different  and  might  require  differently  worded 
clauses,  which  the  trade  of  the  various  ports  interested  would  have 
to  adjust. 

It  was  soon  found  that  on  these  clauses  the  two  committees 
were  essentially  at  variance.  As  respects  the  delivery  of  cargo, 
the  difference  of  opinion  was  not  so  wide  as  to  preclude  the  hope 
of  an  arrangement,  the  merchants  merely  desiring  to  be  protected 
against  a  surprise  by  which  their  goods  would  be  warehoused  by 
the  agents  for  the  ship,  before  they  knew  or  had  the  means  of 
knowing  of  her  arrival.  The  following  was  the  clause  proposed  by 
the  committee : — 

*  One  clear  working  day  after  the  day  on  which  the  ship  reports 
at  the  custom-house  and  is  docked  is  to  be  allowed  for  applications 
for  delivery ;  and  if  thereafter  the  goods  are  not  removed  without 
delay  by  the  consignee,  the  master  or  agent  is  to  be  at  liberty  to 
land  and  warehouse  the  same,  or,  if  necessary,  to  discharge  into 
hired  lighters  at  the  risk  and  expense  of  the  owners  of  the  goods.' 

The  clause  finally  proposed  by  the  shipowners'  committee  was 
as  follows : — 

*  Twenty-four  hours  (Sundays  and  holidays  excepted)  after  the 
ship  reports  at  the  custom-house  and  is  docked  are  to  be  allowed 
for  applications  for  delivery ;  and  if  thereafter  the  goods  are  not 
removed  by  the  consignee  immediately  they  come  to  hand  in  dis- 
charging the  ship,  the  master  or  agent  is  to  be  at  liberty  to  land 
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and  warehouse  the  same  or,  if  necessary,  to  discharge  into  hired 
lighters  at  the  risk  and  expense  of  the  owners  of  the  goods/ 

As  it  is  not  customary  or  practicable  in  London  to  give  con- 
signees notice  of  the  ship's  arrival,  except  by  publication  of  her 
report  in  the  bill  of  entry  the  looming  after  it  is  made,  the  clause 
adopted  by  your  committee  seems  decidedly  the  more  reasonable  of 
the  two,  especially  as  the  hour  of  the  ship's  report  is  a  point  on  which 
the  consignee  of  goods  cannot  possess  any  evidence.  Moreover, 
the  bulk  of  the  warehousing  entries  would  certainly  be  passed 
within  twenty-four  hours,  and  the  steamer's  discharge  be  thus  very 
rarely  interrupted,  while,  if  she  landed  the  whole  of  her  cargo  on 
the  dock  quay,  as  is  most  usually  done,  no  interruption  at  all  could 
take  place. 

On  the  more  difficult  question  as  to  the  mode  of  paying  freight 
some  explanations  are  necessary.  When  the  terms  of  the  bills  of 
lading  now  used  run,  *  freight  payable  in  London,'  '  freight  payable 
on  delivery,'  or  even '  freight  payable  as  customary,' the  shipowners 
contend  that,  according  to  the  usage  established  by  themselves 
since  the  introduction  of  steam-vessels  into  the  trade  with  the 
East,  they  are  empowered  to  detain  the  goods  on  board  or  in  the 
dock  or  a  warehouse  of  their  own  selection,  until  the  freight  is  paid 
in  advance  of  delivery,  or,  which  is  practically  the  same  thing, 
simultaneously  with  delivery.  It  will  not  be  forgotten  that  this  is 
precisely  the  grievance  of  which  merchants  have  for  years  past 
complained,  and  to  remedy  which  was  one  of  their  principal  objects 
in  organising  a  committee  of  their  number.  The  shipowners' 
committee  continue  to  maintain  the  above  position,  and  their 
chief  arguments  for  so  o  ing  may  be  thus  expressed  : — 

I.  That  payment  in  advance  of  delivery  is  now  the  established 
usage  of  the  trade. 

II.  That  it  is  necessary  for  their  protection  against  the  insolvent 
or  fraudulent  consignee  of  cargo. 

III.  That  it  is  unreasonable  to  expect  them  to  follow  goods  to 
the  wharf  or  warehouse  appointed  by  the  consignee,  either  for  the 
purpose  of  collecting  the  freight  upon  them  or  to  ascertain  the 
correctness  of  delivery. 

IV.  That  goods  in  transit  to  the  wharf  or  at  the  wharf  may  be 
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plundered  or  damaged  by  the  servants  or  agents  of  the  consignee, 
for  which,  in  the  absence  of  distinct  proof,  the  ship  wonld  be  held 
liable. 

V.  That  a  large  proportion  of  the  freight  earned  is  expended 
in  advance  on  coals,  canal  daes,  and  other  charges  peculiar  to 
steamers,  to  which,  therefore,  immediate  returns  from  their  earn- 
ings are  essentially  necessary. 

VI.  That  to  defer  payment  of  the  inward  freight  for  thirty  days 
would  render  it  impossible  for  steamship  owners  to  carry  on  their 
business,  owing  to  the  large  increase  of  capital  which  it  would 
call  for. 

To  these  arguments  the  merchants  reply : — 

I.  That  the  present  usage  as  to  payment  is  of  quite  recent 
introduction,  deriving  any  validity  it  has  from  the  terms  of  bills  of 
lading  drawn  up  by  shipowners  themselves,  and  that,  so  far  from 
being  established  by  common  consent,  it  has  been  constantly 
objected  to  by  consignees  of  goods. 

II.  That  the  shipowner  has  a  perfect  protection  for  his  freight 
in  what  is  known  as  the  dock  or  wharf  stop,  with  which  there  is 
no  intention  of  interfering,  and  by  which  the  warehouse-keeper 
engages  not  to  part  with  the  goods  to  anyone  until  he  receives  a 
release  from  the  shipowner.  To  meet  the  rare  case  of  insolvent  or 
fraudulent  wharfingers,  the  committee  were  quite  willing  to  con- 
cede that  the  shipowner  might  object  to  the  goods  being  delivered 
into  the  custody  of  any  such  until  his  freight  wt»s  paid. 

III.  That,  to  constitute  proper  delivery,  the  consignee  must 
have  the  opportunity  of  ascertaining  that  hL  goods  are  according 
to  bill  of  lading,  while  the  existing  system  v^vies  not  afibrd  this 
opportunity,  either  on  board  ship  or  on  the  dock  quay.  The  ship- 
owner, therefore,  cannot  be  absolved  from  following  the  goods  to 
their  final  destination,  as,  until  they  b.tp-  ^^^ore  examined,  weighed 
and  measured,  it  is  quite  out  of  his  ^uw^er  ^  render  a  freight 
account. 

IV.  That  this  objection  merely  calls  for  an  improved  and  less 
hurried  method  of  taking  the  delivery  account  as  between  the  dock 
company,  who  are  the  agents  of  the  ship,  and  the  wharfingers,  who 
are  the  agents  of  the  merchants,  and  that  the  merchants'  com- 
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mittee  would  gladly  co-operate  in  the  establishment  of  such  an 
improved  system.  Cases  of  plunder  could  then  be  traced,  without 
difficulty,  to  the  parties  guilty  of  them. 

V.  &  VI.  That  it  is  no  part  of  the  merchant's  functions  to 
provide  capital  for  carrying  on  the  shipowner's  business,  and  that 
in  London  there  can  be  no  difficulty  whatever  in  procuring  money 
on  so  excellent  a  security  as  the  assignment  of  a  steamer's  freight 
payable  in  thirty  days. 

The  merchants'  committee  have  likewise  to  point  out  that, 
as  a  matter  of  fact,  the  larger  portion  of  a  steamer's  freight  is 
voluntarily  paid  before  her  discharge,  in  order  that  the  merchant 
may  obtain  possession  of  the  freight  release,  especially  in  the 
common  case  of  goods  sold  to  arrive.  They  object,  however,  to 
being  compelled  to  pay  upon  the  shipowner's  estimate  of  what  the 
freight  may  eventually  amount  to,  and  before  he  has  completed  his 
share  of  the  contract  by  the  delivery  of  the  goods.  The  term  of 
thirty  days  has  been  fixed  as  the  lowest  average  period  in  which 
the  landing  account  of  an  ordinary  cargo  can  be  looked  for,  there 
being  no  desire  on  the  part  of  the  committee  to  delay  payment 
longer  than  may  be  requisite  to  ascertain  the  precise  amount  of 
freight  and  the  claims,  if  any,  against  the  steamer  for  short  delivery, 
ship  damage  or  other  default. 

Upon  this  divergence  of  views  the  negotiation  between  the 
two  committees  has  been  broken  off.  The  only  concession  proposed 
by  the  shipowners^'  committee  has  been  that  delivery  should  be 
made  on  prepayment  of  four-fifths  of  the  estimated  freight  in- 
stead of  the  whole.  This  suggestion,  however,  seemed  to  your 
committee  to  be  just/  ds  objectionable  in  principle  and  inconvenient 
in  practice  as  the  existing  system,  and  it  was  not  seriously  discussed. 
They  subjoin  the  clause  as  they  have  drafted  it : — 

'  Freight  for  the  p«''^  '-oods  at  and  after  the  rate  of  per 

ton  of  de.*vereu  i»  to  be  paid  subsequent  to  the  landing 

thereof  by  cash  in  London  not  later  than  thirty  days  after  the  ship's 
reporting  at  the  Custom  House,  or  upon  any  earlier  day  on  which 
a  freight  release  may  be  required  and  received  by  the  consignee  ; ' 
While  the  wording  proposed  by  the  shipowners  is  as  follows: — 
'  Freight  for  the  said  goods  at  and  alter  the  rate  of  per 
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ton,  is  to  be  paid  by  cash  in  London,  when  the  ship  is  ready  to 
discharge.' 

The  shipowners'  committee  likewise  sought  to  re-introduce 
into  the  bill  of  lading  inwards  the  exemption  for  damage  by 
vermin,  which  by  mutual  consent  had  been  expunged  from  the 
bill  of  lading  outwards.  They  further  proposed  for  your  commit- 
tee's adoption  the  following  clause  : — 

'  The  bill  of  lading,  duly  indorsed,  is  to  be  delivered  to  the 
agent  on  demand  after  arrival,  in  exchange  for  the  master's  copy 
and  an  order  for  the  delivery  of  the  goods.' 

On  this  latter  it  will  be  suflScient  to  observe  that  your  com- 
mittee obtained  a  legal  opinion,  which  was  to  the  effect  that  the 
shipowner  had  no  right  to  require  the  surrender  of  an  indorsed  or 
cancelled  bill  of  lading,  until  he  had  completed  delivery  of  the 
goods  comprised  in  it. 

The  committee,  having  devoted  much  care  to  the  drafting  of 
the  bill  of  lading  herewith,  styled  the  '  Eastern  Trade  Bill  of 
Lading  Inwards,  No.  4,'  recommend  it  for  adoption  by  merchants 
trading  to  the  East,  and  would  urge  them  to  use  their  best  efforts, 
through  their  correspondents  abroad,  to  have  it  recognised  and 
brought  into  use  at  the  ports  of  shipment,  declining,  so  far 
as  may  prove  practicable,  to  allow  their  goods  to  be  shipped  by 
steamers  the  owners  of  which  continue  to  enforce  the  use  of  the 
old  forms. 

In  the  committee's  circular  of  January  20  it  was  recommended 
that,  to  ensure  the  benefit  of  a  complete  protection  to  sea  risks,  the 
policies  taken  out  on  voyages  by  steamer,  vid  the  Suez  Canal, 
should  cover  the  merchandise  '  in  terms  of  the  Eastern  Trade  Bill 
of  Lading.'  When  this  recommendation  was  brought  before  under- 
writers, the  clause  suggested  was  at  once  objected  to  as  imposing 
upon  them  new  and  undefined  liabilities.  A  meeting  was  held  at 
Lloyd's  on  February  21,  which  resulted  in  the  appointment  of  a 
committee,  representing  both  the  insurance  companies  and  private 
underwriters,  to  consider  the  question  further,  and,  if  possible,  to 
come  to  an  agreement  respecting  it.  With  this  committee  the 
subject  has  been  very  fully  considered  and  discussed  by  your  com- 
mittee.    The  intention  of  your  committee  in  their  original  recom- 
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mendation  was  sufficiently  evident  from  their  expressing  their 
object  to  be  the  more  complete  protection  of  the  sea  risks  to  which 
the  bill  of  lading  related ;  bat  they  are  qaite  willing  to  admit  that 
the  language  proposed  for  the  clause  was  too  wide  and  vague  in  its 
terms,  and  might  have  been  interpreted  as  involving  underwriters 
in  some  of  the  liabilities  from  which  shipowners  had  by  the  revised 
bill  of  lading  been  specially  exempted.  In  order  to  draft  a  clause 
more  exact  in  its  wording,  the  first  matter  to  be  determined  was 
the  precise  meaning  attached,  both  by  the  assurers  and  the  assured, 
to  the  risks  covered  by  a  policy  on  goods  which  had  been  shipped 
under  the  Eastern  Trade  Bill  of  Lading.  On  this  point  the  Com- 
mittee are  happy  to  state  that  they  have  arrived  at  a  satisfactory 
understanding  with  the  underwriters'  committee,  of  which  the 
following  is  an  abstract : — 

*  The  underwriters'  risk  on  the  voyage  named,  calling  at  the 
intermediate  ports  named,  is  to  include — 

^  Coaling  at  other  intermediate  ports  not  named. 
'  Taking  in  and  discharging  cargo  while  so  coaling. 

*  Sailing  with  or  without  pilots. 

^  Towing  and  assisting  vessels  in  all  situations  of  distress. 

*  Loss  or  damage  arising  from  the  machinery  or  boilers. 

*  Dangers  and  accidents  arising  from  the  navigation  of  the  Suez 
Canal. 

*  Any  act,  neglect,  or  default  whatsoever  of  pilots,  master,  or 
crew  in  the  management  or  navigation  of  the  ship,  provided  the 
expression,  *  management  of  the  ship,'  shall  not  be  held  to  include 
any  act  connected  with  the  stowage  or  other  dealing  with  the 
cargo  of  the  ship  not  arising  out  of  a  sea  peril — 

'  In  addition  to  all  risks  comprehended  and  provided  for  in  the 
body  of  this  policy. 

*  The  underwriter  is  not  to  be  liable  for  acts  or  default  of  the 
shipper  unconnected  with  sea  perils,  such  as  insufficient  packing, 
incorrect  marking,  improper  description,  absence  of  declaration  for 
inflammable  or  dangerous  goods,  or  insufficient  declaration  of  value 
for  specie  and  valuables. 

*  The  underwriter,  however,  is  to  be  liable  as  heretofore  for  the 
consequences  of  sea  damage  or  sea  perils  of  any  kind,  such  as 

T  2 
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leakage,  "breakage,  sweat,  rust,  decay,  when  traceable  to  tlmfc 
origin,  but  not  othermse.  Damage  by  coal-dust,  when  not  mixed 
up  with  damage  by  sea-water,  is  to  be  borne  by  the  merchant. 

*  In  case  of  the  goods  being  placed  in  quarantine  depot  afloat  or 
ashore  previous  to  the  final  delivery  to  the  consignee,  the  under- 
writers' risk  will  continue  until  such  final  delivery,  and  will  cover 
risk  of  boats  to  and  from  such  dep6t. 

*  In  case  of  blockade  the  underwriters  are  understood  to  cover 
the  voyage  to  the  port  of  discharge  selected  by  the  captain  as  fully 
and  effectually  as  to  the  port  of  discharge  named  in  the  policy, 
their  liability  ending  with  the  landing  of  the  goods  at  the  former 
destination. 

*  Should  the  voyage  be  extended  beyond  the  destination  name<l 
in  the  policy,  as  when  the  goods  cannot  be  found  or  from  stress  of 
weather  cannot  be  landed,  the  underwriters  are  to  be  entitled  to 
receive  additional  premium  for  the  extra  risk  incurred.' 

It  was  agreed  that  it  was  unnecessary  to  embody  the  whole  of 
this  understanding  in  the  policy,  as  most  of  it  is  universally  ac- 
cepted by  underwriters.  It  is  true  that  the  legal  construction  of  a 
policy  of  insurance  would  not  go  beyond  its  expressed  conditions ; 
but  after  a  recorded  declaration  of  the  meaning  attached  to  it  by 
the  representatives  of  both  merchants  and  underwriters,  it  need 
hardly  be  feared  that  the  latter  would  contest  a  claim  which  clearly 
fell  within  the  scope  of  the  declaration.  The  efforts  of  the  two 
committees  were  therefore  directed  to  framing  a  clause  which  should 
embody  such  conditions  of  the  bill  of  lading  as  were  not  sufficiently 
protected  by  the  ordinary  practice  of  underwriters,  and  especially 
a  deviation  clause  which  would  cover  the  deviation  permitted  in 
the  bill  of  lading  for  coaling  purposes,  for  towing  vessels  in  distress, 
and  for  proceeding  to  another  port  in  case  of  blockade.  The 
following  is  the  clause  that  has  been  agreed  upon  by  the  two  com- 
mittees, to  be  printed  on  a  slip  and  attached  to  the  margin  of  the 
policy,  when  so  required  by  the  assured : — 

'  The  goods  hereby  insured  being  shipped  under  the  Eastern 
Trade  Bill  of  Lading,  No.  ,  it  is  agreed  that  the  terms  of  this 
policy  shall  apply  to  the  following  sea  perils  therein  referred  to,  in 
addition  to  such  risks  as  are  already  hereby  covered  : — 
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*  1.  All  deviation  of  voyage  provided  for  in  the  said  bill  of  lading 
with  any  risk  of  land  carriage  incidental  to  the  voyage. 

'  2,  Sailing  with  or  without  pilots ;  and  any  act,  neglect  or 
default  whatsoever  of  pilots,  master  or  crew  in  the  management  or 
navigation  of  the  ship,  improper  stowage  excepted. 

'  3.  All  risks  attending  the  goods  by  reason  of  their  discharge 
into,  retention  at,  and  delivery  from  any  quarantine  depot  afloat  or 
ashore. 

'  4.  In  case  of  the  goods  being  earned  on  to  a  more  distant  port 
through  stress  of  weather,  or  because  they  cannot  be  found,  the 
marine  risk  of  the  additional  voyage,  as  well  as  of  the  return  voyage 
to  their  destined  port,  the  assured  agreeing  to  pay  for  such  extra 
risk  such  premium  as  may  be  agreed  upon. 

'  The  attention  of  your  committee  has  been  directed  to  a  discus- 
sion,  originated  in  the  "  Times  "  newspaper,  as  to  the  risk  of  fire  on 
the  dock  quays,  when  cargo  is  landed  there  by  the  ship  before  its 
final  delivery  to  the  consignee.  It  seems  very  doubtful  whether  a 
claim  for  loss  so  caused  would  attach  under  the  marine  policy,  the 
obligations  of  which  are  discharged  when  the  goods  "  are  safely 
landed."  It  has  even  been  doubted  whether  a  policy  "  including 
risk  of  boats,"  would  cover  the  lighterage  to  a  wharf,  after  the 
vessel  had  been  docked,  and  the  goods  placed  in  the  first  in- 
stance on  the  quay.  The  only  sufficient  remedy  is  to  introduce 
a  special  clause  into  policies  on  goods  destined  for  London, 
whether  issued  at  home  or  abroad,  to  the  effect  that  the  goods 
are  covered,  if  landed  in  transit  for  delivery  to  the  consignee, 
or  while  being  conveyed  by  boats  or  craft  to  his  warehouse. 
This,  of  course,  would  have  to  be  a  matter  of  special  agreement 
in  each  case. 

'  It  is  only  requisite  to  add  that  the  committee  is  now  dissolved, 
as  its  functions  terminate  with  the  issue  of  this  report.' 

Mr.  Jencken  then  moved :  *  That  a  committee  be  appointed  to 
consider  the  question  submitted  by  Mr.  Reinhold  on  behalf  of  the 
Chamber  of  Commerce  of  Calcutta,  regarding  bills  of  lading  for 
steamships  passing  through  the  Suez  Canal,  and  that  such  com- 
mittee be  empowered  and  instructed  to  act  in  concert  with  the  ex- 
isting committee  of  the  General  Shipowners'  Society,  the  executive 
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council  to  nominate  the  members  of  the  committee  and  to  add  to 
their  number  from  time  to  time  as  they  shall  think  fit.' 

This  motion  was  seconded  by  Mr.  H.  J.  Atkinson,  Chairman  of 
the  Hull  Chamber  of  Shipping,  and  was  carried. 

Thereupon  I  read,  at  the  request  of  the  executive  council,  a 
paper  in  which  I  stated  fully  what  led  to  the  Sheffield  Congress, 
reported  its  result,  and  concluded  : — 

'  The  executive  council  of  this  Association  will  be  glad  if  the 
gentlemen  who  take  an  interest  in  this  subject  will  form  or  ap- 
point a  committee  for  the  purpose  of  considering  the  Sheffield  pro- 
posals and  reporting  at  the  next  meeting  the  result  of  their  de- 
liberations, with  a  view  to  the  establishment  of  an  international 
law  of  Afireightment.' 

Dr.  E.  N.  Rahusen,  of  Amsterdam,  Counsel  to  the  Nederlandsche 
Handelsmaatschappij,  expressed  his  concurrence  in  the  views 
enunciated  by  me  and  spoke  in  support  of  my  suggestion,  to  which, 
after  listening  to  some  observations  from  Mr.  Manley  Hopkins 
and  Mr.  J.  E.  C.  Munro,  of  London,  and  from  the  learned  Chair- 
man, the  conference  acceded,  it  being  determined  to  leave  the 
selection  of  the  members  of  the  committee  to  the  executive 
council. 


According  to  the  report  of  the  proceedings  of  the 
eighth  conference  of  the  Association,  held  at  Berne  in  the 
next  year,  the  following  took  place  on  August  26,  1880, 
Dr.  F.  Sieveking,  of  Hamburg,  the  President  of  the  Con- 
lerence,  in  the  chair  : — 

Mr.  Charles  Stubbs,  of  London,  read  the  report  of  the  com- 
mittee upon  Affreightment,  which  was  as  follows : — 

'  In  pursuance  of  the  resolution  passed  by  the  general  con- 
ference of  the  Association  on  August  14  of  last  year  at  the  Guildhall, 
London,  the  executive  council  appointed  the  following  gentlemen — 
Dr.  E.  E.  Wendt  (Chairman),  Mr.  John  Glover,  Mr.  Richard 
Lowndes,  Mr.  Ole  Moller,  Mr.  Philip  H.  Rathbone,  and  Mr. 
Charles    Stubbs  (Hon.  Sec.)    your    committee   to  consider    the 
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subject  of  an  International  Law  of  AflTreightment,  as  originally 
suggested  by  Mr.  T.  C.  Engels  and  Mr.  E.  van  Peborgh  of 
Antwerp,  in  1864,  and  embodied  in  the  Sheffield  rules  of  1865, 
and  t^  report  the  result  of  their  deliberations  to  the  conference  at 
Beme. 

'  Your  committee,  having  fully  discussed  the  subject,  and  being 
unanimous  in  their  opinion,  report  as  follows : — 

'That  the  Sheffield  rules,  on  which  the  chairman  of  your 
committee  founded  his  report  to  the  conference  last  year,  were 
based  on  the  principle  of  English  common  law  of  no  apportion- 
ment of  freight  p'o  rata  itineris  peracti  (or  distance  freight). 

'  That  the  reasons  in  favour  of  this  principle  are  constantly  gain- 
ing in  force,  while  the  practice  of  effecting  insurances  on  freight 
has  become  so  general  that  the  adoption  of  the  principle  embodied 
in  the  Sheffield  rules  would  involve  merely  a  revision  of  the  terms 
of  freight  insurance,  which  would  not  be  in  any  way  difficult  of 
adjustment. 

*That  the  adoption  of  this  principle  by  all  those  maritime 
nations  whose  laws  still  allow  pro  raid  fi'eight  is  a  preliminary  step 
which  must  of  necessity  be  taken,  before  an  International  Law  of 
Affreightment,  based  upon  the  Sheffield  rules,  has  any  chance  of 
being  accepted. 

*  That,  under  these  circumstances,  your  committee  suggest  that 
it  is  desirable  that  the  local  committees  of  the  Association,  the 
Chambers  of  Commerce  and  any  of  our  members  who  feel  an  interest 
in  the  subject,  should  discuss  the  question  and  obtain  further  ad- 
hesions to  the  principle  referred  to,  and  should  communicate  before 
the  end  of  the  year  to  your  committee  the  result  of  their  discussions 
and  efforts,  in  order  to  enable  your  committee  to  make  a  further 
and  more  satisfactoiy  report  to  the  next  conference.* 

.  Letters  upon  the  subject  of  the  abolition  of  pro  raid  freight 
from  M.  E.  van  Peborgh,  of  Antwerp,  and  Mr.  Bichard  Lowndes, 
of  Liverpool,  were  also  read. 

Dr.  Herman  Halkier,  of  Copenhagen,  referring  to  No.  7  of 
the  Sheffield  rules,  objected  to  recourse  being  given  to  a  captain  of 
a  ship  against  a  consignee  of  goods  who  refused  to  accept  delivery. 
The  consignee  was  in  no  way  a  party  to  the  contract  of  shipment. 
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It  was  right  tliat  the  captain  should  be  able  to  resort  to  the  char- 
terer or  the  shipper,  but  not  to  a  person  who  merely  stood  in  the 
position  of  having  an  option  to  accept  or  decline  delivery. 

To  this  Mr.  R.  Benedict,  of  New  York,  answered  that  the 
consignee  equally  with  the  consignor  might  be  the  owner  of  the 
goods  or  the  agent  of  the  owner.  This  being  the  case,  it  might 
frequently  be  inequitable  that  the  consignee  should  not  be  respon- 
sible to  the  captain  for  non-acceptance. 

Dh.  F.  SiEVEKiNG,  of  Hamburg,  said  that  there  were  now  two 
questions  before  the  meeting :  1,  the  abolition  of  2^0  raid  freight ; 
2,  the  captain's  right  of  recourse  in  case  of  the  consignee  refusing 
to  accept  delivery.  It  was  not  the  captain's  fault  if  the  goods  were 
damaged  by  the  sea,  or  if  the  consignee  would  not  accept  them ; 
and  it  was  but  fair  that  he  should  be  able  to  hold  some  one  liable 
upon  such  non-acceptance.  As  his  contract  was  with  the  consignor, 
the  latter  appeared  to  be  the  person  to  whom  he  should  be  entitled 
to  look  for  redress.  What  precise  remedy  was  to  be  given  to  him 
was  another  tbing:  the  words  always  employed  in  the  contract 
were :  *  on  right  and  true  delivery  of  the  goods.'  A  very  important 
objection  to  jrro  rata  freight  was  the  diflSculty  of  apportionment. 
Delivery  at  the  Cape  of  Good  Hope  of  goods  shipped  from  London 
for  Australia,  or  vice  versa,  could  not  be  considered  a  half  perform- 
ance of  the  contract  to  carry.  By  such  delivery  the  consignor 
might  be  placed  in  a  worse  position  than  if  he  had  never  shipped 
his  goods.  It  must  not  be  forgotten  that  it  was  always  in  the 
captain's  power  to  earn  the  whole  of  the  freight  by  forwarding 
tlie  goods  by  another  vessel.  If  }fro  raid  freight  were  abolished, 
many  doubts  and  difficulties  would  be  removed,  and  an  uniformity 
which  was  much  to  be  desired  would  be  established  between  the 
laws  of  Great  Britain  and  the  other  commercial  countries.  The 
law  of  his  own  countiy,  Germany,  in  no  way  recognised  the 
principle  o^ pro  rata  freight. 

M.  TuEODOUE  C.  Ekgels,  of  Antwerp,  Chairman  of  the  Belgian 
Jiloyd,  pointed  out  that  it  was  always  open  to  the  captain  to 
stipulate  for  jm)  rata  freight,  where  he  thought  it  necessary  for  the 
protection  of  his  interests  to  do  so ;  for  instance,  in  the  case  of 
perishaljle  goods.     So  long  as  captains  of  ships  knew  that  they 
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would  always  earn  their  distance  freight,  so  long  would  they  be 
indifferent  as  to  what  became  of  their  cargoes.  He  moved: 
'Thatp'o  ratd  freight  should  be  abolished/  This  was  seconded 
by  me. 

Dr.  C.  C.  Dutilh,  of  Rotterdam,  in  speaking  to  the  motion, 
declined  to  accept  all  the  principles  laid  down  in  the  Sheffield 
rules.  The  provision  contained  in  Rule  5,  that  *  no  freight  is  due 
upon  goods  sold  or  destroyed,  in  consequence  of  perils  of  the  sea, 
iu  any  port  or  place  other  than  the  port  of  destination,'  would 
tempt  the  captain  of  a  merchantman  to  carry  his  cargo,  however 
much  damaged,  at  all  hazards  on  to  the  end  of  the  voyage  for  the 
single  purpose  of  earning  his  freight. 

Mr.  F.  R.  Coudert,  of  New  York,  moved  as  an  amendment : 
'  That  freight  pro  ratd  iiinens  peracti  should  be  abolished.' 

Mr.  Coudert  thought  that,  unless  the  words  *  itineris  peracti ' 
were  expressed,  then,  under  the  resolution,  freight  would  not  be 
payable  upon,  say,  400  out  of  500  barrels  of  oil,  which  was 
obviously  not  what  was  intended. 

After  some  further  remarks  from  Mr.  C.  Stubbs,  of  London, 
the  amendment  was  adopted  by  the  mover  and  the  seconder  of  the 
resolution  and,  upon  being  put  to  the  meeting,  was  carried  by  15 
votes  to  3. 

It  was  also  agreed  that  the  existing  committee  upon  Affreight- 
ment should  be  continued  for  another  year. 

We  come  now  to  the  more  practical  proceedings  in 
this  matter  at  the  ninth  conference  of  the  Association  at 
Cologne  in  August  1881,  when,  on  the  17th  of  that  month, 
Mr.  H.  H.  Meier,  of  Bremen,  the  President  of  the  Confer- 
ence, iu  the  chair,  Mr.  Richard  Lowndes,  at  the  request 
of  the  President,  then  read  the 

Ixeporl  of  the  Committee  on  an  International  Lair  of  Affreightment 
and  BHIh  of  Lading, 

In  compliance  with  the  resolution  passed  by  the  Berne  Con- 
ference of  tlie  As?:ociation  last  year,  that  the  Committee  on  the 
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International  Law  of  Affreightment  should  be  continued  for  another 
year,  and  in  deference  to  the  desire  of  the  executive  council  that 
the  same  committee  should  also  consider  the  subject  of  bills  of 
lading  as  submitted  by  the  Bengal  Chamber  of  Commerce,  your 
committee  have  taken  the  necessary  preliminary  steps  to  call  the 
attention  of  those  interested  in  this  subject  to  its  discussion,  and 
have  also  agreed  to  report  to  you  as  follows  : — 

They  have,  after  careful  consideration,  come  to  the  conclusion 
that,  inasmuch  as  objections  have  been  raised  against  certain 
clauses  of  the  '  projetde  loi'  adopted  by  the  Sheffield  Conference  in 
1865,  and  submitted  to  this  Association  in  1879,  it  would  be 
advisable  to  obtain,  before  further  action,  the  adhesion  by  the 
leading  mercantile  communities  to  certain  principles  involved  in 
the  matters  in  question,  such  as  the  abolition  of  pro  rata  freight 
(distance  freight),  and  the  non-liability  of  shipowners  for  the 
negligence  of  pilots,  masters,  and  crew,  &c.,  in  the  navigation  of 
their  vessels. 

Your  committee  consider  that  this  adhesion  can  best  be 
obtained  by  adopting  and  introducing  common  forms  of  the 
documents  used  as  contracts  of  Affreightment,  inasmuch  as  such 
contracts  must  necessarily  be  based  upon  the  principles  above 
referred  to. 

Your  committee  think  the  most  important  of  these  documents, 
and  the  one  of  which  the  adoption  of  a  common  form  would  be 
most  beneficial  and  expedient,  to  be  the  bill  of  lading.  They  con- 
sider, therefore,  that  the  efforts  of  the  Association  should  first  be 
directed  to  agreeing  upon  a  draft  bill  of  lading,  the  form  of  which 
would  be  generally  acceptable.  With  a  view  of  obtaining  a 
general  consensus  of  opinion  upon  the  question  of  what  this  form 
should  be,  your  committee  have  communicated  with  a  large 
number  of  Chambers  of  Commerce,  and  other  mercantile  associa- 
tions of  various  nationalities,  requesting  them  to  consider  the 
subject  among  themselves,  and  to  send  representatives  to  this 
conference  to  take  part  in  the  discussion,  and  perhaps  assist  in  the 
framing  of  such  a  document. 

Yonr  committee  fully  appreciate  the  difficulty  in  agreeing  upon 
such  common  form  of  bill  of  lading,  fair  in  its  terms  to  all  the 
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parties  in  the  maritime  adventure,  to  shipowners  and  shippers,  and 
to  their  respective  underwriters.  They  are  encouraged,  however, 
by  the  knowledge  that  for  not  years  but  centuries,  and  until  a 
comparatively  recent  date,  there  was  one  common  form  so  generally 
used  that  it  may  fairly  be  said  to  have  been  universal  among 
maritime  communities. 

This  form  became  necessarily  obsolete  through  the  introduction 
of  steam  and  the  consequent  alterations  in  the  mode  of  conducting 
business  by  sea ;  and  changes  by  means  of  additional  clauses  were 
gradually  introduced,  the  eflTect  of  which  has  been  to  put  an  end  to 
the  ancient  uniformity,  without  introducing  in  its  place  any  other 
uniform  system. 

Your  committee  think  that  the  reform  of  such  a  state  of 
things  is  a  fair  and  proper  aim  of  the  Association,  and  they  trust 
that  the  discussion  hereby  introduced  may  lead  to  the  result 
desired. 

(Signed)  Ebkest  E.  Wendt,  Chaitman, 

John  Glover. 
Richard  Lowndes. 
Ole  Moller. 
James  Poole. 
Philip  H.  Rathbone. 
Charles  Stubbs,  Hon,  Sec. 

The  honorary  general  secretary  then  communicated  to  the 
conference  a  paper  contributed  by  Mr.  Charles  Stubbs,  M.A., 
LL.M.,  of  London, 

On  the  Formtdation  of  a  Model  Bill  of  Ladimj. 

A  general  feeling  has  for  some  time  been  prevalent  among 
shipowners,  merchants  engaged  in  export  trade,  insurance  com- 
panies, and  others  interested  in  questions  of  AiBreightment,  that 
in  place  of  the  diverse  forms  of  bills  of  lading  now  in  use,  one 
common  form  should  by  agreement  be  drawn  up,  to  be  used 
universally  in  all  trades,  and  whether  the  canying  ship  be  a  sailing 
or  a  steam  vessel. 
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The  reasons  for  the  adoption  of  a  single  recognised  form  are 
sufficiently  obvious.  At.  the  present  time  a  shipper  of  goods  may 
be  wholly  in  ignorance,  until  his  merchandise  is  actually  on  board 
a  vessel,  what  the  terms  of  the  contract  are  into  which  he  is 
entering ;  he  may  then  have  them  disclosed  to  him  by  the  delivery 
of  a  bill  of  lading  so  comprehensive  in  its  conditions,  so  voluminous 
in  its  exceptions,  and,  in  many  cases,  so  complicated  from  the 
mixture  of  printing  and  manuscript,  and  the  variety  of  type,  and 
even  of  cross  printing,  that  neither  he  nor  anyone  else  who  may 
have  or  subsequently  acquire  rights  under  the  contract,  nor  the 
lawyers  into  whose  hands  the  document  frequently  comes  to  be 
explained,  can  do  much  more  than  guess  at  its  meaning.  Even 
if  the  particular  bill  of  lading  happens  to  be  reasonably  clear  and 
fair,  the  uncertainty  as  to  what  its  provisions  will  be,  as  to  what 
principles  it  will  be  based  on,  is  a  distinct  misfortune  to  the 
merchant.  He  may  wish  to  insure — in  the  vast  majority  of  cases 
he  does — he  cannot  even  tell  his  insurer  the  liabilities  the  latter  is 
to  take  on  himself  In  any  case,  however,  in  the  complications  of 
modern  trading,  any  practice  that  causes  an  element  of  unneces- 
sary doubt  or  uncertainty  to  enter  into  the  transaction  conduces 
to  the  disadvantage  of  all  the  parties  concerned,  and  any  attempt 
to  abolish  such  a  practice,  if  unsuccessful,  is  praiseworthy ;  if  suc- 
cessful, confers  no  inconsiderable  benefit  on  the  mercantile  world 
in  general. 

Recognising  the  work  to  be  of  vital  importance  to  commerce, 
and  thus  to  be  within  the  scope  of  their  duties,  the  Chambers 
of  Commerce  of  England,  both  individually  and  collectively,  have 
endeavoured  to  formulate  for  general  adoption  a  pro  forind  bill  of 
lading.  Their  efforts  have  not  indeed,  as  yet,  led  to  the  wished- 
for  result,  but  they  are  not  the  less  valuable  as  showing  the 
growing  desire  to  put  an  end  to  the  present  dubious  and  unsatis- 
factory state  of  the  Affreightment  question. 

Where  such  practical  and  influential  bodies  as  the  British 
Chambers  of  Commerce  have  failed  to  achieve  the  end  to  which 
they  had  devoted  their  energies,  it  may  at  first  sight  appear  to  be 
well-nigh  chimerical  for  a  mere  law-reforming  association  to  affect 
an  expectation  of  being  successful ;  but  it  must  be  remembered 
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that  the  Association,  owing  to  its  heterogeneous  composition,  is 
peculiarly  representative  of  the  interests  involved,  that  the  intent 
of  its  conferences  is  to  afford  ample  opportunities  for  the  discussion 
of  questions  of  international  moment,  and  that  its  object  particularly 
embraces  the  codification  of  the  regulations  governing  such  ques- 
tions. As  an  humble  endeavour  to  afford  some  slight  assistance 
in  the  discussion  introduced  by  the  committee  of  the  Association 
on  bills  of  lading,  the  following  brief  remarks  are  offered  on  the 
formulation  of  a  typical  bill  of  lading. 

It  will,  it  is  presumed,  be  admitted  that,  in  discussing  a  model 
bill  of  lading,  the  interests  of  two  several  parties  need  alone  bo 
considered — the  owner  of  the  carrying  vessel  and  the  owner  of  the 
cargo  carried ;  all  other  parties  concerned  must  derive  their  interest 
from  one  of  these  two  parties,  and  should  acquire  neither  more  ncr 
less  than  the  just  rights  of  their  respective  principals.  What 
these  rights  should  be  and  in  what  words  they  can  best  be  enun- 
ciated are  the  two  questions  to  be  determined ;  the  former  is  com- 
plex, and  its  decision  a  matter  of  considerable  difficulty,  the  latter 
is  by  comparison  easy ;  it  should  be  in  simple  language,  clear, 
concise  and  brief. 

In  discussing  the  principles  on  which  depend  the  respective 
rights  of  the  above-mentioned  parties,  it  may  be  well  to  consider 
what  the  object  of  each  is  in  becoming  a  party  to  the  contract  of 
affreightment. 

Now  the  cargo-owner  wishes  his  merchandise  to  be  carried  to 
its  destination  safely  and  speedily,  the  carrier  wishes  to  earn  the 
freight  for  the  carriage  of  the  merchandise  surely  and  in  the 
shortest  possible  time.  So  far,  apart  from  the  question  of  accident, 
negligence  or  fraud,  their  interests  are  so  nearly  alike  that  the 
contract  can  easily  be  arranged  and  formulated  ;  it  is  in  the  deter- 
mination of  their  respective  liability  for  damage  arising  out  of  the 
latter  events  that  the  practical  difficulty  arises. 

Clearly,  on  principle,  each  should  bear  the  damage  which  is 
the  result  of  obvious  accident,  each  should  endure  or  be  respon- 
sible for  the  damage  which  is  the  direct  result  of  the  fraud  or 
negligence  of  himself;  but  how  if  it  be  proximately  caused  by  the 
act  of  third  parties  without  any  blame  being  directly  attributable 
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to  either  of  the  principals,  when  should  this  be  considered  the 
result  of  accident,  when  of  negligence  ? 

It  would  thus  appeal:  that  the  general  principles  may  be 
considered  practically  agreed  upon;  the  difficulty  arises  in  de- 
termining the  applicability  of  the  principles  in  each  particular 
case. 

Assuming  that  these  two  principles  should  govern  the  contract, 
it  is  proposed  to  consider  their  applicability  in  the  various  instances 
occurring  by  examining  the  clauses,  generally  termed  *  exceptions 
and  conditions,'  in  use  in  some  of  the  more  usual  forms  of  the  bill 
of  lading,  briefly  commenting  on  the  advisability  of  inserting  or 
discarding  such  clauses  as  they  are  discussed. 

*  Weight,  measure,  quality,  contents,  and  value  unknown,'  is  a 
condition  which  appears  to  be  fair  to  both  parties.  If  any  diffi- 
culty arises  after  shipment  on  any  one  of  the  points  to  cover  which 
this  clause  is  intended,  thb  dispute  must  resolve  itself  into  the 
question.  Was  or  was  not  the  merchandise  shipped  as  described  in 
the  body  of  the  bill  of  lading  ?  If  it  can  be  shown  not  to  have 
been  so  shipped,  the  cargo-owner  can  have  no  daim  ;  in  the  event 
of  the  converse  being  proved,  the  shipowner  should  be  considered 
liable  to  redeliver  the  cargo  in  the  same  condition  as  shipped. 
How  is  it  to  be  decided  in  what  condition  the  cargo  was  shipped  ? 
It  is  submitted  that  a  fair  way  to  determine  this  may  be  thus  laid 
down  :  It  should  be  agreed  that  a  statement  in  the  bill  of  lading, 
describing  a  condition  of  the  cargo  naturally  obvious  to  the  ship- 
owner or  his  representative  at  the  time  of  loading,  should  be  con- 
sidered as  primd  facie  evidence  against  him  as  to  such  condition 
when  so  shipped ;  otherwise,  in  the  case  of  the  condition  not  being 
in  accordance  with  the  description,  the  shipper  would  be  deprived 
by  the  shipowner's  neglect  of  the  opportunity  of  detecting  and 
rectifying  a  possible  fraud  or  mistake  at  the  time  when  alone  such 
detection  or  rectification  would  be  easy,  without  any  compensating 
equivalent  for  the  injury  thereby  done  him.  It  should  be  equally 
agreed  that  the  onus  of  determining  a  condition  not  obvious  is  a 
burden  which  should  not  fall  on  the  shipowner.  The  weight,  mea- 
sure, quality,  contents,  and  value  are  not  so  naturally  obvious 
without  an  inspection,  which  it  would  be  unfair  to  expect  of  the 
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shipowner,  and  the  condition  protecting  him   accordingly   from 
bearing  this  onus  may  fairly  be  inserted. 

'  Reasonable  wear  and  tear '  is  naturally  in  the  nature  of  an 
accident  which  should  fall  on  the  owners  of  the  goods  suffering  the 
same.  *  Cutting  excepted '  is  a  qualifying  phrase  sometimes  added, 
but  this  is  unnecessary  verbiage,  for  cutting  cannot  be  considered 
to  come  under  the  description  of  *  wear  and  tear '  in  any  way. 

'  Inaccuracies,  obliteration,  absence,  &c.,  of  marks,'  and  the 
like,  must  surely  be  an  improper  exception.  The  shipowner 
should  protect  himself  by  refusing  to  accept  unmarked  or  insufii- 
ciently  marked  goods;  subsequent  tampering  with  the  marks 
cannot  be  an  accident,  and  consequent  loss  thereby  caused  should 
not  fall  on  innocent  shippers. 

'  Leakage,  breakage,  heat  or  decay,'  is  a  phrase  of  doubtful  im- 
port ;  they  may  all  be  caused  by  '  inherent  vice,'  to  use  a  phrase 
the  meaning  of  which  is  well  known ;  in  that  case,  again,  obviously 
cargo-owners'  risks ;  but  heat  and  decay  may,  on  the  other  hand, 
be  caused  by  improper  stowage  or  want  of  ventilation.  Improper 
stowage  is  a  cause  beyond  the  control  of  the  cargo-owner,  but 
particularly  within  the  duty  of  the  shipowner ;  want  of  ventilation, 
again,  may  be  a  necessary  result  of  bad  weather,  an  accident  of 
the  sea,  provided  against  in  a  later  clause,  or  it  may  be  caused  by 
the  carelessness  of  the  master  or  crew.  It  will  be  submitted, 
infra^  that  any  negligence  not  solely  in  the  navigation  of  the  ship 
should  not  form  the  basis  of  an  exception ;  here,  therefore,  all  that 
it  is  admitted  as  necessary  for  this  phrase  justly  to  cover  is,  the 
result  of  '  inherent  vice.'  This  could  more  simply  be  done  by 
inserting  this  latter  term  alone,  but  the  alteration  is  after  all  un- 
necessary. It  has  been  laid  down  in  the  English  Courts  of  Law, 
that  where  damage  results  proximately  from  a  certain  cause,  such 
as  leakage,  for  instance,  but  mediately  through  some  wrongful  act 
or  neglect  (the  causa  cavsans)^  the  neglect,  and  not  the  proximate 
leakage,  is  considered  the  real  cause  of  damage ;  the  clause,  there- 
fore, will  mean  no  more  than  '  inherent  vice '  would,  and  may 
without  modification  stand. 

*  Sweat  and  rust '  can  only  be  caused  respectively  by  want  of 
ventilation,  a  peril  of  the  sea,  or  an  act  of  negligence,  and  by 
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insufficient   preparation  of  the  ship  for  its  voyage,  an  improi>er 
omission  on  the  part  of  the  shipowner  himself. 

*  The  Act  of  God,  the  Qaeen's  enemies,  pirates,  robbers  by  land 
or  sea,  restraint  of  princes,  rulers,  or  people.'  This  is  an  old  and 
time-honoured  phrase,  the  meaning  of  which  has  become,  from 
frequent  discussion  in  the  Courts,  well  known,  and  against  which 
objection  can  hardly  be  maintained. 

'Explosion  or  fire.'  The  same  remark  made  in  reference  to 
'  leakage '  applies  to  '  explosion  '  and  '  fire.' 

*  Jettison,'  if  not  improper,  is  a  *  danger  of  the  sea,'  and  the 
word  may  be  omitted  as  redundant ;  if  improper,  is  a  default  of 
master  or  crew,  and  will  be  considered  under  that  head, 

'  Act,  neglect  or  default  of  master  or  crew.'  This  opens  up  the 
most  difficult  question  of  all — who  is  to  be  liable  for  acts  which 
are  apparently  beyond  the  control  of  both  the  parties  to  the  con- 
tract ?  The  exception,  by  its  obvious  meaning,  excludes  the  idea 
of  accident ;  it  points  to  damage  caused  by  tjie  voluntary  act  of 
those  navigating  the  ship.  Clearly  the  cause  is  entirely  independent 
of  the  action  of  the  cargo-owner ;  and  since  the  idea  of  accident 
is  excluded  by  the  principle  laid  down,  he  is  entitled  to  be  recouped 
for  the  loss  sustained.  Theoretically  he  should  be  reimbursed  by 
the  party  causing  the  loss,  the  master  or  crew,  as  the  parties  by 
whose  immediate  default  the  damage  is  done;  but,  as  a  rule,  it 
would  be  futile  to  expect  reimbursement  from  them  :  not  so  from 
the  shipowner,  and  if  he  is  also  a  party  to  the  act  or  default,  he 
must  also  be  held  liable.  Now  the  shipowner  is  obviously  not,  in 
point  of  fact,  a  participator  in  the  act,  but  (apart  from  special  con- 
tract) he  is,  by  reason  of  the  defaulting  party  being  his  servant, 
considered  as  a  participator  by  the  law  of  most  civilised  countries. 
There  are  two  parties:  one  must  suffer,  the  cargo-owner  is  absolutely 
free  from  blame  or  carelessness,  the  shipowner  is  so  likewise,  un- 
less it  be  that  he  has  not  exercised  due  care  in  the  selection  of  his 
servants ;  it  is  impossible  to  determine  that  except  by  the  light  of 
the  subsequent  event ;  the  servant  has  been  negligent  or  worse,  he 
is  a  negligent  servant,  his  act  proves  it,  the  law  assumes,  not,  as  is 
frequently  said,  that  the  innocent  master  is  liable  for  the  negli- 
gence of  his  sen^ant,  but  that  the  master  is  liable  as  having  been 
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himself  guilty  of  negligence  in  want  of  care  in  selecting  his 
servant.  This  may  seem  hard  upon  the  shipowner,  but  to  hold  the 
reverse  would  be  harder  on  the  cargo-owner,  who  is  helpless  in  the 
matter ;  and  the  experience  of  centuries  has  shown  the  wisdom  of 
the  principle  involved.  There  must  be  a  presumption  one  way  or 
the  other,  either  that,  however  negligent,  however  incompetent  the 
servant  is,  the  master  is  blameless,  or  that  the  negligence  of  the 
servant  is  a  proof  of  a  certain  amount  of  negligence  on  the  part 
of  the  master,  sufficient  to  make  him  responsible  for  the  resulting 
damage. 

Which  of  these  two  presumptions  is  the  most  equitable  can 
hardly  admit  of  doubt,  which  is  most  in  accord  with  policy  is  surely 
equally  clear :  presume  the  innocence  of  the  master,  and  a  great 
inducemeht  to  him  to  exercise  care  on  behalf  of  parties  entirely 
dependent  on  him  for  its  exercise  is  withdrawn. 

The  reasons  in  favour  of  holding  a  shipowner  responsible  for  the 
negligence  of  his  servants  do  not,  however,  with  the  same  force 
apply  to  holding  him  liable  for  their  simple  errors  of  judgment ; 
there  is  no  necessity  for  a  man  ever  to  be  negligent ;  it  is  absor 
lutely  certain  that  he  must  be  always  liable  to  commit  errors  of 
judgment.  Now  the  great  majority  of  accidents  of  navigation, 
not  the  consequence  of  inevitable  accident,  result  chiefly  from 
errors  of  judgment ;  there  may  perhaps  be  some  carelessness  in 
addition,  but  the  main  cause  is  error  of  judgment.  It  would  seem 
fair,  therefore,  for  the  shipowner  to  exempt  himself  from  liability 
.for  the  result  of  such  accidents  ;  and  to  obviate  the  probability  of 
much  discussion  as  to  whether  or  not  the  accident  was  caused 
solely  by  an  error,  and  not  by  any  such  carelessness,  it  may  be  con- 
sidered fair  and  proper  to  insert  an  exception  against  *  acts, 
neglect,  or  default  of  master  and  crew,'  but,  for  the  above  reasons, 
strictly  restricted  by  the  words  '  in  the  navigation  of  the  ship,'  or 
others  to  that  effect. 

'  Adj  &c.  of  Pilots.' — This  is  quite  unnecessary ;  the  acts  of  a 
pilot,  if  in  compulsory  employment,  do  not  involve  the  liability  of 
the  shipowner  ;  if  employed  otherwise  than  by  compulsion  of  law, 
he  is  simply  a  member  of  the  crew,  and  the  exception  as  above 
will  cover  his  acts. 
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'  Bamilri/,'— The  reasons  for  excluding  negligence  generally 
from  the  exceptions  apply  of  course  to  '  barratry.' 

'Dangers  or  accidents  of  the  seas  and  rivers'  is  a  proper 
exception  to  insert  to  exempt  the  shipowner  from  liability  for 
damage  resulting  from  perils  of  the  sea  unconnected  with  acts  of 
negligence. 

Without  useless  iteration,  it  would  be  diflScult  to  deal  with 
the  many  other  conditions  annexed  to  some  bills  of  lading.  It  is 
submitted,  however,  that  the  above-mentioned  clauses  include  all 
the  exemptions  necessary  to  be  inserted. 

So  far  for  the  exemptions.  In  the  body  of  the  bill  of  lading 
it  is  suggested  that  there  should  be  omitted  all  such  terms  as 
*  from  the  ship's  tackle,'  '  over  the  ship's  side,'  '  as  customary,'  Ac, 
to  signify  the  time  of  delivery  when  the  shipowner's  responsibility 
hhould  cease.  The  responsibility  should  cease  '  on  delivery ; '  what 
delivery  is  cannot  be  described  in  one  document  to  suit  all  cases  ; 
it  must  depend  on  the  peculiarities  of  the  place  of  discharge,  and 
the  manner  of  unloading  there  customary,  but  it  is  a  question  of 
fact  not  diflBcult  to  determine  in  each  particular  case. 

Where  parties  other  than  the  master  sign  the  bill  of  lading 
there  is  always  a  difficulty,  in  case  of  dispute,  in  proving  the  au- 
thority of  the  signer  to  sign ;  on  the  other  hand,  if  the  master 
signs  it — as  he  always  should — the  authenticity  of  the  document 
and  the  wording  of  the  terms  of  the  contract  are  placed  beyond 
dispute. 

The  number  of  copies  of  the  bill  of  lading  to  be  signed  is 
another  moot  point ;  but  it  is  clear  that  the  number  should  be 
limited,  to  avoid  as  much  as  p'^ssible  the  chance  of  frauds  being 
successfully  perpetrated,  such  as  the  one  which  gave  rise  to  so 
much  litigation  in  the  case  of  Glyn,  Mills  and  Company  v.  The 
East  and  West  Indies  Dock  Company  (Law  Rep.  5  Q.  B.  D.  129  ; 
GQ.B.D.  475). 

In  order  to  make  these  observations  more  clear  and  intelligible 
a  drafb  bill  of  lading  embodying  the  results  arrived  at  is  annexed. 

It  is  not  expected  that  the  remarks  herein  expressed  will  meet 
with  general  approval,  neither  is  it  suggested  that  the  model  form 
is  in  any  way   perfect ;    but  if   as  may   perchance  happen,  they 
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should  assist  in  any,  even  the  smallest,  degree  the  deliberations  of 
the  Association  in  their  efTorts  to  formulate  a  bill  of  lading  which 
will  be  fair  in  its  terms  and  generally  acceptable,  the  purpose  of 
the  writer  will  have  been  more  than  amply  fulfilled. 


Model  Bill  of  Lading. 

Shipped  in  good  order  and  condition  by  A.  B.  on  board  the 
ship  X.,  whereof  is  master  for  this  present  voyage  C.  D.,  now  lying 
in  the  port  of  Y.  and  bound  for  Z. 

being  marked  and  numbered  as  per  margin,  to  be  delivered  on 
production  of  this  bill  of  lading,  subject  to  the  exceptions  and 
conditions  hereinafter  mentioned,  in  the  like  good  order  and  con- 
dition, when  the  shipowner  s  responsibility  shall  cease,  at  the  afore- 
said port  of  Z.,  or  so  near  thereto  as  she  may  safely  get,  unto  E.  F. 
or  to  his  assigns,  on  his  or  their  paying  freight  for  the  said  goods 
at  the  rate  of 

Average  as  accustomed. 
The  following  are  the  exceptions  and  conditions  above  refeiTed 
to:— 

Weight,  measure,  quality,  contents  and  value  unknown.  The 
shipowner  not  to  be  responsible  for  reasonable  wear  and  tear  of 
packages  or  goods ;  nor  for  leakage,  breakage,  heat,  or  decay ;  nor 
for  loss  or  damage  arising  from  the  act  of  God,  the  Queen's  enemies, 
pirates,  robbers  by  land  or  sea,  restraint  of  princes,  rulers  or  people, 
act,  neglect  or  default  of  the  master  or  crew  in  navigating  the  vessel, 
fire,  explosion,  nor  for  any  dangers  or  accidents  of  the  seas  and 
rivers. 

In  witness  whereof  the  master  of  the  said  ship  has  signed  two  bills 
of  lading  exclusive  of  his  own  copy,  all  of  this  tenor  and  date,  one 
of  which  being  accomplished  the  others  to  stand  void. 

Dated  at  Y.  188  . 

(Signed)     0.13. 

The  President  then  called  upon  Mr,  Richard  Lowndes  to  read 
a  paper  he  had  prepared 

z  3 
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On  a  Common  Form  of  Bill  of  Lading. 

Uniformity  in  the  law  of  Aflfreightment,  as  amongst  the  mari- 
time countries  of  Europe  and  America,  is  desirable,  not  merely  as 
simplifying  the  relative  conditions  under  which  the  shipowners  of 
different  countries  are  to  compete  together  in  the  carrying  trade, 
but  still  more,  perhaps,  because  the  ship  of  any  one  country  is 
continually  placed  under  the  influence  of  the  laws  of  some  other 
country,  so  that  the  English  shipowner,  for  example,  has  a  direct 
personal  interest  in  the  French,  German,  and  American,  and  every 
other  law  of  Affreightment ;  his  ship  seeking  for  employment  in, 
or  being  obliged  to  visit,  sometimes  in  the  ordinary  course  of  navi- 
gation, sometimes  as  the  result  of  accident  or  sea  peril,  the  ports 
of  every  country  in  the  world. 

It  has  been  pointed  out  by  M.  de  Courcy,  in  his  admirable 
pamphlet  recently  published,  *  La  responsabilitfi  des  propri^taires 
de  navires  en  Angleterre  et  en  France,'  that  courts  of  law  and 
legislative  bodies  have  been  the  most  tardy,  we  may  almost  say 
have  alone  been  tardy,  in  recognising  the  importance  of  inter- 
national rules,  or,  to  speak  more  exactly,  of  rules  conmion  to 
several,  or,  if  possible,  to  all  nations,  in  matters  of  maritime 
commerce.  It  is  not  Governments  that  are  chargeable  with  this 
reproach.  There  exist  treaties  of  commerce,  postal  conventions, 
international  rules  for  the  prevention  of  collisions,  international 
conferences,  *  on  a  great  number  of  questions  of  science,  of  hygiene, 
and  of  political  economy.'  Nor  can  private  individuals,  men 
engaged  in  commerce  or  connected  with  it  in  this  or  that  practical 
relation,  be  charged  with  this  reproach.  There  is,  I  venture  to 
say,  no  Chamber  of  Commerce  in  England,  or  any  other  country, 
which  is  not  more  or  less  in  correspondence  with  those  of  other 
countries,  on  subjects  bearing  on  some  branch  or  other  of  this 
large  topic — the  unification  of  mercantile  law.  Indeed,  the  very 
existence  of  this  society  of  ours  bears  witness  to  the  common 
impulse.  By  a  strange  contrast,  says  M.  de  Courcy,  nothing,  or 
next  to  nothing,  of  the  kind  is  found  in  the  sphere  of  internal 
legislation.  Each  country  is  conservative  of  its  old  laws,  or  re- 
forms them  slowly,  without  taking  concert  with  ite  neighbours, 
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and  the  consequence  is  that  reforms,  made  in  opposite  directions, 
frequently  have  the  effect  of  widening  the  differences  which  existed 
before.  *  I  am  convinced,'  says  M.  de  Courcy,  *  that  in  the  13th 
century  the  feudal  law  of  France  more  resembled  that  of  England 
than  the  civil  institutions  of  the  two  countries  resemble  one 
another  at  the  present  day/ 

Though  tardy  in  their  movements,  however,  courts  of  law  and 
legislative  bodies  are  to  a  certain  extent  amenable  to  influences 
from  without ;  and  an  opinion  widely  spread  and  strongly  felt 
amongst  mercantile  men  is  sure,  sooner  or  later,  to  force  its  way 
into  legislation.  What  is  taking  place  with  regard  to  the  law  of 
General  Average,  in  the  direction  of  unification  through  the 
medium  of  our  York- Antwerp  Rules,  must  serve  for  encourage- 
ment to  us  in  this  more  ambitious  and  more  difficult  task  of 
unification  of  the  law  of  Aflfreightment. 

Hitherto  our  eflTorts  in  this  direction  have  been  what  we  may 
call  empirical.  We  have  taken  one  striking  example  of  the  evils 
resulting  from  the  divergency  of  laws — the  subject  of  pro  raid 
freight — and  have  endeavoured  to  establish  uniformity  with  regard 
to  that  one  point.  Something  has  already  been  done  here  in  the 
way  of  reform — witness  the  new  Belgian  Code,  in  which  the  rule 
on  this  head  has  been  altered,  and  assimilated  to  that  which 
prevails  in  England,  and  which  was  recommended  for  general 
adoption  by  this  Association.  Another  empirical  reform,  if  I  may 
call  it  so — I  mean  a  reform  of  detail,  aiming  at  a  conventional 
uniformity,  in  a  matter  which  hardly  admits  of  being  reduced  to  a 
principle — has  recently  been  recommended  to  our  notice  by  the 
well-known  name  of  M.  de  Courcy,  namely,  a  uniform  rule  as  to 
the  limitation  in  amount  of  a  shipowner's  responsibility  for  the 
faults  of  his  servants.  To-day  we  are  to  consider  another  aspect 
of  the  subject,  a  proposal  which  is  not  empirical,  which  does  not 
aim  at  dealing  with  this  or  that  symptom  of  the  malady,  but  would 
strike  at  the  root ;  that  is  to  say,  a  proposal  to  establish  uniformity 
in  the  law  of  Affreightment  by  the  adoption  of  a  common  form  of 
bill  of  lading,  in  which  the  principal  conditions  of  an  international 
law  shall  be  embodied  in  express  terms. 

ThiSj  I  acknowledge,  is  a  bold  undertaking,  and  one  that  wc 
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cannot  expect  to  carry  to  its  perfection  in  a  single  session.  I  do 
not  propose,  in  this  paper,  to  go  so  far  as  even  to  lay  before  yoii 
the  complete  formula  of  the  proposed  bill  of  lading.  I  desire  only 
to  offer  some  general  observations,  mainly  for  the  purpose  of  elicit- 
ing opinions  from  my  present  hearers,  as  to  the  utility  of  such  a 
course,  and  as  to  the  principles  on  which  the  proposed  international 
bill  of  lading  should  be  drawn. 

In  the  first  place,  then,  it  will  probably  be  agreed  on  all  hands 
that  the  true  reason  why  there  are  these  divergencies  of  laws  oh 
the  subject  of  the  contract  of  Affreightment  is,  not  any  difference 
in  the  principles  or  rules  of  construction  adopted  by  the  legislature^ 
or  coui-ts  of  the  different  countries  for  interpreting  the  contract — 
not  this,  or  this  at  most  in  a  very  minor  degree — but  the  loose 
and  imperfect  manner  in  which  the  intentions  of  the  contracting 
parties  are  set  forth  on  the  face  of  the  instrument  of  contract  itself. 
It  is  because  neither  bill  of  lading  nor  charter-party  is  sufficiently 
explicit — because  the  instrument  is  wholly  silent  where  it  ought 
to  speak,  or  speaks  vaguely  where  it  ought  to  be  precise ;  it  is  for 
this  reason  mainly  that  this  instrument  has  in  different  countries 
received  a  different  inteiT^retation.  Now  for  this  mercantile  men 
have  the  remedy  in  their  own  hands.  They  have  only  to  agree 
amongst  themselves  as  to  what  they  really  intend  and  wish,  and 
then  to  say  so  on  the  face  of  their  contract  in  words  which  contain 
no  ambiguity. 

I  will  take,  for  an  illustration  of  this,  the  one  point  which 
happens  to  have  forced  itself  principally  on  my  notice — the  phrase  in 
the  old  form  of  bill  of  lading, '  the  accidents  of  navigation  excepted.' 
The  bill  of  lading  is  a  receipt  for  the  goods,  an  acknowledgment  of 
their  being  in  good  condition  when  received,  and  an  undertaking 
to  deliver  them,  by  a  specific  route,  at  a  place  defined,  to  a  person 
named  or  to  be  named,  on  payment  of  a  stipulated  rate  of  freight. 
All  the  conditions  of  a  prosjperous  voyage — conditions  comparatively 
simple — are  defined  with  exactitude  ;  but  as  for  what  is  to  be  done, 
what  are  to  be  the  respective  rights  of  the  contracting  parties,  in 
any  of  the  various  circumstances  which  may  lead  to  the  voyage  not 
being  absolutely  prosperous— a  case  unfortunately  too  frequent — 
there  is  not  a  word  in  the  ordinary  form  of  contract,  beyond  this 
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vagne  expression,  *  the  accidents  of  navigation  excepted.'  Now 
the  question  arises,  whether  this  ought  to  be,  or  whether  we  can 
devise  any  improvement.  Is  it  not  the  fact  that  almost  all — that 
certainly  the  most  important  amongst — the  divergencies  of  our 
different  laws  concerning  Affreightment,  have  to  do  with  this  pas- 
sage in  the  bill  of  lading  ?  If  we  could  only  express  ourselves  a 
little  more  distinctly — if  we  would  only  say  what  we  mean  by  this 
important  exception — should  we  not  have  made  a  considerable  step 
towards  uniformity  ?  This,  of  course,  is  on  the  supposition  that  we 
all  mean,  or  can  be  brought  to  mean,  the  same  thing ;  if  not,  our 
conferences  here  are  a  mere  waite  of  time. 

The  clause  *  accidents  of  navigation  excepted,'  standing  in  the 
bill  of  lading  where  it  does,  immediately  following  and  qualifying 
the  undertaking  on  the  part  of  the  shipowner  to  deliver  the  goods 
at  their  destination  in  the  like  good  order  as  when  shipped,  amounts 
to  no  more  than  the  negative  proposition  that,  in  the  event  of  such 
accidents,  the  shipowner  is  not  bound  to  do  an  impossibility. 
What  is  to  be  regarded  as  an  accident  of  navigation  ;  how  to  treat 
a  mishap  which  is  due  conjointly  to  a  sea  peril  and  to  a  fault  or 
neglect  of  the  master  or  seamen,  or  directly  to  one  and  remotely  to 
the  other ;  whether  upon  the  occurring  of  an  accident,  the  con- 
tract is  to  be  regarded  as  annulled,  or  suspended,  or  whether  any 
or  what  new  relation  between  the  contracting  parties  is  there- 
upon set  up ;  whether,  if  the  ship  be  disabled  by  such  accident,  so 
that  there  has  been  a  partial  performance  of  the  engagement  to 
carry,  tlie  shipowner  is  to  be  entitled  to  a  proportionate  part  of  his 
freight,  or  whether  he  is  at  liberty  to  earn  the  whole  by  sending 
on  the  goods  in  another  bottom,  or  whether  he  is  bound  to  do  so  if 
he  can ;  whether  the  shipowner  shall  be  answerable  for  the  faults 
of  hid  crew,  and  if  so,  whether  he  shall  be  answerable  to  an  un- 
limited extent ;  whether,  in  case  of  sacrifice  made  for  tlie  sake  of 
all,  there  shall  be  a  contribution  as  General  Average,  and  if  so  by 
what  law,  or  on  what  principles,  such  contribution  shall  be  regu- 
lated :  concerning  all  these  |X)ints,  and  others  like  them,  the  con- 
tract is  absolutely  silent. 

Now  it  is  interesting,  and  indeed  important  for   our  present 
purpose,  to  consider  in  what  way  this  omitted  or  unwritten  part  of 
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the  contract  has  gradually  been  filled  up.  A  body  of  regalafciona 
on  the  subjects  here  indicated  has  in  the  course  of  time  been 
formed,  not  in  the  first  instance  by  the  municipal  laws  of  any 
one  country,  nor  of  several  countries,  but  by  the  usages  of  seafaring 
men  without  distinction  of  nationality.  The  oldest  written  records 
of  these  usages  were  drawn  up  at  places  where  there  were  great 
gatherings  of  the  ships  of  various  countries.  I  will  not  speak  of 
the  Roman  law,  or  of  the  Pandects — bodies  of  law  drawn  up  at 
a  time  when  the  whole  civilised  world  was,  at  least  nominally,  the 
subject  of  a  single  empire.  Even  these  codes  are  said  to  have 
been,  so  far  as  relates  to  maritime  affairs,  not  much  more  than  a 
rSnimS  of  usages  already  existing  amongst  traders  by  sea.  We 
mny  confine  our  attention  to  what  took  place  in  comparatively 
modem  times,  when,  in  the  confusion  and  ignorance  which 
followed  the  disruption  of  the  Roman  Empire,  these  codes  were 
buried  in  obscurity,  and  commercial  or  at  least  maritime  legis- 
lation had  to  make  a  fresh  beginning.  Here  we  find,  according 
to  tradition,  the  laws  or  customs  of  Oleron — the  oldest  modern 
written  sea-law— drawn  up  at  some  gathering  of  merchant  ships 
off  the  island  of  Oleron  in  the  period  of  the  Crusades.  Next  in 
antiquity,  perhaps,  to  this  may  be  placed  the  Ordinances  of  Wisby  ; 
Wisby,  in  the  Baltic,  being  at  that  time  a  mart,  or  rendezvous, 
frequented  by  the  ships  of  all  nations.  There  was  nothing  muni- 
cipal, nothing  which  could  be  said  to  belong  to  one  country  rather 
than  another,  about  either  of  these  collections  of  maritime  usages  ; 
nor  was  there  anything  municipal  or  local  in  the  authority  accorded 
to  them.  They  were  regarded,  all  over  Europe,  as  declarations  of 
the  common  law  of  the  sea  ;  they  contained  the  authorised  expres- 
sion of  the  meaning  which  merchants  and  mariners  attach  to  this 
unwritten  portion  of  their  contract  of  Affreightment.  Municipal 
law  on  this  subject  came  later.  The  differences  in  the  laws  of 
different  countries  on  this  subject  thus  appear  to  have  had  their 
origin,  not  in  any  difference  either  in  the  nature  of  the  contract, 
or  of  the  understanding  of  merchants  or  seafai'ing  men  as  to  what 
they  themselves  intended  by  it,  but  merely  in  the  circumstance 
that  this  understianding  had  never  been  sufficiently  reduced  to 
writing,  and  had,  in  the  process  of  time,  come  to  be  interpreted  by 
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lawyers  in  dijfferent  places,  and,  naturally  enough,  in  diflFerent  senses. 
If,  therefore,  it  should  now  happen  that  merchants  and  shipowners, 
awakening  to  a  sense  of  the  inconveniences  resulting  from  these 
differences,  should  seek  to  remedy  them,  by  coming  to  an  under- 
standing as  to  what  the  common  law  of  the  sea,  concerning 
Affreightment,  ought  to  be,  and  should  agree  on  a  form  of  words 
completing  that  which  heretofore  had  been  unwritten  in  the  con- 
tract, there  will  in  this  be  nothing  revolutionary,  but  merely  the 
natural  development  of  the  original  contract  itself.  I  do  not  for  a 
moment  deny  that  the  diflSculties  in  the  way  of  coming  to  such  an 
understanding  are  considerable. 

One  great  diflSculty — perhaps  the  principal  one — ^results  from 
the  change  in  the  character  of  sea-traflSc  resulting  from  the  intro- 
duction of  steam.  It  seems  probable,  if  not  certain,  that  before 
long  there  will  be  no  important  traflSc  by  sea  except  in  steel 
or  iron  steamers.  Concurrently  with  this  change,  there  has  been 
growing  up  in  the  minds  of  the  owners  of  these  steamships  a  con- 
viction that  there  must  be  one  radical  change  in  the  old  common 
law  of  the  sea ;  that  is  to  say,  that  the  shipowner  can  no  longer 
undertake  to  be  answerable  for  the  faults  or  neglects  of  the  master 
or  crew.  It  is  enough,  they  think,  if  the  shipowner  engages  to  do 
that  which  a  man  can  do — that  he  will  build  a  ship  fit  for  her 
work,  and  keep  her  fit,  and  will  man  her  with  a  crew  sufficient  in 
number,  and  competent  as  to  quality,  so  far  as  competency  can  be 
ascertained  beforehand,  and  with  a  master  and  officers  who  have 
obtained  the  certificates  of  competency  required  by  law.  To 
undertake  that  these  men  should  always  do  their  duty,  and  in  the 
course  of  a  long  voyage  shall  never  once  be  guilty  of  a  neglect,  or 
mistake,  that  shall  have  a  mischievous  result,  involves  a  liability 
which  these  owners  of  steamships  do  not  care  to  undertake.  I 
will  not  stay  to  discuss  the  question  whether  they  are  right  or 
wrong,  wise  or  unwise,  in  holding  this  conviction.  It  is  a  fact 
which  we  must  not  ignore,  that  the  great  majority  do  hold  it ;  and 
that  at  present  they  have  the  power,  and  exercise  it  most 
effectually,  of  giving  effect  to  this  conviction  by  means  of  clauses 
in  their  bills  of  lading.  Though  there  are  great  varieties  in  these 
clauses,  though  some  are  more  comprehensive  in  their  exclusions 
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than  others,  this  rnling  idea  is  in  all  of  them ;  the  owner  refuses 
to  be  held  liable  towards  the  shipper  or  owner  of  the  cargo  for  the 
faults  of  his  crew. 

Now,  so  long  as  the  owners  of  steamships,  speaking  of  them  as 
a  body,  hold  this  conviction  so  strongly  as  to  unite  in  refusing  to 
carry  merchandise  on  any  other  terras,  it  cannot  be  denied  that 
they  are  acting  within  their  rights.  No  one  is  bound  to  build  a 
steamer,  or,  having  built  it,  to  allow  some  one  else  to  «end  goods 
in  her  on  conditions  which  he  hinuself  does  nob  like.  And  there 
are  some  geed  reasons  for  thinking  that  the  owners  of  steamships 
are  likely  to  persist  in  this  view  of  the  subject.  In  fact,  it  is  a 
view  which  springs  almost  inevitably  from  the  nature  of  steam 
navigation.  It  is  no  exaggeration  to  say  that,  if  not  all,  certainly 
the  great  majority  of  accidents  to  steamers  are  traceable  to  the 
fault  of  some  seaman  or  engineer.  A  well-built  steamer  is  powerful 
to  resist  the  adverse  forces  of  nature ;  she  hardly  can  spring  a  leak 
in  any  gale,  and  her  engines  will  keep  her  off  a  lee-shore  ;  but  she 
is  at  the  mercy  of  her  own  servants ;  a  careless  engineer  or  stoker 
neglecting  to  keep  up  wat^r  in  the  boilers  may  destroy  her  by  an 
explosion ;  the  rapid  pace  and  the  frequent  entering  of  harbours 
greatly  increase  the  risk  of  stranding  and  collision,  each  mostly 
traceable  to  a  sailor's  fault. 

Here,  then,  is  the  state  of  things  we  have  to  deal  with,  a  state 
of  things  curiously  complicated,  unsatisfactory,  and  not  likely  to 
last  without  some  change.  There  is  at  present  no  form  of  bill  of 
lading  common  to  steamships  ;  the  old  form,  still  used  for  sailing 
ships,  is  inadequate  even  for  these,  since  it  has  been  interpreted  in 
different  ways  in  different  countries ;  and  the  form  for  Eailing-sliips 
on  the  one  hand,  and  the  various  forms  for  steamships  on  the  other, 
go  on  different  principles  in  a  matter  of  the  most  everyday  occur- 
rence and  most  vital  importance.  It  is  obvious,  therefore,  that 
some  change,  and  perhaps  a  sweeping  one,  has  become  necessary. 

What  that  change  should  be  is  a  matter  as  to  which  we  mnst 
speak  less  confidently.  Some  men  doubt — and  I  cannot  say  that 
the  doubt  is  unreasonable — whether  we  are  yet  ripe  for  a  change  ; 
whether  the  transition  from  the  sailing-ship  to  the  steamer,  and 
perhaps  from  the  private  shipowner  to  the  company,  must  not  first 
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complete  itself,  or  at  least  reach  some  kind  of  a  level  standing-ground, 
before  the  permanent  conditions  of  the  bargain  between  carrier  and 
shipper,  under  this  new  state  of  commerce  by  sea,  can  be  adjusted. 
Bat  though  this  be  so,  it  by  no  means  follows  that  it  would  be  pre- 
mature to  discuss,  and  by  discussion  lay  the  foundations  of,  the  bill 
of  lading  of  the  age  of  steam.  This  bill  of  lading,  which  shall  ex- 
press the  standing  conditions  of  the  contract,  will  not  certainly  be 
invented  all  at  once,  nor  yet  adopted  by  acclamation  :  a  period  of 
gestation  must  precede  it ;  and  it  is  this  preliminary  work  to  which 
our  attention  is  now  invited. 

In  the  first  place,  then,  so  far  as  regards  the  liability  of  the 
shipowner  for  the  acts  of  his  servants,  I  cannot  think  that  there 
should  be  a  permanently  different  rule  for  the  sailing-ship  and 
the  steamer.  If  sailing-ships  continue  to  exist  at  all,  these,  as  the 
less  important,  will  naturally  conform  themselves  eventually  to  the 
form  of  contract  adopted  for  steam.  I  do  not  here  speak  of  the 
temporary  question  of  policy,  whether  or  not  it  may  be  to  the 
advantage  of  the  owners  of  sailing-ships,  in  their  struggle  for 
existence  against  the  rising  preponderance  of  st^am,  to  hold  out 
to  shippers  the  temptation  of  more  favourable  terms.  Whether 
this  will  do  them  any  good  is  a  matter  of  speculation,  interesting, 
no  doubt,  to  those  who  own  sailing-ships,  but  of  no  permanent  im- 
portance when  regarded  from  the  point  of  view  of  this  Association 
as  a  question  of  maritime  legislation. 

Turning,  then,  to  the  form  of  bill  of  lading  for  steamships,  the 
question  which  first  presents  itself  is  this  :  Is  it  wise  or  desirable 
that  the  owners  of  steamships  should  exempt  themselves  from 
responsibility  for  all  the  faults  or  neglects  of  their  servants,  or 
only  for  such  losses  as,  though  remotely  brought  about  by  such 
faults  or  neglects,  are  yet  directly  caused  by  the  accidents  of 
navigation  ?  There  is  a  broad  distinction  between  the  two.  At 
present,  most  if  not  all  the  forms  of  steamship  bills  of  lading  draw 
no  distinction.  Most  of  them  conta,in  clauses  which  exempt  the 
shipowner  from  responsibility  towards  the  shipper,  not  merely  for 
losses  resulting  from  a  collision  or  stranding,  or  accident  of  a  like 
nature,  brought  about  by  the  improper  conduct  of  the  crew,  but 
also  for  damage  through  improper  stowage,  or  careless  delivery  of 
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goods  to  the  wrong  consignee,  and,  in  a  word,  for  every  kind  of 
detriment  suffered  by  the  owner  of  the  goods  through  the  improper 
conduct  of  the  shipowner's  servants.  The  question  is,  whether 
this  is  not  going  too  far. 

Here  again  I  may  exclude  from  our  consideration  that  which 
I  may  call  a  temporary  question  of  policy,  arising  under  particular 
circumstances.  Some  owners  of  lines  of  steamships,  having  a 
practical  monopoly  of  a  particular  trade,  and  therefore  a  power  to 
dictate  their  own  terms,  may  conceive  it  to  be  to  their  advantage, 
so  long  as  they  are  thus  masters  of  the  situation,  to  concede  to 
the  shippers  as  little  as  possible.  Men  in  this  position  may  even 
resent,  as  an  impertinence,  what  they  may  describe  as  an  attempt, 
on  the  part  of  persons  outside  their  trade,  to  dictate  to  them  the 
terms  on  which  they  shall  conduct  their  own  business.  With  all 
this  we  have  nothing  to  do.  We  are  to  consider  the  question  on 
broader  grounds.  Our  question  is,  whether  it  is  not  to  the  advan- 
tage of  commerce  in  general,  and  therefore  in  the  long  run  to  the 
advantage  even  of  the  shipowners  placed  in  the  enviable  condition 
I  have  described,  that  there  should  be  one  general  form  of  contract 
for  the  carriage  of  goods  in  steamships,  subject  of  course  to  modi- 
fication in  exceptional  cases,  but  still  constituting  a  standard, 
which  can  be  recognised  and  carried  out  in  the  legislation  of  all 
countries.  Such  general  form,  in  order  to  be  permanently  accepted, 
must  be  satisfactory  to  both  parties  concerned,  and,  that  it  may  be 
BO,  must  be  reasonable. 

Now  it  has  for  centuries  been  a  sort  of  maxim,  or  fundamental 
principle  in  maritime  commerce,  that  between  the  shipowner  and 
the  underwriter  the  goods-owner  ought  to  be  kept  harmless  against 
all  losses  except  those  of  the  market.  When  once  the  goods  have 
been  put  on  board,  properly  packed  so  as  to  be  fit  for  carriage, 
and  when  they  have  been  fully  insured  against  all  risks,  the  owner 
of  them  ought,  by  one  contract  or  the  other,  to  feel  secure.  The 
rule  has  been  that  the  shipowner  undertakes  to  deliver  them, 
accidents  of  navigation  excepted ;  and  the  accidents  of  navigation 
are  guaranteed  by  the  insurer.  It  is  not  to  be  expected  that  a  new 
form  of  contract,  which  shall  destroy  the  entirety  of  this  security, 
will  be  permanently  satisfactory  to  the  shippers  of  cargo.      It  may 
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for  a  time  be  submitted  to  from  a  necessity  arising  from  monopoly 
or  a  trades-union  amongst  steamship  owners,  but  the  submission 
will  be  reluctant ;  any  steamship  that  should  offer  better  terms  in 
this  respect  would  at  once  gain  a  great  advantage  over  her  com- 
petitors ;  you  would  not  have  a  state  of  things  that  could  be  regarded 
as  satisfactory  or  stable. 

On  the  other  side,  looking  on  the  question  from  the  shipowner's 
point  of  view,  the  reasons  which  originally  led  the  owners  of 
steamships  to  disclaim  liability  for  those  misdoings  of  their  ser- 
vants which  relate  to  the  stowage  and  delivery  of  the  merchandise, 
and  matters  of  that  kind,  are  such  as  belong,  we  may  say,  to  the 
infancy  of  steam  navigation,  are  already  beginning  to  lose  much  of 
their  force  and  are  likely  to  lose  in  time  almost  if  not  all  force. 
Those  reasons  may  be  reduced  to  one  principal  head — the  peremp- 
tory necessity,  for  steamers,  of  despatch.  Practical  men  know  very 
well  that,  in  the  early  days  of  ocean  steaming,  this  necessity  for 
despatch  led  to  a  great  deal  of  hurry  and  confusion  in  the  loading 
and  discharging  of  steamships.  The  old  deliberate  ways  which 
served  for  sailing-ships  had  to  be  abandoned.  The  art  of  method- 
ising haste,  of  doing  the  work  at  once  quickly  and  well,  was  not 
acquired  all  at  once.  It  has  been  necessary  to  learn  that  art ;  and 
it  may  now  certainly  be  said  that  great  progress  has  been  made  in 
the  learning  of  it.  But  in  the  early  stages  of  this  learning,  when 
it  was  strongly  felt  that  despatch  was  essential,  while  it  was  not 
yet  seen  that  despatch  was  not  incompatible  with  strict  precaution 
against  error,  the  first  and  easiest  way  of  proceeding  naturally  seemed 
to  be,  to  shake  off  the  responsibility  for  careless  loading  or  careless 
discharging.  This  crude  device  is  not  now  nearly  so  much  needed 
as  it  was  at  first ;  and  the  time  is  certainly  coming,  if  indeed  it  has 
not  come,  when  the  owners  of  steamships  may  safely  resume  the  old 
wholesome  check  npon  such  carelessness  which  is  afforded  by  their 
taking  the  responsibility  for  it  on  their  own  shoulders. 

Now  let  us  turn  for  a  moment  to  the  position  of  a  party  indi- 
rectly, indeed,  but  intimately  connected  with  the  contract — the 
underwriter.  There  are,  I  think,  reasons  for  believing  that  under- 
writers as  a  body,  while  it  would  be  scarcely  possible  to  induce 
them  to  take  upon  themselves  risks  so  entirely  strange  to  them,  of  a 
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nature  so  different  from  anything  they  have  as  yet  had  to  deal  with, 
as  the  risk  of  bad  stowage  or  of  improper  delivery,  yet  would  make 
no  great  difficulty  in  adapting  themselves  to  a  contract  under  which 
they  should  merely  be  asked  to  make  good  losses  resulting  from  the 
perils  ordinarily  insured  against,  just  as  they  do  now,  but  without 
having,  as  in  certain  cases  they  have  now,  a  recourse  against  the 
shipowner,  when  the  peril  or  loss  can  be  traced  to  the  fault  of  his 
servants.  In  truth,  such  a  change  would  only  be  a  return  to  the 
state  of  things  which  in  England,  practically,  existed  up  to  about 
the  year  1864  or  1866.  It  has  long  been  the  rule  of  law  in  Eng- 
land, as  I  dare  say  in  all  other  countries,  that,  as  between  insurer 
and  assured,  the  former  is  liable,  under  the  old  maxim  of  law,  *  Causa 
proxima,  non  remota,  spectatur,'  for  losses  directly  caused  by  a  peril 
insured  against,  notwithstanding  that  the  loss  may  have  been  re- 
motely brought  about  by  the  fault  or  neglect  of  someone  other  than 
the  assured  himself.  If  the  shipowner's  servant  negligently  sets 
the  ship  on  fire,  or  runs  her  aground,  or  into  collision  with  some 
other  ship,  the  underwriter  must  bear  the  loss.  It  was  for  a  long 
time  generally  supposed,  I  do  not  say  by  lawyers,  but  certainly 
by  mercantile  men,  that  the  same  rule  applied  to  the  contract  of 
Affreightment,  and  this  supposition  was  for  a  great  length  of  time 
generally  acted  on  in  practice.  The  clause  *  accidents  of  navigation 
excepted  '  was  supposed  to  free  the  shipowner,  as  between  himself 
and  the  owners  of  the  cargo,  from  all  liability  for  losses  directly  re- 
sulting from  such  accidents,  so  as  to  render  unnecessary  any  inquiry 
into  the  conduct  of  his  servants,  the  master  and  crew.  In  those 
days  Board  of  Trade  inquiries  into  the  causes  of  maritime  disasters 
did  not  exist.  I  well  remember  the  shock  to  our  preconceived 
notions  which  was  given,  in  the  years  I  have  named,  by  two  deci- 
sions of  the  English  courts,  which  followed  one  another  in  rapid 
succession,  both  against  the  same  defendant.  One  of  these  cases 
was  called  Lloyd,  the  other  Grill,  against  the  Screw  Collier  Com- 
pany. They  laid  down  the  law  to  be  that  there  was  in  this  matter 
a  fundamental  difference  of  principle  between  the  contract  of  in- 
surance and  that  of  Affreightment ;  that,  in  fact,  the  '  accidents  of 
navigation '  in  the  bill  of  lading  had  not  so  wide  a  meaning  as  the 
perils  of  the  seas,'  &c. ,  in  the  policy  of  insurance.     The  perils  which 
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the  underwriter  takes  upon  himself,  it  appears,  include  losses  re- 
motely brought  about  by  the  fault  of  the  servants  of  the  shipowner ; 
the  *  accidents  of  navigation/  from  which  the  shipowner  exempts 
himself  under  an  ordinary  bill  of  lading,  do  not  include  such  losses. 
The  result  is  that  there  is  a  large  class  of  losses,  in  respect  of  which 
the  shipper  or  owner  of  cargo  has  a  double  indemnity ;  he  may,  if 
he  pleases,  claim  from  the  shipowner  damages  for  loss  resulting 
from  the  fault  of  a  seaman,  or  he  may  claim  that  loss  from  his  own 
underwriter,  as  a  loss  directly  caused  by  sea  peril.  If  he  takes  the 
latter  course,  his  underwriter  on  payment  succeeds  to  his  rights, 
and  may  himself  sue  the  shipowner.  Now  I  shall  ask  practical 
men  to  confirm  what  I  am  about  to  say  from  their  own  experience ; 
but  so  far  as  I  have  had  opportunities  for  observing,  I  think  I  can 
say  with  confidence  that  underwriters  generally  do  not  attach  much 
value  to  the  right  they  have,  after  paying  a  loss  of  cargo,  to  recover 
it  back  from  the  shipowner  on  the  ground  that  the  loss  has  arisen 
through  some  neglect  on  the  part  of  his  servants.  Whether  it  be 
that  the  attempt  to  enforce  such  a  right  almost  always  leads  to  liti- 
gation, or  whether  it  be  due  to  a  feeling  that  the  frequent  enforcing 
of  such  claims  would  drive  shipowners  to  a  change  in  the  form  of 
their  contracts ;  whatever  be  the  reason,  the  fact  certainly  is  that 
such  claims  are  very  rarely  made.  I  have  myself  known  many  cases 
in  which  such  a  claim  might  have  been  made,  with  very  fair  hopes 
of  success,  but  where  it  has  not  been  attempted,  or  even  seriously 
thought  of. 

For  these  reasons  I  am  inclined  to  believe  that  if  the  owners  of 
steamships  would  limit  their  demand  in  the  manner  I  have  sug- 
gested— if  they  would  agree  to  take  upon  themselves  all  liability 
except  for  the  accidents  of  navigation,  on  condition  that  for  the 
results  of  those  accidents  they  should  be  exempted  from  liability, 
even  though  the  accident  itself  were  brought  about  by  the  fault  of 
some  one  in  their  employ,  all  the  difficulties  and  anomalies  of  the 
present  state  of  things  would  be  removed  ^  and  that  this  change, 
whilst  highly  acceptable  to  the  owners  of  merchandise,  would  en- 
counter little  or  no  resistance  from  underwriters,  and  would  in  the 
long  run  be  decidedly  beneficial  to  the  shipowners  themselves* 

1  have  dealt,  perhaps,  at  too  great  length  on  this  point,  because 
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of  its  extreme  importance ;  but  before  I  leave  it,  there  is  jast  one 
objection  which  I  wish  to  anticipate. 

It  may  perhaps  be  ui^ged  that  a  change  snch  as  that  proposed, 
if  it  is  likely  to  do  so  little  hart  to  insurer  or  shipowner,  is  not 
likely  to  do  much  good  to  the  owner  of  cargo.  In  fact,  it  may  be 
said  there  exists  at  this  moment  no  violent  dissatisfaction  with  the 
present  state  of  things.  Anomalous  and  indefensible  in  theory 
it  may  be,  yet  it  has  not  worked  so  very  badly.  The  owners  of 
steamships  for  the  most  part  use  their  clauses  rather  as  a  safe- 
guard against  unreasonable  claims,  than  as  a  ground  for  resist- 
ing such  claims,  whether  for  bad  stowage  or  for  non-delivery  of 
goods,  as  they  believe  to  be  well  founded ;  in  other  words,  they 
do  not  really  avail  themselves  to  the  full  extent  of  the  power 
which  these  clauses  give  them.  On  the  other  hand,  as  regards 
sailing-ships,  the  insurers  of  cargo  do  not  enforce,  to  anything  like 
the  full  extent,  the  terrible  liabilities  to  which  the  law  exposes  the 
shipowner.  They  use  their  power  as  a  menace,  put  in  force  only 
in  extreme  cases.  This  being  so,  why  disturb  a  state  of  things 
against  which  there  is  as  yet  no  great  outcry  ? 

To  this  the  answer  surely  should  be  :  the  uncertainty,  both  to 
the  merchant  and  the  shipowner,  of  a  state  of  things  which  leaves 
either  to  the  clemency  or  forbearance  of  some  one  else,  is  in  itself 
a  great  evil ;  it  operates,  so  far  as  it  goes,  as  a  discouragement 
to  maritime  adventure;  and  if,  as  appears  to  be  the  case,  this 
uncertainty  and  this  discouragement  can  be  removed  by  adding  a 
few  more  words  to  the  printed  form  of  a  bill  of  lading,  there  is 
surely  no  valid  reason  why  the  alteration  should  not  be  made. 

I  would  suggest,  then,  for  steamers  and  for  sailing-ships,  some 
such  form  as  this :  *  Owners  not  responsible  for  the  accidents  of 
navigation,  whether  occasioned  by  the  fault  or  neglect  of  those  in 
their  employ,  or  otherwise.' 

Having  now  occupied  your  time  more  than  enough,  I  propose 
only,  in  as  few  words  as  possible,  to  enumerate  one  or  two  other 
principal  changes  or  additional  clauses  which  occur  to  me  as 
desirable,  if  we  are  to  have  a  conmion  form  of  bill  of  lading  such 
as  may  serve  for  the  basis  of  an  international  law  of  Affreightment. 

Some  fuller  specification  of  the  accidents  of  navigation,  par- 
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ticularly  in  the  case  of  steamships^  appears  to  me  desirable. 
*  Fire '  should  be  mentioned  by  name.  The  bursting  of  boilers,  and 
the  breakage  of  screw-shafts,  are  accidents,  from  the  effects  of  which 
the  shipowner  should  be  protected,  notwithstanding  that  either  of 
these  occurrences  are  often  attributable  either  to  negligence  or  wear 
and  tear  on  some  previous  voyage,  which  might  legally  be  construed 
into  unseaworthiness  on  the  voyage  in  question.  These,  therefore, 
should  be  excepted  by  name.  Very  probably  other  accidents  of  a 
like  nature  may  be  suggested  in  the  course  of  our  discussions ; 
these,  however,  are  all  that  at  the  moment  occur  to  me.  It  must 
be  remembered,  that,  without  any  eicpress  words,  when  goods  are 
shipped  in  a  steamer,  '  accidents  of  navigation '  cover  all  incidents 
of  steam  navigation,  except  such  as  result  from  unseaworthiness  or 
fault  of  the  shipowner's  servants. 

Power  to  tranship  the  goods,  even  without  necessity  arising 
from  sea-peril,  is  frequently  reserved  by  the  owners  of  steamships 
in  certain  trades.  That  is  a  matter  of  detail,  as  to  which  unifor- 
mity is  not  requisite  or  even  particularly  desirable.  But  when 
such  power  is  intended  to  be  reserved,  this  must  be  done  by  express 
words. 

Careful  provision  should  be  made,  by  an  express  clause,  for  the 
seveml  cases  in  which  the  voyage  is  necessarily  broken  off  in  the 
middle.  This  raises  the  whole  question  of  pro  raid  freight,  and 
the  proper  wording  of  a  clause  to  deal  with  it  will  require  much 
consideration.  Concerning  this,  I  do  not  at  present  propose  to  go 
further  than  to  suggest  that  the  framing  of  such  a  clause  might 
with  advantage  be  referred  to  a  special  committee.  The  basis  of 
it  I  take  to  be  that,  if  the  ship  is  disabled  from  carrying  the 
goods  to  their  destination,  the  shipowner  is  to  be  at  liberty  to  earn 
his  freight  by  sending  on  the  goods  at  his  own  expense  in  another 
bottom.  If  the  goods  are  by  sear-peril  rendered  unfit  to  be  carried 
all  the  way,  no  freight  is  to  be  due.  This  is  apparently  the  result 
of  our  deliberations  thus  far.  I  may  point  out,  however,  that  the 
latter,  of  these  two  rules  would  occasionally  lead  to  most  inequitable 
results.  A  cargo  of  coals,  for  example,  though  incapable  (e,g. 
from  being  wet  and  heated)  of  being  carried  all  the  way  to  its  des- 
tination, may  be  sold  at  the  intermediate  port  at  double  or  treble 
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its  original  cost;  and  it  certsdnly  appears  inequitable •  that  thin 
enhanced  value,  given  to  it  by  the  transit,  should  bo  taken  by  the 
merchant  without  any  payment  of  freight  to  the  shipowner. 

Closely  connected  with  this  are  two  questions,  which  I  believe 
our  Association  have  already  discussed,  viz.  When  goods  are 
damaged  by  sea-peril,  so  as  to  be  rendered  less  valuable,  ought 
there  to  be  a  proportionate  reduction  in  the  fireight  on  them  ? — a 
question  which  I  believe  we  answer  in  the  negative ;  and,  When 
goods  are  thus  damaged  to  such  an  extent  as 'not  to  be  worth  so 
much  as  the  freight  on  them,  ought  the  deficit  to  be  reclaimable 
from  the  shipper? — ^whichalso,  I  believe,  we  answer  in  the  negative. 
It  would  probably  be  advisable  that  both  these  conclusions  should 
be  exp-essed  on  the  face  of  our  bill  of  lading. 

On  the  complicated  subject  of  General  Average,  we  already 
know  how  to  secure  a  practical  uniformity,  namely,  by  the  insertion 
of  the  York-Antwerp-Rule  clause.  It  would  be  still  better  if  we 
could  have  a  York- Antwerp  *  Code.'  The  time  has  come,  I  think, 
when  we  are  ripe  for  an  agreed  definition  of  the  principle  of 
General  Average.  Some  few  points  not  touched  on  by  the  York- 
Antwerp  Rules  ought  to  be  added.  The  rule  as  to  voluntary 
stranding,  which  was  somewhat  hastily  accepted  at  Antwerp  almost 
without  discussion,  needs  to  be  reconsidered.  As  it  stands,  it 
appears  to  me  almost  the  only  blemish  in  these  rules.  I  should 
like  to  see  a  more  rational  rule  of  practice  substituted  for  the  old 
deduction  of  one-third,  particularly  as  regards  iron  ships  and  repairs 
at  a  port  of  refuge  where  the  cost  greatly  exceeds  the  cost  in  the 
home  port.  Such  a  code  would  be  the  completion  of  the  work 
done  at  Antwerp— work  which  this  Association  may  look  back  to 
with  some  reasonable  pride. 

Here,  then,  is  the  outline — a  very  crude  and  imperfect  one — 
of  the  international  bill  of  lading  which  the  special  committee 
invit.e  you  to  construct.  It  is  probable  that  at  our  present  meeting 
we  shall  not  get  further,  in  any  case,  than  the  appointment  of  a 
committee,  authorised  to  consult  with  the  accredited  representatives 
x>(  shipowners  and  merchants  in  the  several  countries,  and  to  frame 
the  ^raft  of  a  bill  of  lading,  to  be  brought  before  you  for  adoption, 
correction,  or  rejection,  as  the  case  may  be,  on  some  future  occasiou. 
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The  appointment  of  such  a  committee,  should  this  meet  with  your 
approval,  will  have  been' an  'important  step  towards  the  object  we 
have  in  view. 

On  the  conclusion  of  the  reading  of  Mr.  Lowndes's  treatise,  Sir 
Travers  Twiss  moved  the  following  resolution :  '  That  the  execu- 
tive council  be  empowered  to  nominate  a  committee  to  report  at 
the  next  conference  upon  the  subject  of  Mr.  Richard  Lowndes's 
paper,  with  power  to  appoint  sub-committees,  and  directions  to 
print  and  circulate  the  said  paper.^ 

I  seconded  this  motion. 

On  Thursday,  August  18,  1881,  the  conference  again  met,  when 
Mr.  H.  H.  Meier,  the  President,  who  was  in  the  chair,  read  out 
the  names  of  the  gentlemeil  who  had  been  added  to  the  Committee 
on  the  International  Law  of  Affireightment,  namely : — 

THfiopoRE  Engels,  of  Antwerp. 
H.  H.  Meier,  of  Bremen. 
M.  De  Courcy,  of  Paris. 
Professor  Asser,  of  AmstcHrdam. 
Mr.  Axel  WiNGE,  of  Christiania. 
Judge  C.  A.  Peabody,  of  New  York. 


On  the  reassembling  of  the  conference  on  Friday,  August  19^ 
1881,  Sir  Travers  Twiss,  in  the  chair,  announced  that  Mr.  Richard 
Lowndes  had  kindly  promised  to  folrm  a  committee  in  Liverpool  on 
the  important  question  of  the  law  of  Bills  of  Lading,  and  moved 
that  Mr.  Richard  Lowndes,  of  Liverpool,  be  appointed  honorary 
secretary  of  'the  local  committee  in  Liverpool  on  the  International 
Law  of  Bills  of  Lading;  with  directions  to  form  a  c6mmittee,  and 
to  report  to  the  executive  council  of  the  Association. 

In  supporting  this  motion.  Dr.  Syndicus  Marcus  said  that  it 
was  very  desirable  that  local  committees  should  be  formed  to  work 
up  any  subject  which  it  was  agreed  to  adopt  as  a  question  for  con- 
sideration.    The  motion  was  adopted. 

The  following  twelvemonths  were  utilised  to  ventilate 
the  subject  in  all  directions,  as  will  be  seen  from  the 
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following  very  full  report  of  the  proceedings  of  the  As- 
sociation's tenth  conference  held  in  the  Town  Hall  of  the 
city  of  Liverpool  on  August  8, 1882,  under  the  presidency 
of  the  late  Lord  O'Hagan,  who,  as  will  be  recollected,  pre- 
sided at  the  Antwerp  Conference  of  1877,  where  the  York 
and  Antwerp  General  Average  Eules  were  promulgated. 

I  must  here  express  my  regret  that  the  attendance  of 
shorthand-writers  during  these  proceedings  had  not  been 
secured,  and  therefore  only  a  few  of  the  very  acute  argu- 
ments used  during  the  discussions  by  the  various  speakers 
have  been  recorded. 

The  proceedings  were  opened  by  De.  Chables  Stubbs, 
of  London,  honorary  secretary  of  the  Committee  on  an 
International  Law  of  Affreightment  and  Bills  of  Lading, 
reading  the  following  report  :-^ 

In  accordance  with  the  resolution  passed  at  the  Cologne  Con- 
ference pf  this  Association,  that  a  committee  should  be  nominated 
by  the  executive  council  to  consider  and  report  on  the  subject  of 
the  codification  of  international  law,  specially  with  regard  to  the 
law  of  Affreightment  and  Bills  of  Lading,  the  following  committee 
has  during  the  past  year  been  appointed  :— 

Dr.  Wendt,  London,  Chairman, 

Mr.  Bichard  Lowndes,  Liverpool,  Deputy  Chairman. 

Mr.  Jacob  Ahlers,  Hamburg, 

Professor  Asser,  Councillor  of  State,  Amsterdam. 

Mr.  H.  J.  Atkinson,  London  and  Hull. 

Mr.  L.  R.  BAn.Y,  Liverpool. 

Mr.  T.  C.  Engels,  Chairman  of  the  Belgian  Lloyd,  Antwerp. 

Mr.  H.  W.  Gair,  Liverpool. 

Mr.  John  Glover,  London. 

Dr.  GCtschow,  Hamburg. 

CoL.  Hill,  C.B.,  President  of  the  Chamber  of  Shipping  of  the 

United  Kingdom,  Cardiff. 
Mr.  Philip  Hirschfeld,  London. 
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-  Mb.  E.  Hogg,  Ohalrman  of  the  Association  of  Average  Adjusters, 
London. 

Mb.  T.  H.  Ismay,  Liverpool. 

Mb.  W.  a.  Jevons,  LiverpooL 

Mb.  W.  H.  Jones,  Liverpool. 

Mb.  S.  Lowtheb,  Belfast. 

Mb.  H.  H.  Meieb,  Chairman  of  the  North  German  Lloyd, 
Bremen. 

Mb.  Ole'MOlleb,  London. 

Db.  W.  L.  p.  a.  Molengbaaff,  Amsterdam. 

The  Hon.  Judge  Ch.  A.  Peabody,  New  York. 

Mb.  James  Poole,  Liverpool. 

Mb.  J.  H.  Powell,  London. 

Mb.  p.  H.  Rathbone,  Liverpool. 

Db.  Rahusen,  Amsterdam. 

Mb.  H.  Reinhold,  Galcatta. 

Mb.  John  Riley,  London. 

Db.  Sieveking,  President  of  the  Court  of  Appeal,  Hamburg. 

Mb.  Ulbich,  Secretaiy-General  of  the  International  Under- 
writers' Association,  Berlin. 

Db.  Voigt,  Hamburg. 

Mb.  Axel  Winge,  Christiania;  and 

Db.  Chables  Stubbs,  London,  Hon.  Sec. 

It  has  been  considered  inexpedient,  if  not  impossible,  to  present 
a  reasoned  report,  signed  by  or  on  behalf  of  your  committee  so 
constituted,  on  the  subject  assigned  to  them.  I  have,  however, 
been  directed  to  prepare,  for  the  information  of  the  members  of 
the  Association  at  this  conference,  a  report  on  the  proceedings 
of  your  committee  since  the  last  conference,  and  the  result 
thereof. 

Communications  have  been  addressed  to  a  large  number  of 
Chambers  of  Commerce,  associations,  leading  merchants,  shipowners, 
lawyers,  and  others  in  England,  America,  and  the  continent  of 
Europe,  directing  their  attention  to  copies  of  the  papers  on  bills  of 
lading  laid  before  this  Association  last  year,  with  the  request  that 
they  would  form  local  committees  in  their  respective  towns,  discuss 
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the  subject,  ancl  transniit'to  your  .committee  their  indiyidual  or 
collective  opinions  on  the  same,  and,  if  possible, .  come,  or  send 
representatives,  to  take  part  in  thd  intended  deliberations  at  this 
conference.  In  response  to  the. request  of  your  comipittee,  local 
committees  have  been  formed  at  Liverpool,  NewQastle-o6-Tyne, 
Hull,  Sunderland,  North  Shields,  .Hamburg,  Amsterdam  and 
Rotterdam,  Antwerp,:  4nd  Ne^  York. 

The  Liverpool  committee,  a  large  and  influential  body  of  repre- 
sentatives of  Shipowners',  Merchant^',  and  Underwriters'  Associa- 
tions and  Chambers  of  Commerce,  held  many  meetipg&i,  and,  after 
much  discussion,  agreed  with  practical  unanimity  to  two  drafts  of 
a  common  form  of  bill  of  lading,  one  for  steam  vessels  and  one  for 
sailing  vessels,  subject,  however,  to  revision. 

These  drafts  have  also  been  considered  by  the  mQ^lb^^s  of  your 
committee,  and  widely  circulated  ai\d.  submitted  to  the  oth^r  local 
committees,  with  a  view  of  obtaining  opinions  as  to  whether  they 
would  meet  the  views  of  the  various  mercantile  communities, 
without  or  with  any  alterations. 

The  letters,  accompanied  by  the  documents  referred  to,  have 
elicited  a  large  number  of  answers,  together  with  some  reasone  I 
reports  from  the  local  committees.  The  general  opinion  appeared 
to  be  in  favour  of  the  Liverpool  drafts,  the  appn>val  expressed 
being,  however,  as  was  to  be  expected,  qualified^  some  of  the 
clauses  contained  therein  being  disapproved  of  in  some  instances 
and  new  clauses  suggested  in  others. 

The  reports  and  suggestions  referred  to  are  here  printed,  and 
may  be  seen  therefore  in  tixe  full  report. 

Mr.  Richard  Lowndes,  President  of  the  Liverpool  Chamber  of 
Commerce,  as  deputy  chairman  of  this  committee  and  chairman  of 
the  Liverpool  committee,  then  introduced  the  discussion  on  this 
subject.  He  concluded  by  moving  the  adoption  of  the  report  of 
the  Liverpool  committee  introducing  the  draft  form  of  bill  of 
lading. 

This  report  was  as  follows : — 

The  '  Association  for  the  Reform  and  Codification  of  the  Law 
of  Nations '  having,  in  its  meeting  in  Cologne  last  year,  approved 
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of  the  proposal  made  to  endeavour  to  establish  a  common  form  of 
bill  of  lading,  so  framed  as  to  promote  uniformity  in  the  law  of 
Affreightment  throughout  the  mercantile  world;  and  having  ap- 
pointed a  special  committee  to  organise  this  work  in  the  several 
countries;  an  invitation  was  issued,  under  the  sanction  of  the 
central  committee,  to  the  several  shipowning  and  mercantile 
associations  of  Liverpool,  to  send  two  representatives  from  each 
association  in  order  to  constitute  a  local  committee,  for  the  purpose 
of  taking  the  subject  into  consideration,  and,  if  possible,  framing  a 
bill  of  lading  adapted  to  the  end  here  proposed. 

In  response  to  this  invitation,  each  of  the  associations  sent 
two  representatives.  The  Shipowners'  Association  appointed  Mr, 
Donald  Kennedy  and  Mr.  John  Rankin ;  the  Steamship  Owners' 
Association  appointed  Mr.  James  Spence  and  Mr.  W.  H.  Wilson  ;• 
the  Chamber  of  Commerce  appointed  Mr.  Richard  Lowndes  and 
Mr.  Henry  Coke ;  the  American  Chamber  of  Commerce  appointed 
Mr.  W.  D.  Heyne  and  Mr.  B.  F.  Babcock  ;  the  East  India  and  China 
Section  of  the  Chamber  of  Commerce  appointed  Mr.  Robert  Glad- 
stone and  Mr.  Magnus  Mowat ;  the  Iron  and  General  Metal  Trade 
Section  appointed  Mri  Alexander  Sparrow  and  Mr.  George  Rae 
Anderson;  the  Cotton  Section  appointed  Mr.  B.  F.  Babcock  and 
Mr.  Bancroft  Cooke ;  the  Underwriters'  Association  appointed  Mr, 
C.  B.  Yallance  and  Mr.  S.  Cross ;  and  the  Liverpool  Law  Society, 
who  were  asked  to  take  part  in  order  to  advise  the  committee  on 
points  of  law  and  to  assist  in  the  framing  of  clauses,  appointed 
Mr.  H.  W.  Collins  and  Mr.  A.  Bright.  These  gentlemen,  together 
with  the  following  members  of  the  central  committee,  who  took 
part  ex  offlcio — ^viz.  Mr.  L.  R.  Baily,  Mr.  H.  W.  Gair,  Mr.  T.  H, 
Ismay,  Mr.  W,  A.  Jevons,  Mr.  W.  H.  Jones,  Mr.  James  Poole, 
and  Mr.  P.  H.  Rathbone — constituted  the  Liverpool  Bill  of  Lading 
Committee. 

This  committee,  after  holding  seventeen  meetings,  now  closes 
its  proceedings,  at  all  events  until  after  the  approaching  annual 
meeting  of  the  Association  on  August  8  next,  with  the  following 
report : — 

The  committee  are  practically  unanimous  on  the  following 
points: — 
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The  present  state  of  things,  under  which  almost  every  steam* 
ship  company  has  a  form  of  bill  of  lading  of  its  own,  and  there  is 
uncertainty  as  to  the  effect  of  the  special  clauses  constantly  intro- 
duced, is  inconvenient  and  objectionable. 

There  is  no  sufficient  reason  why  the  liability  of  a  steamship 
owner  should  differ  from  that  of  the  owner  of  a  sailing-ship,  in 
such  matters  as  damage  resulting  from  improper  stowage,  or  as  to 
loss  occasioned  by  collision  or  other  accident  of  navigation,  brought 
about  through  some  fault  or  error  of  judgment  on  the  part  of  the 
master  or  crew. 

If  a  common  form  of  bill  of  lading  can  be  drawn  up,  such  as 
would  fairly  meet  the  reasonable  requirements  of  the  shipowner  on 
the  one  hand,  and  of  the  owners  and  insurers  of  the  cargo  on  the 
other,  its  general  adoption  would  be  a  great  convenience  to  mer- 
cantile men. 

Admitting  that  there  may  be  reasons  for  special  clauses  in 
particular  trades,  and  also  admitting  the  principle  of  freedom  of 
contract,  it  still  would  be  a  great  advantage  to  have  any  special 
clauses  printed  or  written  in  such  a  manner  as  to  be  easily  dis- 
tinguishable from  the  common  form  ;  as,  for  instance,  in  the  margin 
of  the  bill  of  lading,  and  not  in  the  body  of  it.  The  contracting 
parties  could  then  readily  direct  their  particular  attention  to  these 
special  clauses,  and  would  know  what  they  were  asked  to  agree  to. 

The  principle  of  the  common  form  of  bill  of  lading  should  be 
this :  that  the  shipowner,  whether  by  steam  or  sailing  ship,  should 
be  liable  for  the  faults  of  his  servants  in  all  matters  relating,  to  the 
ordinary  course  of  the  voyage,  such  as  the  stowage  and  right 
delivery  of  the  cargo,  and  other  matters  of  this  kind ;  but,  on  the 
other  hand,  the  shipowner  should  be  exempt  from  liability  for 
everything  which  comes  under  the  head  of '  accidents  of  navigation,' 
even  though  the  loss  from  these  may  be  indirectly  attributable  to 
some  fault  or  neglect  of  the  crew. 

It  is  desirable  that  the  common  form  of  bill  of  lading  should 
lay  down  clear  and  precise  rules  on  every  important  point  as  to 
which  the  laws  of  different  countries  with  regard  to  Affi^ightment 
differ  from  one  another,  in  order  that  the  settlement  between 
shipowner   and   cargo-owner  may  be   as   nearly  as  possible  the 
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same,  in  whatever-  cotrntry  that  settlement  may  have  to  be  en- 
forced. 

A  common  form  of  bill  of  lading,  based  on  these  principles, 
was,  after  mach  discussion,  agreed  to,  for  the  most  part  unanimously 
by  this  committee,  subject,  however,  to  revision,  after  being  suIk 
mitted  by  the  representative  members  to  the  several  associations 
who  had  appointed  them.  It  was  arranged  that,  aft^r  an  interval 
allowed  for  that  purpose,  any  suggestions  that  might  be  made  by 
the  associations  should  be  taken  in  order. 

The  first  of  these  happened  to  be  the  Shipowners'  Association. 
Their  suggestions,  which  referred  only  to  matters  of  detail,  were 
discussed  and  for  the  most  part  adopted. 

At  this  stage  of  our  proceedings  a  letter  was  received  from  the 
secretary  of  the  Steamship  Owners'  Association,  which  is  printed 
below.  On  its  being  read,  the  representatives  of  this  association 
announced  to  the  committee  that  they  considered  this  letter  as 
putting  an  end  to  their  representative  functions,  and  that  they 
could  thenceforth  only  speak  as  individuals. 

At  the  following  meeting  of  the  committee  the  conclusion  was 
come  to  that,  in  view  of  the  action  thus  taken  by  the  Steamship 
Owners'  Association,  it  was  not  desirable  to  proceed  further  at 
present  in  the  discussion  of  the  bill  of  lading,  especially  as  there 
would  be  ample  opportunity  of  doing  so  at  the  approaching 
meeting  of  the  Association,  on  August  8  next.  It  was  therefore 
resolved  to  make  no  further  alterations  in  the  form  which  had  been 
framed  by  the  cominittee  up  to  that  point,  and  to  recommend  it  as 
a  basis  for  discussion  at  that  meeting. 

In  doing  so,  the  committee  desire  to  add  the  following  remarks, 
in  explanation  of  some  of  the  proposed  clauses : — 

1.  The  clause  giving  liberty  '  to  deviate  so  far  as  reasonably 
necessary  for  saving  life  or  property '  is  inserted  to  meet  what  is 
thought  to  be  the  mischievous  effect  of  the  recent  decision  in  the 
case  of  Scaramanga  v.  Stamp,  which  subjects  the  shipowner  to  the 
highly  penal  consequences  of  a  '  deviation,'  whenever  the  master 
goes  out  of  the  direct  course,  or  delays  the  ship,  in  order  to  tow 
and  assist  a  ship  in  distress,  for  the  sake  of  saving  property,  as 
distinguished  from  the  saving  of  life.     As  a  consequence  of  this 
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decision,  it  is  well  kiiown  that  peremptory  orders  are  given  by 
the  owners  of  many  steamers  to  their  captains,  on  no  accoont  to 
attempt'  the  towing  or  assisting  of  disabled  ships,  bat  to  take  off 
the  crews  and  passengers  and  abandon  the  ships.  Another  natural 
consequence  of  this  decision  is  a  material  increase  in  the  sums 
awarded  for  salvage  services.  These  evils  can  only  be  met  by  a 
clause  in  the  bill  of  lading,  such  as  that  here  proposed. 

2.  The  term  '  York-Antwerp  Code '  is  used,  in  preference  to 
York-Antwerp  Rules,  in  the  hope  that,  by  the  time  the  new  bill  of 
lading  comes  into  general  use,  those  rules,  now  coming  more  and 
more  to  be  adopted,  will  be  amended  and  cbinpleted,  so  as  to  con« 
stitute  a  short  code  of  General  Average. 

8.  The  pix)visions  with  regard  to  pro  raid  or  distance  fireight 
have  been  framed,  after  much  consideration,  in  the  hope  that  they 
may  be  accepted  in  other  countries,  as  well  as  our  own,  as  the 
basis  of  an  equitable  settlement  of  this  much-disputed  question. 
That  our  present  English  and  American  law  on  this  subject, 
which  differs  from  that  of  almost  every  other  country,  does  not 
altogether  work  well,  is  shown  in  a  strikiug  manner  when  cai^oes 
of  small  cost,  such  as  coal  or  salt,  have  been  carried  for  a  part  of 
the  voyage  originally  intended,  and  then,  owing  to  sea-peril  pre* 
venting  the  completion  of  the  voyage,  are  sold  for  perhaps  double 
or  treble  their  cost.  It  is  plainly  unreasonable  that  the  ship- 
owner, by  whose  expenditure  of  capital  this  enhanced  value  has 
been  created,  should  receive  nothing  in  return,  while  the  owner 
of  the  cargo  makes  a  gain  far  beyond  anything  he  could  have 
expected  had  the  voyage  been  completed  in  the  ordinary  way. 
On  the  other  hand,  when  the  voyage  is  not  performed,  and  the 
cargo  has  received  no  advantage  from  a  partial  carriage,  the 
English  and  American  rule,  of  giving  no  freight,  except  a3  the 
'  result  of  a  new  bargain,  seems  to  be  reasonable  enough. 

4.  The  clause  giving  liberty  to  the  shipowner  to  earn  his 
freight  by  forwarding  the  goods  in  another  bottom,  when  the 
original  ship  has  been  disabled,  notwithstanding  that  the  ship 
may  have  been  abandoned  at  sea  by  the  crew,  and  afterwards 
recovered  by  salvors,  is  inserted  to  meet  the  recent  decision  in 
the  case  of  the  '  Gito,'  which  determines  that  such  an  abandon-^ 
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ment  totally  puts  an  end  to  the  contract  of  AflBreightment,  so  tliat 
the  owner  of  the  cargo  may  demand  delivery  of  it,  at  any  inter- 
mediate port  into  which  the  ship  has  been  carried  by  the  salvors, 
free  of  all  charge  for  freight  This  inequitable  result,  it  would 
seem,  can  only  be  remedied  by  means  of  a  special  clause  in  the 
contract. 

In  conclusion,  the  committee  desire  to  record  the  special 
obligations  they  are  under  to  their  legal  members  for  the  valu- 
able time  given  and  services  rendered  by  them  to  this  work,  and 
also  to  the  representatives  of  the  underwriting  body  for  the 
readiness  they  have  shown  to  fall  in  with  any  reasonable  arrange- 
ment that  may  be  come  to,  with  the  object  of  protecting  the 
merchant,  to  far  as  practicable,  as  between  the  bill  of  lading  and 

the  policy. 

(Signed,  by  order  of  the  committee) 

Richard  Lowndes,  Chairman. 
Liverpool :  July  19, 1882. 

*COPY  OF  LETTER  REFERRED  TO. 

'  Liverpool :  June  19,  1882.  ^ 
*  Dear  Sir, — ^The  form  of  bill  of  lading  prepared  by  your  com- 
mittee has  on  two  occasions  been  submitted  to  the  various  members 
of  this  Association,  and  has  had  IJieir  careful  consideration.  It 
has  been  found,  however,  that  from  the  many  trades  which  are 
represented  in  the  Association,  each  requiring  different  provisions, 
applicable  to  its  trade,  it  is  impossible  for  the  Association  to  agree 
to  the  adoption  of  any  general  form  of  bill  of  lading,  I  am  desired, 
however,  to  state  that  the  various  members  will  give  the  provisions 
of  any  bill  of  lading,  which  may  be  recommended  by  your  commit- 
tee, their  most  careful  consideration. — Yours  truly, 

(Signed)         *  Gray  Hill,  Secretary. 
*  Bichard  Lowndes,  Esq.* 


Draft  bill  of  lading  presented  by  the  Liverpool  committee : — 

^  Shipped,  in  apparent  good  order  and  condition,  by  in 

and  upon  the  good  steam  ship  called  the  now 

*  For  the  form  as  finally  settled,  see  p.  379. 
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lying  in  tiie  port  of  and  bound  for  with 

liberty  to  call  at  any  ports,  in  any  order,  to  sail  without  pilots,  and 
to  tow  and  assist  vessels  in  distress,  and  to  deviate  so  far  as  rea- 
sonably necessary  for  saving  life  or  property ;  also  with  liberty,  in 
case  the  ship  shall  put  into  a  port  of  refuge  for  repair,  to  tranship 
the  goods  to  their  destination  by  any  other  steamer  (vessel)  ;  and 
with  liberty  to  convey  goods  in  lighters  to  and  from  the  ship,  at 
shipper's  risk.  Such  lighterage  to  be  at  ship's  expense,  except  that 
if  the  cargo  is  necessarily  landed  in  lighters,  the  ship  being  unable 
to  reach  the  port  of  destination,  the  cost  of  such  lighterage  shall 
fall  on  the  cargo. 

being  marked  and  numbered  as  per  margin ;  and  to  be 
delivered  in  the  like  good  order  and  condition  at  the  aforesaid  port 
of 

The  act  of  God,  fire,  barratry  of  the  master  and  marinerB,  enemies,  pirates 
and  thieves,  arrest  and  restraint  of  princes,  rulers  and  people,  collisions, 
stranding,  and  other  accidents  of  navigation,  excepted,  even  when  occasioned  by 
the  negligence,  defSEbnlt,  or  error  in  judgment  of  the  pilot,  master,  mariners,  or 
other  servants  of  the  shipowners. 

Ship  not  answerable  for  losses  through  escplonon,  bursting  of  bMers, 
breakage  of  shafts,  or  any  latent  defect  in  the  machinery  or  hull,  not  result- 
ing from  want  of  due  diligence  by  the  owners  of  the  ship,  or  any  of  them,  or 
by  the  ship's  husband  or  manager ;  nor  for  decay,  putrefaction,  rust,  sweat, 
change  of  character,  drainage,  or  leakage,  arising  from  the  nature  of  the  goods 
shipped  or  the  insufficiency  of  the  packages;  nor  for  any  damage  or  loss 
occasioned  by  the  prolongation  of  the  voyage ;  nor  for  obliteration  or  absence 
of  marks,  numbers,  addresses,  or  descriptions  of  goods  shipped. 

unto  ,  or  to  his  or  their  assigns, 

freight,  primage,  and  charges  for  the  said  goods,  as  per  margin, 
to  be  paid  by  •     Freight  to  be  paid  in 

cash,  without  discount ;  at  the  rate  of  exchange  for  bankers'  bills 
at  sight,  current  on  the  day  of  the  ship's  entry  inwards  at  the 
custom-house.  General  Average  payable  according  to  York- 
Antwerp  Code. 

In  witness  whereof,  the  master,  or  agent,  of  the  said  ship  hath 
aflSrmed  to  bills  of  lading,  all  of  this  tenor  and  date, 

the  one  of  which  bills  being  accomplished,  the  others  to  stand  void. 
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1.  Quality  ma!!rks,  if  any,  to  be  of  the  same  size  as  and  contignoos  to  the 
leading  marks ;  and  if  inserted  in  the  shipping  notes  accepted  by  the  mate, 
the  master  is  bound  to  sign  liills  of  lading  conformable  thereto. 

2.  Ship  not  liable  for  breakage  of  glass,  earthenware,  or  china. 

8.  Not  accountable  for  goods  of  any  description  which  are  above  the  value 
of  lOOZ.  per  package,  imless  the  value  be  herein  expressed  and  a  special  agree- 
ment made ;  nor  for  gold,  silver,  bullion,  specie,  documents,  jewellery,  pictures, 
embroideries,  or  works  of  art,  silks,  furs,  china,  watches,  or  clocks,  imless  bill» 
of  lading  are  signed  therefor,  with  the  value  therein  expressed,  and  a  special 
agreement  be  made. 

4.  Shippers  accountable  for  any  loss  or  damage  to  ship  or  cargo  caused 
by  inflammable,  explosive,  or  dangerous  goods,  shipped  without  full  disclosure 
of  their  nature,  whether  such  shipper  shall  have  been  aware  of  it  or  not,  and 
whether  such  shipper  be  principal  or  agent :  such  goods  may  be  thro'vn  over- 
board or  destroyed  by  the  master  or  owner  of  the  ship  at  any  time  without 
compensation. 

5.  All  fines  or  damages,  which  the  ship  or  cargo  may  incur  or  suffer  by 
reason  of  incorrect  or  insufficient  marking  of  packages  or  description  of  their 
contents,  shall  be  paid  by  the  shipper  or  consignee,  and  the  ship  shall  have  a 
lien  on  the  goods  of  such  shipper  or  consignee  for  the  amount  thereof. 

6.  Goods  delivered  to  the  ship,  whilst  on  quay  awaiting  shipment,  to  be  at 
shipper's  risk  as  regards  all  the  perils  excepted  in  this  bill  of  lading. 

7.  Goods  once  shipped  cannot  be  taken  away  by  the  shipper  except  upon 
payment  of  full  freight,  together  with  the  expenses  of  landing  them,  and 
compensation  for  any  damages  sustained  by  the  owners  through  such  taking 
away. 

8.  In  case  the  ship  shaill  be  prevented  from  reaching  her  destination  by 
quarantine,  blockade,  ice,  or  the  hostile  act  of  any  power,  the  master  or 
owners  may  discharge  the  goods  into  any  depdt  or  lazaretto,  or  at  any  near 
available  port ;  all  expenses  thereby  incurred  upon  the  goods  to  be  borne  by 
the  owners  or  receivers  thereof! 

9.  Ship  to  have  a  lien  on  all  goods  for  payment  of  freight  and  charges, 
including  back  freight,  forwarding  charges,  and  charges  for  carriage  to  port 
of  shipment,  whether  payable  in  advance  or  not. 

10.  If  the  ship  is  able  to  carry  the  goods  to  their  destination,  but  the 
goods,  by  reason  of  damage  sustained  or  of  their  own  nature,  are  not  fit  to  be 
carried  all  the  way,  and  if  such  goods  have  received  an  enhancement  of  value 
by  reason  of  their  partial  carriage,  the  ship  shall  be  entitled  to  a  pro  raid 
freight  in  proportion  to  the  distance  performed,  which  freight  is  in  no  case  to 
exceed  the  amount  of  such  enhancement  of  value.  Fro  raid  freight  is  ad- 
missible in  no  other  case  than  that  dealt  with  in  the  preceding  sentence, 
unless  there  be  an  acceptance  of  the  goods  by  the  shipper  or  owner  of  the 
goods. 

11.  "When  the  goods  are  fit  to  be  carried  to  their  destination,  but  the  ship 
is  unable  to  carry  them,  the  shipowner  may  earn  full  freight  by  sending  the 
goods  to  their  destination  at  his  own  expense  in  another  bottom :  this  right 
is  not  affected  by  an  abandonment  of  the  ship  by  her  crew,  or  to  the  under- 
writers :  and  the  ship  is  to  be,  for  this  purpose,  deemed  unable  to  carry  the 
goods  to  their  destination,  if  she  either  cannot  be  repaired  at  all,  or  cannoi 
be  repaired  except  at  an  expense  exceeding  her  value  when  repaired. 
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12.  Fall  freight  is  due  on  damafiied  goods ;  but  the  consignee  is  at  liberty 
to  abandon  his  entire  consignment  for  the  freight  on  it,  provided  he  elects  to 
do  so  before  taking  delivery. 

18.  No  freight  is  due  on  any  increase  in  bulk  or  weight  caused  by  the 
absorption  of  water  during  the  voyage. 

14.  Freight  which  by  the  terms  of  the  bill  of  lading  is  made  payable  by 
the  consignee  cannot  be  demanded  from  the  shipper  after  the  master  has 
parted  with  his  lien  on  the  goods. 

15.  The  goods,  if  not  taken  by  the  consignee  inunediately  on  landing,  or 
within  such  frirther  time  as  is  provided  by  the  regulations  of  the  port  of 
discharge,  may  be  stored  by  the  master,  at  the  consignee's  expense  and  risk. 

16.  In  the  event  of  claims  for  short  delivery,  when  the  ship  reaches  her 
destination,  the  price  to  be  the  market  price  at  the  port  of  destination  on  the 
day  of  the  ship's  reporting  at  the  custom-house,  less  all  charges  saved. 

Notice. — ^In  accepting  this  bill  of  lading,  the  owner  of  the 
goods  and  the  shipper  expressly  accept  and  agree  to  all  its  stipu- 
lations and  conditions,  whether  written  or  printed. 

Dated  in  Liverpool,  this  day  of  188     . 

Weight  and  contents  unknown. 

{The  words  printed  in  italics  are  to  he  omitted  in  the  case  of  sadUng  ships,) 

Mr.  Atkinson,  of  Hull,  as  representative  of  the  Chamber  of 
Shipping  of  London,  and  of  the  Hull  Chamber  of  Commerce, 
seconded  the  resolution. 

A  discussion  ensued,  in  which  Dr.  Wendt,  Mr.  James  Samuel- 
son,  Mr.  Shotton,  and  others  took  part,  in  the  course  of  which 
doubts  were  expressed  as  to  the  meaning  to  be  attached  to  the 
resolution ;  but  the  President  having  intimated  that,  if  it  were 
passed,  he  should  rule  that  members  would  not  be  consequently 
precluded  from  raising  any  question  on  the  subject,  the  resolution 
was  unanimously  adopted. 

Mr.  Lowndes  next  moved :  '  That  there  should  be  a  common 
form  of  bill  of  lading,  and,  admitting  that  there  may  be  reasons 
for  special  clauses  in  particular  trades,  and  also  admitting  the 
principle  of  freedom  of  contract,  it  would  be  convenient  that  any 
special  or  additional  clauses  should  be  printed  or  written  in  such 
manner  as  to  be  easily  distiuguishable  from  the  common  form.' 
Adding  that  this  would  imply  the  principle  of  a  common  form  of 
bill  of  lading,  without  hampering  the  freedom  of  contract.     The 
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common  form  would  sfcand  like  the  Lloyd's  form  of  a  policy  of 
insurance,  as  a  basis  which  all  knew  and  understood.  Then  if  the 
parties  wished  to  vary  the  common  form  in  any  way,  as  in  certain 
trades,  or  on  particular  occasions  it  might  be  necessary  to  do,  such 
variation  would  be  st^ated  in  the  margin.  This  was  the  extent  to 
which  he,  and  the  Chamber  he  represented,  advocated  a  common 
form. 

Mr.  John  Glover,  of  London,  seconded  the  resolution. 

Mr.  Laurence  R.  Baily,  of  Liverpool,  objected,  observing  that 
until  it  be  seen  what  bill  of  lading  is  approved  of  .by  the  conference, 
it  would  be  premature  to  determine  whether  its  adoption  would  be 
advisable. 

Mr.  Shotton,  of  Liverpool,  supported  the  resolution. 

Mr.  Cornelius  Walford,  of  London,  said  that  the  bill  of 
lading  which  was  in  ordinary  use  was  the  same  as  that  used  two 
thousand  years  ago.  There  were  not  thirty  words  different  in  the 
bill  of  lading  which  Cicero  pleaded  upon  and  that  which  was  in 
-use  at  the  present  day.  A  common  bill  of  lading  for  international 
purposes  he  believed  to  be  an  impossibility,  although  he  wished  it 
were  otherwise. 

Mr.  Gray  Hill,  of  Liverpool,  remarked  that  he  did  not  see 
any  probability  of  so  altering  the  law  as  it  now  existed  as  to  lead 
to  any  material  change.  There  was  a  skeleton  bill  of  lading  in 
existence  at  the  present  time ;  the  resolution  was  therefore  futile. 

Mr.  Westgarth,  of  Melbourne,  thought  that,  as  a  national 
assembly,  it  was  their  duty  to  aim  at  an  international  bill  of  lading, 
and  he  supported  the  resolution. 

The  resolution  was  then  carried  nem.  con, 

Mr.  Richard  Lowndes  next  moved  the  adoption  of  the  follow- 
ing clause  in  the  report  of  the  Liverpool  committee :  '  That  the 
principle  of  the  commpn  form  of  bill  of  lading  should  be  this — 
that  the  shipowner,  whether  by  steam  or  sailing  ship,  should  be 
liable  for  the  faults  of  his  servants  in  all  matters  relating  to  the 
ordinary  course  of  the  voyage,  such  as  the  stowage  and  right  de- 
livery of  the  cargo,  and  other  matters  of  this  kind ;  but,  on  the 
other  hand,  the  shipowner  should  be  exempt  from  liability  for 
everything  which  comes  under  the  head  of '  accidents  of  navigation, 
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even  though  the  loss  from  these  may  be  indirecUy  attributable  to 
some  fault  or  neglect  of  the  crew.' 

Mr.  Atkinson,  of  London  and  Hull,  seconded  the  resolution. 

I  then  moved  as  an  amendment:  'That  the  words,  ^'even 
though  the  loss  from  these  may  be  indirectly  attributable  to  some 
fault  or  neglect  of  the  crew,"  be  omitted,' 

Mr.  James  Samuelson,  of  Liverpool,  seconded  the  amendment. 
He  held  that  the  shipowner  should  have  such  men  in  his  employ- 
ment as  were  able  to  navigate  his  vessel  and  look  after  the  interests 
confided  to  them.  He  also  objected  to  the  motion,  because  it 
seemed  to  him  to  be  indirectly  reviving  a  principle  which  it  bad 
been  sought  to  abrogate  by  the  Employers'  Liability.  Act.  It 
would  practically  make  the  masters  and  navigators  of  vessels  care- 
less in  the  performance  of  their  duties;  and  although  by  some 
arrangement  the  loss,  so  far  as  the  goods  were  concerned,  might 
not  &11  upon  the  shipper  or  receiver,  it  would  be  indirectly,  and  in 
a  very  marked  manner,  endangering  the  lives  of  passengers  and 
others.  He  thought  the  recommendations  of  the  Liverpool  com« 
mittee  would  have  been  of  more  value  if  there  had  been  attached 
to  it  the  opinion  of  the  General  Brokers'  Association,  who  in  reality, 
to  a  very  large  extent,  represented  the  shippers  and  receivers  of 
goods. 

Mr.  John  Glover,  of  London,  pointed  out  liat  shipowners  were 
not  at  liberty  to  select  whom  they  liked  to  command  and  navigate 
their  vessels,  but  they  were  restricted  to  persons  whose  competency 
was  tested  by  Government  examinations.  It  would  be  a  puzzle  to 
him  to  find  a  bill  of  lading  of  any  shipping  line  of  importance  in 
which  the  clause  contained  in  the  resolution  did  not  appear.  One- 
half  or  two-thirds  of  the  companies  which  carried  goods  to  and 
from  our  shore,  including  the  Peninsular  and  Oriental  and  Royal 
Mail  Steamship  Companies,  conveyed  them  on  bills  of  lading 
containing  this  clause,  and  on  public  grounds  they  asked  that  that 
which  was  already  so  general  should  be  made  universal.  Repre- 
senting the  Shipowners'  Society  of  London,  he  stated  that  their 
reasons  for  desiring  exemption  from  liability  for  the  acts  of  their 
crews  were  that  the  responsibility  was  not  really  theirs;  it  had 
only  been  put  upon  them  by  recent  decisions  in  the  Courts,  and 
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not  by  any  direct  statute  ;  that  they  had  to  boar  very  heavy  risks 
as  shipowners  in  the  ordinary  prosecution  of  their  business;  and, 
aware  of  these  risks,  they  took  precautions  against  them,  their 
own  vigilance  being  supplemented  in  every  way  by  that  of  the 
law. 

The  Hon.  David  Dudley  Field,  of  New  York,  asked  whether 
they  would  or  would  not  by  this  resolution  change  the  law.  If 
they  put  goods  upon  the  London  and  North- Western  Railway  in 
Liverpool  for  London,  and  they  were  loat  through  the  fault  of  the 
company's  servants,  would  they  not  recover  from  the  company? 
He  thought  all  would  agree  that  the  proposal  was  not  in  accord- 
ance with  the  law  as  affecting  goods  carried  by  land,  and  therefore 
the  effect  of  it  would  be  to  have  a  law  for  the  sea  different  from 
that  for  the  land.  In  his  opinion  the  common  form  should  be: 
*  Received  certain  goods  to  be  carried  to 

.'  Everything  else  should  be  contained,  not  in  the 
bill  of  lading,  but  in  a  Code  of  Law.     He  opposed  the  motion. 

Mr.  Coudert,  of  New  York,  thought  it  unwise  to  adopt  the 
resolution ;  its  effect  would  be  to  permit  the  existence  of  a  liability 
on  land  which  was  abolished  on  the  sea,  without  any  apparent 
object  except  the  convenience  of  the  shipowner,  and  the  philosophy 
of  this  had  not  been  explained.  The  general  interest  of  the  com- 
mercial traveller  should  rather  be  considered,  and  the  efforts  of  the 
Association  should  be  directed  to  finding  out  what  would  be  most 
conducive  to  diligence  on  the  part  of  the  shipowner. 

Mb.  Shotton,  of  North  Shields,  supported  the  motion.  He 
observed  that  there  were  such  things  as  Board  of  Trade  inquiries, 
which  by  keeping  a  check  on  the  crews  of  vessels,  to  that  extent 
safeguarded  the  interests  of  the  merchant.  Both  merchant  and 
shipowner  had  insurable  risks,  and  it  was  their  duty  to  insure 
them. 

Mr.  Engels,  of  Antwerp,  held  that  it  was  practically  impossible 
to  render  a  shipowner  responsible  for  the  faults  of  all  his  crew. 
Some  of  the  men  had  to  be  shipped  at  the  last  moment  in  the 
place  of  others  who  had  neglected  to  join,  and  there  was  no  possi- 
bility of  examining  their  character  and  qualifications. 

Mr.  J.  6.  Alexander,  of  London,  explained  that  the  limitation 
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of  liability  of  railway  companies  applied  only  to  valuables,  and  not 
to  ordinary  goods. 

Mr.  Donald  Kennedy,  of  Liverpool,  thought  that  the  ship- 
owner, having  provided  a  good  ship,  and,  as  far  as  he  could  judge, 
a  good  crew,  had  done  his  duty,  and  all  the  rest  was  a  risk  which 
might  fairly  be  covered  by  insurance,  and  he  supported  the 
resolution. 

Mr.  Gray  Hill,  of  Liverpool,  said  it  struck  him  that  there  was  a 
most  important  point  of  difference  between  the  land-carrier  and  the 
carrier  by  sea.  The  case  of  railway  companies  was  not  analogous 
to  that  of  shipowners.  Why  was  it  that  an  employer  on  land  was 
held  responsible  for  the  acts  of  his  servants  ?  He  took  it  that  it 
was  partly  because  he  selected  his  own  servants,  but  still  more 
strongly  because  he  had  an  opportunity  of  superintending  the  ser- 
vant's acts  and  of  dismissing  him  if  he  found  he  was  acting  care- 
lessly. A  railway  company  had  the  conduct  of  an  engineer  or 
guard  constantly  under  its  supervision ;  but  a  shipowner,  having 
done  his  best  to  prepare  his  ship  for  sea,  and  having  selected  the 
best  oflScers  and  men  he  could  get,  had  no  means  of  communication 
with  her  after  she  left  Liverpool  or  any  other  port  until  she  reached 
her  port  of  destination  or  of  call.  It  was  impossible  for  him  to 
superintend  his  servants,  or  to  tell  what  they  were  doing.  If  they 
were  doing  wrong  he  had  no  means  of  knowing  it,  and  no  means 
of  dismissing  them  and  putting  proper  persons  in  their  places. 
There  was  also  another  distinction  between  railway  companies  and 
shipowners.  A  railway  company  had  a  monopoly.  It  had  gone  to 
Parliament  for  compulsory  powers  to  take  land  and  houses  for  the 
making  of  the  railway,  and  Parliament  had  properly  said  it  should 
not  have  those  powers  unless  it  had  certain  liabilities.  But  the 
shipowner  had  no  monopoly.  What  was  to  prevent  any  number 
of  cargo-owners,  who  thought  the  terms  of  the  bill  of  lading  were 
to  their  disadvantage,  from  combining  together  and  starting  a  line 
of  ships  for  themselves  ?  Or  what  was  to  prevent  other  shipowners, 
who  were  bidding  for  popularity  and  custom,  from  omitting  the  ob- 
noxious conditions  ?  There  was  no  monopoly  in  the  matter.  No- 
body was  obliged  to  travel  or  to  send  his  goods  by  any  particular 
line  or  ship,  and  the  matter  adjusted  itself  naturally  according  to 
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the  principles  of  free  trade.  Another  reason  why  he  opposed  the 
amendment  was  that  he  felt  satisfied  that  if  it  were  carried  it  would 
lead  to  no  practical  esult,  because,  in  order  to  establish  a  contract 
which  they  were  to  recommend  parties  to  adopt,  they  must  sup- 
pose that  the  parties  were  willing  to  adopt  it ;  and  what  inducement 
was  there  for  a  shipowner — a  steamship  owner  particularly — ^to 
adopt  a  contract  which  was  going  to  increase  his  liabilities  very 
greatly  ?  If  the  amendment  were  carried,  there  was  an  end  to  the 
discussion.     He  supported  the  resolution. 

Mr.  G.  a.  Laws,  speaking  on  behalf  of  the  Newcastle  ship- 
owners, opposed  the  amendment.  The  responsibility,  he  said,  for 
human  fallibility,  was  divided  by  Mr.  Lowndes  between  both  sets 
of  underwriters ;  it  would  be  made  by  Dr.  Wendt  to  rest  entirely 
on  those  of  the  shipowner. 

Herr  Meier,  of  Bremen,  doubted  whether  anybody  would  own 
ships  if  shipowners  were  to  be  made  liable  for  losses  arising  from 
the  faults,  and  even  errors  of  judgment,  of  their  crews.  The  insur- 
ance companies  had  to  cover  this  risk  for  those  who  insured.  He 
supported  the  resolution. 

After  I  had  been  heard  in  reply. 

The  amendment  was  put  to  the  meeting  by  the  Chairman  and 
negatived  by  a  considerable  majority.  The  resolution,  being  at 
once  put  substantively,  was  carried  by  a  similar  majority. 

The  meeting  then  adjourned. 


On  the  conference  reassembling,  the  debate  on  the 
proposed  International  Bill  of  Lading  was  resumed. 

Mr.  Richard  Lowndes  suggested  that  Mr.  Shotton's  proposals 
should  be  taken  first,  but,  on  Mr.  Atkinson  objecting  to  this 
manner  of  proceeding,  withdrew  his  suggestion. 

Mr.  Lowndes  being  then  called  upon  by  the  Chairman,  pro- 
ceeded to  read  the  draft  bill  of  lading  clause  by  clause. 

The  following  amendments  were  moved : — 

By  Mr.  Atkinson  :  *  That  the  word  "  either  "  be  inserted  before 
life,  in  the  phrase  "  for  saving  life  or  property." ' 
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The  amend ment  was  seconded  by  Mr.  Shotton,  but  after  a  short 
discussion  was  withdrawn. 

By  Dr.  Stubbs  :  *  That  no  special  clauses  be  inserted  in  the  bill 
of  lading,  but  that  all  such  clauses  be  inserted  in  a  Code  of  Af- 
freightment instead  of  a  bill  of  lading.' 

Dr.  Stubbs  said  that  he  moved  the  amendment  as  secretary  of 
the  committee,  and  in  accordance  with  the  opinions  expressed  by 
some  of  the  foreign  committees. 

The  President  ruled  this  motion  out  of  order  in  the  present 
stage  of  the  proceedings. 

By  Mr.  Gray  Hill:  'That  the  words  "the  purpose  of"  be 
inserted  after  the  word  "  for,"  and  before  the  word  "  saving,"  in  the 
phrase  "  necessary  for  saving  life  or  property." ' 

The  amendment,  being  seconded  by  Mr.  Atkinson,  was  carried 
unanimously. 

By  Mr.  John  Glover  :  *  That  the  words  "  so  far  as  reasonably 
necessary  "  be  omitted.' 

Mr.  Glover  contended  that  the  liberty  to  save  life  and  property 
should  be  an  absolute  liberty. 

I  seconded  the  amendment,  remarking  that  a  captain  of  a  vessel 
ought  not  to  be  put  in  a  position  of  having  to  weigh  in  his  mind 
the  question  whether  or  not  he  would  be  justified  in  deviating  from 
his  course  to  save  life. 

Mr.  Walford  supported  the  amendment. 

Mr.  Lowndes  said  the  question  had  been  very  seriously  discussed 
by  the  committee,  and  there  had  been  a  good  deal  of  argument  on 
both  sides,  but,  in  the  judgment  of  the  committee,  the  balance  was 
jn  favour  of  retaining  the  cautionary  words. 

Mr.  Shotton  was  afraid  that,  if  the  words  were  retained,  a  cap- 
tain of  a  steam  or  sailing  ship  would  be  very  chary  about  deviating 
from  his  course,  even  for  the  purpose  of  saving  life,  lest  he  might 
be  held  liable  for  any  loss  that  might  unfortunately  result. 

Mr.  Westgarth  supported  the  amendment. 

Mr.  Coudert  said  it  was  a  question  whether  a  deviation  for  the 
purpose  of  saving  life  could  ever  be  unreasonable.  If  a  captain  had 
that  purpose  in  his  mind  in  deviating  from  his  course,  his  conduct 
could  not  be  considered  unreasonable.     The  words  were  therefore 
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surplusage,  aud  he  thought  that  wherever  they  could  strike  out  an 
unnecessary  word  they  should  do  so. 

Mr.  Coke  thought  it  would  be  unreasonable  for  a  ship  of  5,000 
tons  to  deviate  from  its  course  for  the  purpose  of  saving  a  ship  of 
fifty  tons,  if  the  cargo  of  the  larger  ship  would  thereby  be  put  in 
danger ;  but  if  the  bill  of  lading  gave  the  captain  power  to  deviate 
under  any  circumstances,  his  action  could  not  be  disputed.  He 
opposed  the  amendment. 

Sir  Travers  Twiss  supported  the  amendment,  remarking  that 
if  the  clause  simply  dealt  with  the  saving  of  property  the  words 
would  be  useful ;  but,  as  it  dealt  also  with  the  saving  of  life,  they 
would  limit  very  much  the  discharge  of  the  duties  of  humanity. 

Mr.  Atkinson  also  supported  the  amendment. 

Mr.  Sparrow,  as  one  of  the  committee  which  had  drawn  up 
the  bill  of  lading,  protested  against  the  elimination  proposed,  on 
the  ground  that  it  would  be  holding  out  an  inducement  to  captains 
to  go  in  for  saving  property  at  sea  for  salvage  purposes,  in  the  in- 
terests of  themselves  and  their  owners,  quite  irrespective  of  the 
owners  of  cargo  committed  to  their  charge.  No  one  could  for  a 
moment  dispute  the  reasonableness  of  a  deviation  for  the  purpose 
of  saving  life,  and  there  could  therefore  be  no  fear  of  life  not  being 
saved  if  the  clause  stood  as  printed ;  but  if  the  words  quoted  were 
struck  out,  there  was  very  great  reason  to  fear  that  the  property 
in  the  salvor's  ship  might  be  put  to  very  great  risk  in  attempts  to 
save  other  property  merely  for  the  purpose  of  obtaining  salvage 
for  the  benefit  of  the  captain  or  owners  of  the  deviating  ship. 

Mr.  Gray  Hill  supported  the  amendment. 

Mr.  Wilson  opposed,  and  Mr.  Hodgkinson  spoke  in  favour 
of  it. 

The  amendment,  being  put  to  the  vote,  was  carried  by  a 
majority  of  11 ;  20  members  voted  for  and  9  against  it. 

By  Mr.  Atkinson  :  *  That  the  words  "  considerable  repairs  "  be 
substituted  for  the  word  "  repair." ' 

This  amendment  was  not  seconded. 

By  Myself  :  *  That  the  words  "  also  with  liberty,  in  case  the 
ship  shall  put  into  a  port  of  refuge  for  repair,  to  tranship  the  goods 
to  their  destination  by  any  other  steamer  (vessel)  "  be  omitted.' 
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Mr.  Atkinson  seconded  the  amendment,  observing  that  in  his 
opinion  the  liberty  proposed  should  only  be  given  when  consider- 
able repairs  were  necessary,  inasmuch  as  many  cargoes  deteriorated 
in  value  by  the  number  of  times  they  were  turned  over. 

Mr.  Richard  Lowndes,  Mr.  Engei-s,  Mr.  John  Glover,  and 
Mr.  Donald  Kennedy  opposed  the  amendment,  and  Mr.  Baily 
supported  it,  observing  that  he  had  known  a  master  tranship 
because  he  could  get  a  better  freight  by  so  doing. 

On  being  put  to  the  vote,  the  amendment  was  negatived  by  1 5 
votes  to  8. 

By  Mr.  Baily  :  *  That  the  words  "  necessarily  put  into  a  port  of 
refuge,  and  such  putting  in  will  entail  great  delay  and  expense, 
the  master  may  "  be  inserted  instead  of  the  words  "  put  into  a  port 
of  refuge  for  repair,  to." ' 

The  amendment  was  seconded  by  Mr.  Atkinson,  and  opposed 
by  Mr.  Richard  Lowndes,  and  rejected  by  18  votes  to  5. 

By  Mr.  Atkinson  :  *  That  the  words  "  if  unavoidable "  be 
inserted  after  the  words  *'  to  and  from  the  ship."  ' 

This  amendment  was  not  seconded. 

By  Mr.  Gray  Hill  :  *  That  the  words  "  perils  of  the  sea"  be 
inserted  after  the  words  "  act  of  God."  * 

The  amendment  was  seconded  by  Mr.  John  Glover,  and  carried 
by  1 7  votes  to  4. 

By  Mr.  Baily  :  *  That  the  words  "  barratry  of  the  master  and 
mariners  "  be  omitted.' 

Dr.  Stubbs  seconded  the  amendment,  observing  that  the 
word  '  barratry '  conveyed  entirely  diflFerent  meanings  in  different 
countries,  and  was  therefore  unsuitable  for  an  international  bill 
of  lading. 

Mr.  Richard  Lowndes  and  Mr.  Walford  opposed  the  amend- 
ment, which  was,  on  being  put  to  the  vote,  negatived  by  19  votes 
to  3. 

By  Judge  Warren  :  *  That  the  words  "  act  of  God  "  be  struck 
out,  on  the  grounds  that  the  phrase  was  superfluous  and  irreverent.' 

Professor  Peabody,  in  seconding  the  amendment,  said  that 
he  did  not  like  to  have  the  misfortunes  and  accidents  of  the  sea 
attributed  to  the  Supreme  Being. 
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!Mr.  Lowndes  deprecated  the  introduction  of  theological 
argument. 

The  Hon.  David  Dudley  Field  thought  it  was  not  a  question 
of  theology,  but  of  taste  and  reverence.  He  suggested  the  sub* 
stitution  of  the  words  "inevitable  accident"  or  "superhuman 
cause." 

Mr.  Westgarth  observed  that  to  leave  out  the  old  phrase,  *  the 
act  of  God,'  would  be  tantamount  to  a  revolution. 

Mr.  Atkinson  said  there  was  no  more  irreverence  in  inserting 
the  words  *  the  act  of  God,*  than  in  using  the  phrase  '  so  help  me 
God,'  when  people  gave  evidence.  He  objected  most  thoroughly 
to  omitting  from  the  bill  of  lading  words  which  had  descended  to 
them  as  a  relic  of  the  piety  of  their  forefathers. 

Mr.  Grey  Hill  said  the  words  had  received  a  judicial  inter- 
pretation for  many  years,  but  '  superhuman  cause '  would  cover 
them. 

Mr.  Coudert  thought  the  phrase  should  be  retained  as  an 
expression  of  reverence. 

M.  Clunet  supported  the  rejection  of  the  phrase,  as  being 
completely  useless.  The  words  *  casus  fortuitusy  which  were  used 
in  the  bills  of  lading  in  ancient  Rome,  appeared  to  him  to  be 
sufficient  for  all  species  of  bills  of  lading.  If  they  inserted  the 
words  *the  act  of  God,'  they  would  be  equally  necessary  in  a 
contract  for  the  transport  of  goods  by  rail. 

I  remarked  that  no  such  words  as  ^  the  act  of  God '  appeared 
in  the  German  bill  of  lading. 

The  resolution  was  rejected  by  27  votes  to  12. 

The  conference  then  adjourned  until  two  o'clock. 

On  reassembling,  the  consideration  of  the  proposed  bill  of 
lading  was  continued,  and  amendments  were  further  moved  as 
follows : — 

By  Mr.  Hodgkinson  :  *  That  the  word  "  crew  "  be  substituted 
for  the  word  "  mariners,"  in  the  phrase  "  barratry  of  the  master 
and  mariners." ' 

This  was  seconded  by  me,  and  carried  by  8  votes  to  5. 

By  Myself  :  *  That  the  words  "  even  when  occasioned  by  the 
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negligence,  default,  or  error  in  judgment  of  the  pilot,  master, 
mariners,  or  other  servants  of  the  shipowners,"  be  omitted.* 

Mr.  Hoyne,  of  Chicago,  seconded  the  amendment,  which  was 
supported  by  Dr.  Molengraaff,  Mr.  Coudert,  Dr.  Jacobsen,  and 
M.  Clunet  ;  and  opposed  by  Mr.  Atkinson,  Mr.  John  Glover, 
Mr.  Walford,  Mr.  Shotton,  Mr.  Richard  Lowndes,  and  Mr. 

HODGKINSON. 

After  I  had  been  heard  in  reply,  the  amendment  was  put  to 
the  vote,  and  rejected  by  22  votes  to  7. 

By  Mr.  Sparrow  :  *  That  the  following  words  be  added  after  the 
phrase  "  description  of  goods  shipped  " :  "  provided  that  no  clause 
in  this  bill  of  lading  shall  have  the  effect  of  relieving  the  ship 
from  liability  for  the  right  delivery  of  the  cargo,  or  for  damage 
arising  from  improper  stowage." ' 

The  amendment  was  seconded  by  Mr.  Coke,  but  rejected  by 
21  votes  to  5. 

By  Dr.  Molengraaff  :  *  That  the  words  "  nor  for  losses  or 
deterioration  arising  from  the  nature  "  be  substituted  for  the  words 
"  nor  for  decay,  putrefaction,  rust,  sweat,  change  of  character, 
drainage  or  leakage  arising  from  the  nature." ' 

The  amendment  was  not,  however,  seconded. 

By  Mr.  John  Glover  :  '  That  the  words  "  on  delivery "  be 
inserted  after  the  word  " paid,"  in  the  phrase  "as  per  margin,  to 
be  paid  by." ' 

The  amendment  was  seconded  by  Mr.  Kennedy,  and  supported 
by  me,  and  carried  unanimously. 

By  Dr.  Tomkiks  :  '  That  the  word  "  Rules  "  be  substituted  for 
the  word  "  Code,"  in  the  phrase  "  York-Antwerp  Code." ' 

Mr.  William  Hope  seconded  the  amendment.  Dr.  Wendt 
having  spoken  in  support  of,  and  Mr.  Lowndes  against  it,  it  was 
put  to  the  vote  and  adopted,  the  numbers  being  24  to  3. 

By  Mr.  SnorroN :  *  That  the  words  "  if  in  the  United  Kingdom 
of  Great  Britain  and  Ireland,  but  if  elsewhere,"  be  inserted  after 
the  woi'ds  "  without  discount." ' 

This  was  seconded  by  me,  but,  after  some  discussion,  rejected 
by  23  votes  to  2. 
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By  Mr.  Van  Eeten  :  '  That  the  words  "  or  its  equivalent "  be 
inserted  after  the  words  "  in  cash." ' 

The  amendment  was  seconded  by  Mr.  Engels,  but  rejected, 
8  members  voting  for  it  and  4  against. 

By  Mr.  Atkinson  :  '  That  the  words  "  hath  aflSrmed  to  three 
bills  of  lading  all  of  this  tenor  and  date,  drawn  as  first,  second, 
and  third,  the  first  of  which  bills  being  accomplished,  the  others 
to  stand  void,"  be  substituted  for  the  words  "  hath  affirmed  to 
bills  of  lading,  all  of  this  tenor  and  date,  the  one  of  which  bills 
being  accomplished,  the  others  to  stand  void." ' 

Mr.  John  Glover  having  seconded  the  amendment,  Mr. 
Westgarth  moved  the  insertion  of  a  clause  to  the  effect  that  there 
should  be  '  certified  copies  of  any  number '  of  the  bill  of  lading. 

This  proposal  was,  however,  negatived  by  11  votes  to  4,  and 
Mr.  Atkinson's  amendment  carried  by  14  to  1. 

A  proposition  having  been  made  by  Judge  Warren,  and 
seconded  by  Mr.  Walford,  to  the  efiect  that  the  position  of  the 
word  *  excepted,'  in  the  earlier  part  of  the  bill  of  lading,  should  be 
altered,  Mr.  Atkinson  rose  to  order,  and  it  was  overruled  by  the 
Chairman. 

A  discussion  then  arose  as  to  whether  the  remaining  clauses 
should  be  proceeded  with  by  the  meeting,  or  should  be  referred 
to  a  committee ;  but  it  was  decided  to  proceed. 

It  was  then  moved  by  Mr.  Sparrow  :  '  That  the  words  *'  and 
whether  such  shipper  be  principal  or  agent,"  in  clause  4,  be  omitted.* 

No  member  rising  to  second  the  amendment,  it  was  not  put  to 
the  vote. 

By  Mr.  Atkinson  :  '  That  the  words  "  as  regards  all  the  perils 
excepted  in  this  bill  of  lading,"  in  clause  6,  be  omitted.' 

Mr.  Shotton  seconded  the  amendment. 

Mr.  Lowndes  and  Mr.  Sparrow  having  spoken  against  it,  and 
Mr.  Atkinson  replied  on  the  objections,  it  was  put  to  the  meeting 
and  rejected  by  13  votes  to  4. 

By  Mr,  Atkinson:  *That  the  words  "or  mob"  be  inserted 
after  the  word  "  power,"  in  clause  8. 

The  amendment,  however,  was  not  seconded. 

By  Mr.  Coudert  :  *  That  the  words  *^  a  lien  thereon  "  be  substi- 
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tuted  for  the  words  "  borne  by  the  owners  or  receivers  thereof,"  in 
clause  8/ 

M.  Clunet  seconded  the  amendment,  but  it  was  lost  by  7  votes 
to  4. 

By  Mr.  Shotton  :  '  That  the  word  "  demurrage  "  be  inserted 
after  the  words  "  back  freight,"  in  clause  9.' 

Mr.  Engels  seconded  the  amendment,  and  it  was  carried  by  9 
votes  to  4. 

By  Mr.  Engels  :  *  That  clause  10  be  omitted.' 

This  was  seconded  by  Mr.  William  Hope,  and  supported  by 
Dr.  Molengraaff.  Mr.  Lowndes  having  been  heard  contrd,  and 
Mr.  Engels  in  reply,  it  was  put  to  the  vote  and  negatived  by  18 
votes  to  6. 

By  Mr.  Atkinson  :  '  That  the  words  "  but  the  consignee  is  at 
liberty  to  abandon  his  entire  consignment  for  the  freight  on  it,  pro- 
vided he  elects  to  do  so  before  taking  delivery,"  in  clause  12,  be 
omitted.' 

Mr.  Shotton  seconded  the  amendment,  and  it  was  carried  by 
15  votes  to  9. 

By  Mr.  Atkinson  :  *  That  clause  14  be  omitted.' 

This  was  seconded  by  Mr.  Shotton,  but  rejected,  9  members 
voting  for  and  12  against  it. 

By  Mr.  Hodgkinson:  'That  the  words  "voluntarily  aban- 
doned "  be  substituted  for  the  words  "  parted  with,"  in  clause 
14.' 

Mr.  Shotton  having  seconded,  and  Mr.  Coudert  spoken  against 
the  amendment,  it  was  negatived  by  13  votes  to  5. 

By  Mr.  Gray  Hill  :  '  That  the  words  "  to  the  extent  of  the 
value  of  the  lien  "  be  inserted  at  the  beginning  of  clause  14.' 

The  amendment  having  been  seconded,  was  carried  by  9  votes 
to  3. 

By  Sir  Travers  Twiss  :  '  That  the  word  "  consignee  "  be  sub- 
stituted for  the  word  "  consignees  "  in  the  early  part  of  clause  15.' 

This  was  agreed  to  unanimously. 

By  M.  Clunet  :  *  That  the  following  paragraph  be  inserted 
at  the  end  of  clause  15  :  "  The  master  shall  be  entitled  to  recover 
from  the  shipper  the  difference  between  the  amount  of  freight  sti- 
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pulated  in  the  bill  of  lading  and  the  proceeds  of  the  goods,  should 
the  consignee  neglect  or  refuse  to  receive  the  same."  * 

This  was  seconded  by  Mr.  Eouse,  and  supported  by  Mr. 
CoDDERT,  and,  being  put  to  the  meeting,  was  carried  by  1 7  votes 
to  1. 

By  Mr.  Engels  :  *  That  the  words  "  at  the  expense  and  risk  of 
the  owner  of  the  goods  "  be  substituted  for  the  words  "  at  the  con- 
signee's expense  and  risk,"  in  clause  15.' 

Mr.  Coudert  seconded  the  amendment,  and  it  was  carried 
unanimously. 

By  Mr.  Walford  :  '  That  the  word  "  Liverpool "  be  omitted.' 

This  was  agreed  to  unanimously. 

By  Mr.  Atkinson  :  '  That  the  word  "  quality  "  be  inserted  after 
the  word  "  weight "  in  the  phrase  "  weight  and  contents  unknown."  ' 

The  amendment  was  agreed  to  unanimously. 

By  Mr.  Snape:  *  That  the  words  "  within  reasonable  time,"  be 
inserted  after  the  word  "expense,"  in  clause  11.' 

The  amendment  having  been  seconded  by  Dr.  Tomki^js,  was 
agreed  to  without  voting. 

Finally,  it  was  moved  by  Mr.  Shotton,  and  seconded  by  Mr. 
Atkinson  :  '  That  the  draft  bill  of  lading  so  amended  be  adopted 
by  this  conference.' 

The  resolution  was  agreed  to  unanimously  amid  prolonged 
applause. 

The  following  is  a  copy  of  the  bill  of  lading  as  adopted :  — 

Shipped,  in  apparent  good  order  and  condition,  by  in 

and  upon  the  good  steam  ship  called  the  now  lying  in  the 

port  of  and  bound  for  with  liberty  to  call  at  any 

ports,  in  any  order,  to  sail  without  pilots,  and  to  tow  and  assist 
vessels  in  distress,  and  to  deviate  for  the  purpose  of  saving  life  or 
property ;  also  with  liberty,  in  case  the  ship  shall  put  into  a  port  of 
refuge  for  repair,  to  tranship  the  goods  to  their  destination  by  any 
other  steamer  (vessel) ;  and  with  liberty  to  convey  goods  in  lighters 
to  and  from  the  ship,  at  shipper's  risk.  Such  lighterage  to  be 
at  ship's  expense,  except  that  if  the  cargo  is  necessarily  landed  in 
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lighters,  the  ship  being  unable  to  reach  the  port  of  deatiuation,  the 
cost  of  such  lighterage  shall  fall  on  the  cargo 
being  marked  and  numbered  as  per  margin ;  and  to  be  delivered 
in  the  like  good  order  and  condition  at  the  aforesaid  port  of 

The  act  of  God,  perils  of  the  sea,  fire,  barratry  of  the  master  and  crew, 
enemies,  pirates  and  thieves,  arrest  and  restraint  of  princes,  rulers,  and 
people,  collisions,  stranding,  and  other  accidents  of  navigation,  excepted, 
even  when  occasioned  by  the  negligence,  default,  or  error  in  judgment  of  the 
pilot,  master,  mariners,  or  other  servants  of  the  shipowners. 

Ship  not  answerable  for  losses  through  explosion,  bursting  of  boilers^ 
breakage  of  shafts,  or  any  latent  defect  in  the  machinery  or  hull,  not  re- 
sulting from  want  of  due  diligence  by  the  owners  of  the  ship  or  any  of  them, 
or  by  the  ship's  husband  or  manager;  nor  for  decay,  putre&ction,  rust, 
sweat,  change  of  character,  drainage,  or  leakage,  arising  from  the  nature  of 
the  goods  shipped  or  the  insufficiency  of  the  packages ;  nor  for  any  damage 
or  loss  occasioned  by  the  prolongation  of  the  voyage  ;  nor  for  obliteration  or 
absence  of  marks,  numbers,  addresses,  or  descriptions  of  goods  shipped. 

unto  or  to  his  or  their  assigns,  freight,  primage  and 

charges  for  the  said  goods,  as  per  margin,  to  be  paid  on  deliveiy 
by  .     Freight  to  be  paid  in  cash,  without  discount,  at 

the  rate  of  exchange  for  banker's  bills  at  sight,  current  on  the  day 
of  the  ship's  entry  inwards  at  the  custom-house.  General  Average 
payable  according  to  York-Antwerp  Rules. 

In  witness  thereof,  the  master  or  agent  of  the  said  ship  hath 
affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date  (drawn 
as  first,  second,  and  third),  the  first  of  which  bills  being  accom- 
plished, the  others  to  stand  void. 

1.  Quality -marks,  if  any,  to  be  of  the  same  size  as  and  contiguous  to  the 
leading  marks ;  and  if  inserted  in  the  shipping  notes  accepted  by  the  mate, 
the  master  is  bound  to  sign  bills  of  lading  conformable  thereto. 

2.  Ship  not  liable  for  breakage  of  glass,  earthenware,  or  china. 

8.  Not  accountable  for  goods  of  any  description  which  are  above  the  value 
of  lOOZ.  per  package,  unless  the  value  be  herein  expressed  and  a  special 
agreement  made  ;  nor  for  gold,  silver,  bullion,  specie,  documents,  jewellery, 
pictures,  embroideries,  or  works  of  art,  silks,  furs,  china,  watches,  or  clocks, 
imless  bills  of  lading  are  signed  therefor,  with  the  value  therein  expressed, 
and  a  special  agreement  be  made. 

4.  Shippers  accountable  for  any  loss  or  damage  to  ship  or  cargo  caused 
by  inflammable,  explosive,  or  dangerous  goods,  shipped  without  full  disclosm'e 
of  their  nature,  whether  such  shipper  shall  have  been  aware  of  it  or  not,  and 
whether  such  shipper  be  principal  or  agent ;  such  goods  may  be  thrown  over- 
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board  ot  destroyed  by  the  master  or  owner  of  the  ship  at  any  time  without 
compensation. 

5.  All  fines  or  damages  which  the  ship  or  cargo  may  incur  or  suflfer  by 
reason  of  incorrect  or  insufficient  marking  of  packages  or  description  of  their 
contents,  shall  be  paid  by  the  shipper  or  consignee,  and  the  ship  shall  have 
a  lien  on  the  goods  of  such  shipper  or  consignee  for  the  amount  thereof. 

6.  Goods  delivered  to  the  ship,  whilst  on  quay  awaiting  shipment,  to  be 
at  shipper's  risk  as  regards  all  the  perils  excepted  in  this  bUl  of  lading. 

7.  Goods  once  shipped  cannot  be  taken  away  by  the  shipper  except  npon 
pajnnent  of  fiill  fireight,  together  with  the  expenses  of  landing  them,  and 
compensation  for  any  damages  sustained  by  the  owners  through  such  taking 
away. 

8.  In  case  the  ship  shaU  be  prevented  from  reaching  her  destination  by 
quarantine,  blockade,  ice,  or  the  hostile  act  of  any  Power,  the  master  or 
owners  may  discharge  the  goods  into  any  dep6t  or  lazaretto,  or  at  any  near 
available  port ;  all  expenses  thereby  incurred  upon  the  goods  to  be  borne  by 
the  owners  or  receivers  thereof. 

9.  Ship  to  have  a  lien  on  all  goods  for  payment  of  freight  and  charges, 
including  back  freight,  demurrage,  forwarding  charges,  and  charges  for 
carriage  to  port  of  shipment,  whether  payable  in  advance  or  not. 

10.  If  the  ship  is  able  to  carry  the  goods  to  their  destination,  but  the  goods, 
by  reason  of  damage  sustained  or  of  their  own  nature,  are  not  fit  to  be  carried 
all  the  way,  and  if  such  goods  have  received  an  enhancement  of  value  by 
reason  of  their  partial  carriage,  the  ship  shall  be  entitled  to  a  pro  rata 
freight  in  proportion  to  the  distance  performed,  which  freight  is  in  no  casd 
to  exceed  the  amount  of  such  enhancement  of  value.  Pro  raid  freight  is 
admissible  in  no  other  case  than  that  dealt  with  in  the  preceding  sentence, 
unless  there  be  an  acceptance  of  the  goods  by  the  shipper  or  owner  of  the 
goods. 

11.  When  the  goods  are  fit  to  be  carried  to  their  destination,  but  the  ship 
is  unable  to  carry  them,  the  shipowner  may  earn  full  freight  by  sending  the 
goods  to  their  destination  at  his  own  expense  within  reasonable  time  in 
another  bottom :  this  right  is  not  affected  by  an  abandonment  of  the  ship 
by  her  crew,  or  to  the  underwriters :  and  the  ship  is  to  be,  for  this  purpose, 
deemed  unable  to  carry  the  goods  to  their  destination,  if  she  either  cannot 
be  repaired  at  all,  or  cannot  be  repaired  except  at  an  expense  exceeding  her 
value  when  repaired. 

12.  Full  freight  is  due  on  damaged  goods. 

18.  No  freight  is  due  on  any  increase  in  bulk  or  weight  caused  by  the 
absorption  of  water  during  the  voyage. 

14.  To  the  extent  of  the  value  of  the  lien,  freight  which  by  the  terms  of 
the  bill  of  lading  is  made  payable  by  the  consignee  cannot  be  demanded 
from  the  shipper,  after  the  master  has  parted  with  his  lien  on  the  goods. 

15.  The  goods,  if  not  taken  by  the  consignee  immediately  on  landing,  or 
within  such  further  time  as  is  provided  by  the  regulations  of  the  port  of  dis- 
charge, may  be  stored  by  the  master,  at  the  expense  and  risk  of  the  owner  of 
the  goods.  The  master  shall  be  entitled  to  recover  from  the  shipper  the 
difference  between  the  amount  of  freight  stipulated  in  the  bill  of  lading  and 
the  proceeds  of  the  goods,  should  the  consignee  neglect  or  refuse  to  receive 
the  same. 
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16.  In  the  event  of  claimB  for  short  delivery,  when  the  ship  reaches  her 
destination  the  price  to  be  the  market  price  at  the  port  of  destination  on  the 
day  of  the  ship's  reporting  at  the  custom-house,  less  all  charges  saved. 

Notice. — In  accepting  this  bill  of  lading,  the  owner  of  the 
goods  and  the  shipper  expressly  accept  and  agree  to  all  its  stipu- 
lations and  conditions,  whether  written  or  printed. 

Dated  in  ,  this  day  of  188  . 

Weight,  quality,  and  contents  unknown. 
{The  words  printed  in  italics  are  to  be  omitted  in  the  case  of  sailing  ships.) 

The  following  is  the  report  on  the  form  of  bill  of  lading  for 
steamships,  proposed  by  the  Committee  of  the  New  York  Produce 
Exchange : — 

The  proposed  bill  of  lading  is  based  upon  the  form  adopted  last 
August  at  the  '  Conference  of  the  Association  for  the  Reform  and 
Codification  of  the  Law  of  Nations,'  but  differs  from  its  model  in 
many  important  respects. 

The  *  Conference '  bill  of  lading,  although  far  from  being  a 
perfect  instrument  in  the  sense  that  under  its  provisions  *the 
shipper  of  goods  between  the  shipowner  and  the  underwriter  will 
be  kept  harmless  from  all  risks  except  those  of  the  market,'  is  still 
immeasurably  superior  in  the  protection  it  affords  to  shippers,  in 
these  re8X)ects,  to  any  of  those  now  issued  by  the  great  steamship 
lines.  The  modifications  that  we  suggest,  we  believe,  will  be  more 
likely  to  secure  for  it  the  approval  of  underwriters,  and  thus  afford 
the  full  protection  that  shippers  are  entitled  to. 

We  propose  to  show,  by  a  comparison  of  the  '  Conference '  bill 
of  lading  with  those  now  in  use  in  the  Atlantic  export  trade, 
wherein  its  provisions  are  more  favourable  to  the  shipper,  and  to 
point  out  the  changes  that  we  suggest,  and  our  reasons  for  so 
doing. 

In  the  very  first  sentence,  '  Shipped  in  apparent  good  order, 
we  find  a  qualification  introduced  which  a  number  of  bills  of  lading 
now  in  use  do  not  contain.     Out  of  thirty-six  bills  of  lading  exa- 
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mined  by  us,  only  fifteen  use  the  adjective  *  apparent.'  It  is 
evident,  however,  that  any  acknowledgment  of  the  condition  of 
the  goods  which  describes  them  as  being  *  in  good  order/  must  be 
based  on  their  external  appearance,  and  therefore  we  do  not  con- 
sider the  addition  of  this  word  as  material,  and  have  retained  it  in 
our  proposed  form. 

The  liberty  to  '  call  at  any  ports  in  any  order '  would  give  as 
wide  a  liberty  of  deviation  as  any  bill  of  lading  now  in  use  provides 
for,  and  would  not  be  covered  by  any  ordinary  policy  of  insurance 
without  express  agreement. 

The  various  liberties  now  claimed  by  the  steamship  lines  are  as 
follows : — 

North  Oerman  Lloyd. — '  With  liberty  to  call  at  any  intermediate 
port.' 

Hamburg  Am,  Pk.  Compy. — *  No  liberty  at  all.' 

Cunard  Line. — '  With  liberty  to  call  at  any  port,  or  ports,  to 
receive  fuel,  to  load  or  discharge  cargo,  or  for  any  other  purpose 
whatsoever.' 

White  Star. — '  With  liberty  to  call,'  &c.,  exactly  as  above. 

Inman  Line. — '  To  call  at  any  intermediate  port  for  any  pur- 
pose.' 

National  Line. — *  To  have  liberty  to  call  at  any  port  or 
ports.' 

Anchor  Line^  Olasgow  service. — '  With  liberty  during  the  voyage 
to  call  at  any  port,  or  ports,  to  receive  fuel,  to  load  or  discharge 
cargo,  or  for  any  other  purpose  whatsoever.' 

Anchor  Lirie,  Liverpool  service. — ^  With  liberty  to  call  at  any 
intermediate  port  for  any  purpose.' 

Anchor  Line^  Bristol  service. — '  With  liberty,'  Ac.,  as  per  Glas- 
gow service. 

Ouio7i  Line. — '  No  liberty  at  all.' 

Monarch  Line. — '  To  call  at  any  intermediate  port  or  ports  for 
any  purpose.' 

Compagnie  Oenl.  Trans^Atlantiqtie. — •  With  liberty  to  call  at 
any  intermediate  ports.' 

Wilson  Line. — *  No  liberty  at  all.' 

Oreat  Western  Line. — '  With  liberty  during  the  voyage  to  call 
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at  any  port,  or  ports,  to  receive  fuel,  to  load  or  discharge  cargo,  or 
for  any  porpose  whatsoever.' 

State  Line. — '  With  liberty,'  &c.,  as  Great  Western  Line. 

Red  Star  Line^  Antwerp, — '  To  call  at  any  intermediate  port.' 

White  Cross  Line, — '  To  call  at  any  port  or  ports,'  &c.,  as  per 
Great  Western  Line  and  others. 

ThingvaUa  Line, — *  To  call  at  any  port  or  ports,'  &c.,  as  above. 

Netlierlands^  American. —  'To  call  at  any  port  or  ports,'  Ac.,  as 
above. 

Bordeaux  Line,  Funch,  Edye  &  Co. — '  To  call  at  any  port  or 
ports,'  Ac.,  as  above. 

Royal  Netherland. — *  To  call  at  any  port  or  ports,'  &c.,  as 
above. 

Taurus  Line. — '  To  call  at  any  port  or  ports,'  &c.,  as  above. 

Merchants'  Line,  New  York  to  Havre. — '  To  call  at  any  port  or 
ports,'  Ac,  as  above. 

Furness  Line, — *  To  call  at  any  port  or  ports,'  Ac.,  as  above. 

Centaur  Line, — '  To  call  at  any  port  or  ports,'  Ac.,  as  above. 

Cambrian  Line, — '  To  call  at  any  port  or  ports,'  Ac,  as  above. 

Arrow  Line, — '  To  call  at  any  port  or  ports,'  Ac.,  as  above. 

Bristol  Line. — '  To  call  at  any  port  or  ports,'  Ac.,  as  above. 

Edwards  Line, — '  No  liberty  at  all.' 

Red  Cross  Line. — '  With  liberty,  before  shipment  or  at  any 
period  of  the  voyage,  and  so  often  as  may  be  deemed  expedient  or 
at  any  port  or  place,  to  ship  the  whole  or  part  by  any  other  steamer 
(whether  belonging  to  the  owners  of  the  said  steamship  or  not),  to 
tranship  or  land  or  store  or  put  into  hulk  or  craft  for  such  time  as 
may  be  deemed  expedient,  and  thence  re-ship  on  any  other  steamer, 
whether  belonging  to  the  owners  of  the  said  steamship  or  not,  and 
with  liberty  for  the  said  steamer  or  substituted  steamer  or  steamers 
to  proceed  to  or  stay  at  any  ports  or  places  whatsoever  on  the 
coasts  of  Great  Britain  or  Ireland,  or  on  the  continent  of  Europe 
or  Africa,  or  the  islands  of  the  Atlantic,  whether  in  or  out  of  the 
customary  or  advertised  route,  in  any  rotation  and  for  any  purpose 
whatsoever.' 

The  steamers  of  the  Bed  Cross  Line  are  no  longer  running  in 
the  Atlantic   trade,  and  this  document  has  therefore  rather  an 
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historic  than  a  practical  value.  We  reproduce  it  to  show  how  far 
the  shipowners  may  endeavour  to  exempt  themselves  from  liability 
if  unchecked  by  united  action  on  the  part  of  shippers. 

We  suggest  as  a  proper  modification  of  the  clause,  « with  liberty 
to  call  at  any  ports  in  any  order/  the  words,  '  with  liberty  to  call 
at  any  intermediate  ports.' 

The  next  clause,  '  To  sail  without  pilots,  and  to  tow  and  assist 
vessels  in  distress,  and  to  deviate  for  the  purpose  of  saving  life  or 
property,'  is,  with  slight  verbal  modifications,  contained  in  all  bills 
of  lading  now  used  by  steamers.  We  have  retained  this  clause  for 
the  following  reasons  : — 

It  is  the  invariable  rule  for  steamships  to  take  pilots,  the  liberty 
of  not  doing  so  being  only  used  in  exceptional  cases. 

The  shipowner  needs  no  permission  *  to  tow  and  assist  vessels 
in  distress,  or  to  deviate  for  the  purpose  of  saving  life  • '  for  the 
former  is  already  granted  by  established  custom,  and  the  latter  is 
provided  for  by  the  law  of  every  civilised  country.  Deviation  to 
save  property  only,  however,  as  in  the  case  of  towing  an  abandoned 
ship  into  port,  will  forfeit  any  policy  of  insurance,  unless  as  before 
stated,  in  regard  to  the  '  liberty  to  call  at  any  port  or  ports,'  it  is 
provided  for  by  express  stipulation. 

The  law  on  this  subject  is  clearly  laid  down  by  Chief  Justice 
Cockbum  in  Scaramanga  v.  Stamp  (Law  Beports,  5  C.  P.  D.  816). 
The  Chief  Justice  gives  the  result  of  the  American  authorities, 
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'  Deviation  for  the  purpose  of  saving  life  is  protected,  and  in- 
volves neither  forfeiture  of  insurance  nor  liability  to  the  goods' 
owner  in  respect  of  loss  which  would  otherwise  be  within  the  ex- 
ception of  "perils  of  the  seas."  And  as  a  necessary  consequence 
of  the  foregoing,  deviation  for  the  purpose  of  communicating  with 
a  ship  in  distress  is  allowable,  inasmuch  as  the  state  of  the  vessel 
in  distress  may  involve  danger  to  life.  On  the  other  hand,  devia- 
tion  for  the  sole  purpose  of  saving  property  is  not  thus  privileged, 
but  entails  all  the  usual  consequences  of  deviation.  If,  therefore 
the  lives  of  the  persons  on  board  a  disabled  ship  can  be  saved  with- 
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out  saving  the  skip,  as  by  taking  them  off,  deviation  for  the  purpose 
of  saving  the  ship  will  carry  with  it  all  the  consequences  of  an  un- 
authorised deviation.  But,  where  the  preservation  of  life  can 
only  be  effected  through  the  concurrent  saving  of  property,  and 
the  bond  fide  purpose  of  saving  life  forms  part  of  the  motive  which 
leads  to  the  deviation,  the  privilege  will  not  be  lost  by  reason  of 
the  purpose  of  saving  property  having  formed  a  second  motive  for 
deviating.'  In  these  propositions  Chief  Justice  Cockbum  entirely 
concurs,  and  continues : — 

'  There  would  be  much  force,  no  doubt,  in  the  argument  that 
it  is  to  the  common  interest  of  merchants  and  insurers,  as  well  aa 
of  shipowners,  that  ships  and  cargoes,  when  in  danger  of  perishing, 
should  be  saved ;  and,  consequently,  that,  as  a  matter  of  policy,  the 
same  latitude  should  be  aUowed  in  respect  of  saving  property  as  in 
the  respect  of  the  saving  of  life,  were  it  not  that  the  law  has  pro- 
vided another  and  a  very  adequate  motive  for  the  saving  of  property 
by  securing  to  the  salvor  a  liberal  proportion  of  the  property  saved 
— a  proportion  in  which  not  only  the  value  of  the  property  saved 
but  also  the  danger  run  by  the  salvor  to  life  or  property,  is  taken 
into  account,  and  in  calculating  which,  if  it  be  at  once  settled  that 
the  insurance  will  not  be  protected,  nor  the  shipowner  freed  from 
liability,  in  respect  of  loss  of  cai^,  the  risk  thus  run  will,  no 
doubt,  be  included  as  an  element.' 

We  cannot  help  thinking  that  it  would  be  for  the  interest  of 
underwriters  to  extend  the  liberty  of  deviation  to  the  saving  of 
property  as  well  as  of  life,  since  by  so  doing  claims  for  salvage  in 
such  cases  would  be  materially  reduced. 

We  have  retained  the  clause,  *  with  liberty,  in  case  the  ship 
shall  put  into  a  port  of  refuge  for  repairs,  to  tranship  the  goods 
to  their  destination  by  anv  other  steamer,'  because  it  has  been,  for 
many  years  past,  approved  by  underwriters  as  being  for  the  general 
benefit  of  all  concerned.  We  have  modified  the  clause,  ^  with  liberty 
to  convey  goods  in  lighters  to  and  from  the  ship  at  shippers'  risk. 
Such  lighterage  to  be  at  ship's  expense,*  by  omitting  the  concluding 
sentence,  '  except  that  if  the  cargo  is  necessarily  landed  in  lighters, 
the  ship  being  unable  to  reach  the  port  of  destination,  the  cost  of 
such  lighterage  shall  fall  on  cargo  ; '  because  this  is  fully  pronded 
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for  afterwards  in  section  8  of  the  *  Conference  '  bill  of  lading ;  in 
our  form,  section  7. 

The  most  important  clause  in  all  bills  of  lading  is  that  in  which 
the  shipowner  describes  the  perils  and  accidents  from  which  he 
claims  exemption.  The  *  Conference '  bill  of  lading  is  in  this,  as 
in  all  other  respects,  more  moderate  than  any  of  those  in  present 
use  ;  but,  in  our  opinion,  requires  still  further  limitation.  Its  terms 
are  as  follows : — 

*  The  act  of  God,  perils  of  the  sea,  fire,  barratry  of  the  master 
and  crew,  enemies,  pirates  and  thieves,  arrest  and  restraint  of 
princes,  rulers  and  people,  collisions,  stranding  and  other  accidents 
of  navigation  excepted,  even  when  occasioned  by  the  negligence, 
default  or  error  in  judgment  of  the  pilot,  master,  mariners,  or 
other  servants  of  the  shipowners.  Ship  not  answerable  for  losses 
through  explosion,  bursting  of  boilers,  breakage  of  shafts,  or  any 
latent  defect  in  the  machinery  or  hull  not  resulting  from  want  of 
due  diligence  by  the  owners  of  the  ship,  or  any  of  them,  or  by  the 
ship's  husband  or  manager.* 

This  clause  we  propose  to  modify  as  follows  :  *  The  perils  of  the 
seas,  fire,  barratry  of  the  master  and  crew,  enemies,  pirates,  assail' 
iiig  thieves,  arrest  and  restraint  of  princes,  rulers  and  peoples  ex- 
cepted. Ship  not  answerable  for  losses  by  collisions,  stranding  and 
other  accidents  of  navigation,  even  when  occasioned  by  the  negli- 
gence, default  or  error  in  judgment  of  the  pilot,  master,  mariners, 
or  other  servants  of  the  shipowner ;  nor  for  losses  through  explosion, 
bursting  of  boilers,  breakage  of  shafts,  or  any  latent  defect  in  hull 
or  machinery,  not  resulting,  in  either  case,  from  want  of  due  dili- 
gence by  the  owners  of  the  ship,  or  any  of  them,  or  by  the  ship's 
husband,  or  manager.' 

The  bills  of  lading  in  present  use  contain  exemptions  in  addi- 
tion to  those  made  in  the  '  Conference '  bill  of  lading,  viz. : — 
Ncyrth  German  Lloyd's, — '  Robbers,  vermin,  jettison.' 
Homhurg  Am,  Packet  Co. — *  Robbers,  vermin,  jettison.' 
Cunard. — *  Robbers,  vermin,  rain,  stowage  or  contact  with,  or 
smells  or  evaporation  or  taint  or  breakage  from,  other  goods,  negli- 
gence, default  OT  error  in  judgment  of  stevedores.' 

c  c  2 
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White  Star.—^  Robbers,  vermin,  rain,  or  from  stowage  or  con- 
tact with,  or  smells  or  evaporation  or  taint  from  other  goods.' 

Inman. — '  Thieves  of  whatever  kind,  whether  on  board  or  not, 
verminj  riots,  strikes,  lock-outs  or  stoppage  of  labonr  from  what- 
.  ever  cause,  rain,   spray,   stowage   or  contact  with,  or  smell  or 
evaporation  or  breakage  from,  other  goods,  jettison,  or  for  unsea- 
worthiness of  the  ship  at  the  commencement  of  the  voyage.' 

National, — '  Thieves  by  land  or  at  sea,  vermin,  rain,  spray,  coal 
or  coal  dust,  stowage  or  contact,  Ac.,  jettison,  fire  before  loading 
or  after  unloading,  heat.' 

Anchor  Line,  Glasgow  service. — *  Spray,  rain,  decay  or  damage 
by  vermin,  stowage  or  contact  with,  &c.,  heat,  fire  on  shore.' 

Anchor  Line,  Liverpool  service.— ^^  Robbers,  thieves  of  whatever 
kind,  whether  on  board  or  not,  vermin,  riots,  strikes,  lock-outs  or 
stoppage  of  labour  from  whatever  cause,  rain,  spray,  stowage  or 
contact  with,  &c.,  jettison,  heat,  fire  at  any  time  and  in  any  place, 
or  for  the  unseaworthiness  of  the  ship  at  the  commencement  of  the 
voyage.' 

Anchor  Line,  Bristol  service. — '  Rain,  spray,  decay  or  damage  by 
vermin,  stowage  or  contact  with,  &c.,  heat  or  fire  in  craft  or  hulk 
or  on  shore.' 

Ouion  Line. — *  Vermin,  stowage,  or  contact  with  other  goods, 
fire  in  craft  or  on  shore.' 

Monarch. — *  Robbers,  vermin,  pilferage,  rain,  spray,  contact 
with,  or  smell  or  evaporation  from  other  goods,  jettison,  heat,  fire 
at  any  time  or  in  any  place,  losses  at  the  port  of  discharge.' 

Compagnie  Oen.  Trans-Atlantique. — '  Robbers,  rats  or  vermin, 
rain,  spray  or  contact  with  other  goods,  &c.,  heat,  fire  at  sea  or  on 
shore.' 

Wilson. — '  Robbers,  vermin,  rain,  spray,  loss  or  damage  or  con- 
tact with,  or  smell  or  evaporation,  &c.,  fire  in  craft  or  hulk  or  on 
shore. 

Qreat  Western. — '  Robbers,  vermin,  stowage,  or  contact  with/ 
&c. 

State. — '  Rain,  spray,  decay,  or  damage  by  vermin,  stowage,  or 
contact  with,  &c.,  heat  or  fire  in  craft  or  hulk  or  on  shore.' 

Red  Star. — *  Robbers,  vermin,  rain,  spray,  loss  or  damage  from 
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stowage,  or  contact  with,  &c.,  heat  or  fire  in  craft  or  hulk  or  oa 
Bhore,  either  before  lading  or  atler  unlading.' 

White  Cross, — ^  Robbers,  vermin,  stowage,  or  contact  with  other 
goods.' 

lldngvalla, — *  Robbers,  vermin,  stowage,  or  contact,'  &c. 

Netherlands, — '  Robbers,  vermin,  stowage,  or  contact,  &c.,  fire 
in  craft  or  on  shore  before  lading  or  after  unlading.' 

Bordelaise, — *  Robbers,  vermin,  stowage,  or  contact,  &c.,  fire  in 
craft  or  on  shore.' 

Eoycd  Netherlands, — *  Robbers,  vermin,  stowage,  or  contact,  Ac, 
fire  in  craft  or  on  shore,  before  lading  or  after  unlading.' 

Taurus, — 'Robbers,  vermin,  stowage,  or  contact,  &c.,  disease 
(of  cattle),  want  of  space,  air  or  water,  fire  in  craft  or  on  shore, 
before  lading  and  after  unlading.' 

Merchant's  Hx, — *  Robbers,  vermin,  stowage,  or  contact,  &c., 
fire  on  shore  or  in  craft.' 

Fumess  Line, — '  Robbers,  vermin,  rain,  stowage,  or  contact,  &c., 
fire  in  craft  or  hulk  or  on  shore.' 

Centaur, — *  Robbers,  vermin,  stowage,  or  contact,  &c.,  fire  in 
craft  or  hulk  or  on  shore.' 

Cambrian, — '  Robbers,  vermin,  contact  with,  &c.,  heat  or  fire  in 
craft  or  hulk  or  on  shore.' 

Arrow, — '  Robbers,  vermin,  rain,  spray,  contact  with,  &c.,  fire 
in  craft  or  hulk  or  on  shore.' 

Bristol  City, — 'Robbers,  vermin,  stowage,  or  contact,  Ac., 
fire  in  craft  or  hulk  or  on  shore,  before  lading  and  after  un- 
lading.' 

Edwards  Line. — '  Fire  on  shore.' 

Bed  Cross, — '  Robbers,  thieves  of  whatever  kind,  whether  on 
board  or  not,  efiects  of  climate,  heat  of  hold,  vermin,  rain  or 
spray,  all  injury  arising  from  other  goods  by  stowage,  or  contact 
with,  or  sweating,  leakage,  smell,  or  evaporation  from  steam  or 
otherwise  howsoever,  heat,  fire  at  any  time  and  in  any  place  what- 
ever, jettison,  or  unseaworthiness  of  the  ship  at  the  commence- 
ment of  the  voyage,'  &<;. 

We   have  omitted  from  the  excepted  perils,  the  phrase,  *  act 
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of  God.'  It  is  trae  tliat  these  words  have  a  clearly  defined  legal 
meaning.  Story  says :  '  By  the  act  of  God,  a  phrase  which  per- 
haps habit  has  rendered  too  familiaj*,  is  meant  inevitable  accident 
or  casualty.'  But  as  the  succeeding  phrase,  *  perils  of  the  sea,' 
is  wide  enough  to  cover  'inevitable  accident  and  casucjty,'  we 
consider  the  omitted  words  superfluous. 

It  is  well  understood  that  'barratry  of  the  master'  is  not 
covered  by  American  policies  when  he  is  sole  or  part  owner  of 
the  ship,  even  when  it  concerns  innocent  shippers  of  cargo ;  but 
this  fact  is  of  little  practical  importance  to  shippers  by  steam,  and 
can  easily  be  provided  for  by  insurance  in  other  cases.  So,  also, 
can  losses  arising  'from  enemies  and  pirates  and  restraints  of 
princes,  rulers  and  peoples.'  We  have  added  the  adjective 
'assailing'  before  thieves,  in  conformity  with  the  common  law 
doctrine,  which  declares  '  that  shipowners  are  responsible  for 
theft  by  their  servants,  or  by  others  in  their  employ  and  confi- 
dence, or  under  their  protection,  but  not  for  theft  committed  with 
armed  force  or  other  superior  power  '  ('  Story  on  Bailments ').  The 
exemption  of  liability  of  the  shipowner  for  losses  directly  occa- 
sioned by  stranding,  collision  and  other  accidents  of  navigation, 
even  when  occasioned  by  the  negligence,  default  or  error  in  judg- 
ment of  the  servants  of  the  shipowner,  is  now  being  tested  in 
the  United  States  District  Court,  in  Brooklyn,  by  a  suit  brought 
by  the  Insurance  Company  of  North  America,  and  the  Phoenix 
Insurance  Company,  of  Brooklyn,  against  the  Williams  and  Guion 
Line,  to  recover  a  loss  paid  by  these  companies,  occasioned  by  the 
alleged  negligence  of  the  master  of  the  '  Montana.'  The  common 
law  doctrine  on  this  subject  is  stated  by  Story  as  follows  :  '  A  loss 
from  a  peril  of  the  sea  which  might  have  been  avoided  by  the 
exercise  of  any  reasonable  skill  or  diligence  at  the  time  when  it 
occurred,  is  not  deemed  to  be  such  a  loss  by  the  perils  of  the  sea 
as  will  exempt  the  carrier,  but  rather  a  loss  by  the  gross  negligence 
of  the  party.'  Justice  Bradley,  in  Bailroad  v.  Lockwood,  held  that 
'  it  is  not  just  and  reasonable  in  the  eye  of  the  law  for  a  common 
carrier  to  stipulate  for  exemption  from  responsibility  for  the  negli- 
gence of  his  servants.' 

In  France,  Spain^  Holland,  Scotland^  Louisiana,  and  the  German 


INTERNATIONAL  LAW  OF  AFFREIGHTMENT.  391. 

States,  the  carrier  is  responsible  for  damage  caused  by  his  servants. 
Story  states,  however,  that  the  rigour  of  the  common  law  in  this 
respect  has  been  relaxed  in  England  by  statutes,  &c.,  but  that  none 
of  the  statutes  have  been  generally  adopted  in  this  country,  and, 
with  the  exception  of  some  legislative  provisions  in  a  few  States, 
the  common  law  prevails. 

Mr.  Lowndes  boldly  argues  in  his  pamphlet,  '  On  a  common 
form  of  bill  of  lading,'  '  That  there  has  been  growing  up  in  the 
minds  of  steamship  owners  a  conviction  that  there  must  be  one 
radical  change  in  the  old  common  law  of  the  sea ;  that  the  ship- 
owner can  no  longer  undertake  to  be  answerable  for  the  faults  or 
neglects  of  the  master  or  crew.  It  is  enough,*  he  says,  'if  he 
man  her  with  a  crew  suflScient  in  number  and  competent  in 
quality,  so  far  as  competency  can  be  ascertained  beforehand,  and 
with  a  master  and  oflScers  who  have  obtained  certificates  of  com- 
petency required  by  law.  To  undertake  that  these  men  shall 
always  do  their  duty,  and  in  the  course  of  a  long  voyage  shall 
never  once  be  guilty  of  neglect  or  mistake  that  shall  have  a 
mischievous  result,  involves  a  liability  which  they  do  not  care  to 
undertake.  It  is  no  exaggeration,'  he  continues,  '  to  say  that  if 
not  all,  certainly  the  gieat  majority  of  accidents  to  steamers  are 
traceable  to  the  fault  of  some  seaman  or  engineer.  A  well-built 
steamer  is  powerful  to  resist  the  adverse  forces  of  nature ;  she  can 
hardly  spring  a  leak  in  any  gale,  and  her  engines  will  keep  her  oflF 
a  lee  shore ;  but  she  is  at  the  mercy  of  her  own  servants :  a 
careless  engineer  or  stoker  neglecting  to  keep  up  the  water  in  the 
boilers  may  destroy  her  by  an  explosion;  the  rapid  pace  and 
frequent  entrance  of  harbours  greatly  increase  the  risk  of  stranding 
and  collision,  each  mostly  traceable  to  a  sailor's  fault.'  Mr. 
Lowndes  goes  on  to  say :  '  Now,  so  long  as  the  owners  of  steam- 
ships, speaking  of  them  as  a  body,  hold  this  conviction  so  strongly 
as  to  unite  in  refusing  to  carry  merchandise  on  any  other  terms,  it 
cannot  be  denied  that  they  are  acting  within  their  rights.  No 
one  is  bound  to  build  a  steamer,  or,  having  built  her,  to  allow 
some  one  else  to  send  goods  in  her  on  conditions  which  he  himself 
does  not  like,'  &c. 

This  attitude  of  the  shipowners  is  only  to  be  met  by  a  com- 
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bination  of  the  shippers,  for  certainly  no  one  will  build  steam- 
ships except  with  the  intention  of  carrying  inerchandise ;  and,  if 
the  shippers  unite  in  demanding  a  reasonable  protection  from  the 
carrier,  they  will  be  likely  to  obtain  it ;  but  if,  without  union  for 
self-protection,  they  accept  any  bill  of  lading  which  the  steamship- 
owner  offers  them,  they  have  only  themselves  to  blame  if  they  are 
held  to  its  conditions.  In  our  opinion,  the  '  Conference '  bill  of 
lading  should,  at  least,  be  modified  in  the  spirit  of  Mr.  Lowndes's 
remarks,  and  the  same  provision  should  be  applied  to  losses  occa- 
sioned indirectly  by  the  faults  of  the  servants  of  the  shipowner, 
as  has  been  applied  to  those  occasioned  by  explosion,  bursting  of 
boilers,  breakage  of  shafts,  or  any  latent  defect  in  hull  or  machinery. 
And  we  have,  accordingly,  added  the  clause,  'not  resulting  in 
either  case  from  want  of  due  diligence  by  the  owners  of  the  ship, 
or  any  of  them,  or  by  the  ship's  husband  or  manager.'  Even  with 
this  modification  the  shipper  will  not  be  protected  by  insurance, 
unless  underwriters  also  agree  to  this  provision,  since  losses  arising 
from  the  negligence  of  master  and  other  servants  of  the  shipowner 
or  from  accidents  to  machinery  or  latent  defects  in  it,  or  in  the 
hull,  or  any  unseaworthiness,  are  not  covered  by  policies  of  insur- 
ance. 

The  remainder  of  the  clause  we  have  adopted  almost  as  it  stands 
in  the  '  Conference '  bill  of  lading,  changing  only  the  position  of 
one  phrase,  and  adding  to  the  exceptions,  'breakage  and  land 
damage,  and  any  damage,'  so  that  it  now  reads  as  follows : — 

'  Nor  for  decay,  putrefaction,  rust,  sweat,  change  of  character, 
drainage,  leakage,  breakage,  land  damage,  or  any  damage  arising 
from  the  nature  of  the  goods  shipped ;  nor  for  the  obliteration  of 
marks,  numbers,  addresses,  or  descriptions  of  goods  shipped ;  nor 
for  any  damage  or  loss  caused  by  the  prolongation  of  the  voyage.' 
The  whole  of  this  latter  clause,  however,  is  superfluous,  as  it  is 
well  settled  law  that  shipowners  are  not  liable  for  damage  resulting 
from  any  of  the  enumerated  causes. 

We  have  also  omitted  the  word  'primage'  which  occurs 
between  the  words  '  freight  and  charges.'  It  formerly  represented 
the  master's  commission  on  the  freight,  but  as  it  has  long  since 
ceased  to  do  this,  it  is  no  longer  necessary. 
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The  clause  'General  Average,  payable  according  to  York- 
Antwerp  Rules/  we  have  retained. 

The  aflSrmation  clause  we  have  only  modified  by  substituting 
the  words,  '  one  of  which  bills  of  lading  being  accomplished,'  for 
'  the  first  of  which,'  &c. 

Marginal  clause  No.  1,  as  to  quality  marks,  we  have  adopted 
as  it  stands. 

No.  2  we  have  omitted,  as  it  is  already  fully  provided  for  in 
the  body  of  the  instrument. 

No,  3,  which  we  make  No.  2,  we  have  modified,  viz. : — 

^Ship  not  accountable  for  gold,  silver,  bullion,  specie,  docu- 
ments, jewellery,  pictures,  embroideries,  or  works  of  art,  silks,  furs, 
china,  statuary,  watches  or  clocks,  unless  bills  of  lading  are  signed 
therefor,  with  the  value  therein  expressed.' 

No.  4,  in  our  form  No.  3,  is  made  to  read,  viz. : — 

*  Shippers  accountable  for  any  loss  or  damage  to  ship  or  cargo 
caused  by  inflammable,  explosive,  or  dangerous  goods,  shipped 
without  full  disclosure  of  their  nature,  whether  such  shipper  be 
principal  or  agent ;  such  goods  may  be  thrown  overboard  or  de- 
stroyed by  the  master  or  owner  at  any  time  without  compensation,' 
omitting  the  words  '  whether  such  shipper  shall  have  been  aware 
of  it  or  not.' 

No.  5,  which  we  make  No.  4,  is  retained  unaltered. 

No.  6,  with  us  No.  5,  we  have  modified  by  adding  the  words  : 
'  except  in  cases  where  such  goods  are  detained  awaiting  shipment 
for  the  convenience  of  the  shipowner.' 

No.  7,  in  our  form  No.  6,  is  adopted  without  change. 

No.  8,  with  us  No.  7,  is  retained  unaltered,  with  the  exception 
that  we  substitute  *  shipowners '  for  '  owners.' 

No.  9,  which  we  make  No.  8,  is  modified  by  the  omission  of 
the  concluding  phrase,  '  whether  payable  in  advance  or  not.'  If 
freight  is  paid  in  advance  there  can  certainly  be  no  lien ;  what  is 
probably  meant  is,  that  charges,  demurrage,  &c.  are  to  be  a  lien 
when  the  ship's  freight  is  paid  in  advance,  but  the  phrase  is 
ambiguous  and  unnecessary. 

No.  10,  in  our  bill  of  lading  No.  9,  we  have  adopted  without 
alteration.     It  introduces  a   rule  as  to  distance  freight,  which, 
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although  unknown  to  the  law  in  this  country  and  in  England,  is 
but  reasonable  and  just.  The  clause  as  to  '  enhancement  of  value ' 
will  also  properly  modify  the  arbitrary  Continental  rule,  which  only 
looks  to  the  proportion  of  the  voyage  completed. 

No.  11,  in  our  form  No.  10,  we  have  also  adopted  without 
alteration.  It  is  already  provided  for  by  law  in  this  country,  but 
not  distinctly  so  in  Great  Britain.  The  rule  as  to  the  circumstances 
which  justify  abandonment  is  in  accord  with  English  law,  but 
differs  from  that  prevailing  in  this  country. 

No.  12  (11)  is  adopted  without  change.  It  is  a  well-settled 
rule  of  law,  although  in  many  cases  it  may  work  hardship  to 
shippers. 

No.  13  (12)  we  have  not  altered. 

No.  14  (13)  we  have  adopted  as  it  stands. 

No.  15,  which  in  our  form  is  No.  14,  reads  in  the  *  Conference ' 
bill  of  lading  as  follows,  viz. : — 

*  The  goods,  if  not  taken  by  the  consignee  immediately  on 
landing,  or  within  such  further  time  as  is  provided  by  the  regula- 
tions of  the  port  of  discharge,  may  be  stored  by  the  master  at  the 
expense  and  risk  of  the  owner  of  the  goods.  The  master  to  be 
entitled  to  recover  from  the  shipper  the  difference  between  the 
amount  of  freight  stipulated  in  the  bill  of  lading  and  the  proceeds 
of  the  goods,  should  the  consignee  neglect  or  refuse  to  receive  the 
same.' 

We  propose  the  following  modification : — 

'  If  the  goods  be  not  taken  by  the  consignee  immediately  on 
landing,  or  within  such  further  time  as  is  provided  by  the  regula- 
tions of  the  port  of  discharge,  they  may  be  stored  by  the  master 
at  the  expense  and  risk  of  their  owners  3  provided  always,  that 
public  notice  is  given  of  the  arrival  of  the  ship  and  the  commence- 
ment of  the  discharge,  and  that  the  same  does  not  begin  at  night, 
or  at  any  unreasonable  hour.  The  master  to  be  entitled  to  recover 
from  the  shipper  the  difference  between  the  amount  of  freight 
stipulated  for  in  the  bill  of  lading  and  the  proceeds  of  the  goods, 
should  the  consignee  neglect  or  refuse  to  receive  them.' 

The  final  clause,  No.  16,  in  our  form  No.  15,  is  adopted  without 
change. 
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The  stipulation  to  pay  for  goods  short  delivered,  at  the  market 
price  at  port  of  destination,  is  fair  and  according  to  law,  and  is 
also  in  marked  contrast  with  the  provision  in  many  bills  of  lading, 
'  that  the  shipowner  shall  only  be  liable  for  the  invoice  or  declared 
value  of  the  g(3ods,  whichever  shall  be  the  least.' 

The  concluding  clause,  '  That  in  accepting  the  bill  of  lading, 
the  owner  of  goods  and  the  shipper  expressly  accept  and  agree  to 
all  its  stipulations,'  &c.,  we  have  adopted  without  modification ; 
and,  also,  the  memorandum  'weight,  quality,  and  contents  un- 
known* 

Samuel  A.  Sawtter,  Chairman, 

A.  E.  Orr, 
David  Bingham, 
GusTAV  Schwab, 

E.   E.    LiVERMORE, 

Silas  C.  Force, 
Charles  F.  Wreaks, 

Committee  on  Bills  of  Lading. 
New  York :  May  1888. 


Form  of  Bill  of  Lading  proposed  by  the  Committee  of  the  New  York 
Produce  Exchange,  based  on  the  '  form  '  adopted  at  the  Confer- 
ence of  the  Association  for  the  Eeform  and  Codification  of  the 
Law  of  Nations,  August  1882. 

Shipped,  in  apparent  good  order  and  condition  by 
in  and  upon  the  good  steamship  called  the  now  lying 

in  the  port  of  and  bound  for  with  liberty 

to  call  at  any  intermediate  ports,  to  sail  without  pilots,  to  tow  and 
assist  vessels  in  distress,  and  to  deviate  for  the  purpose  of  saving 
life  or  property ;  also  with  liberty,  in  case  the  ship  shall  put  into 
a  port  of  refuge  for  repairs,  to  tranship  the  goods  to  their  destina- 
tion by  any  other  steamship,  and  with  liberty  to  convey  goods  in 
lighters  to  and  from  the  ship  at  shipper's  risk,  but  at  ship's 
expense  being 

marked  and  numbered  as  per  margin,  and  to  be  delivered  in  like 
good  order  and  condition  at  the  aforesaid  port  of 
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The  perik  of  the  seas,  fire,  barratry  of  the  master  and  crew,  enemies, 
pirates,  assailing  thieves,  arrest  and  restraint  of  princes,  rulers  and  peoples 
excepted.  Ship  not  answerable  for  losses  by  collisions,  stranding  and  other 
accidents  of  navigation,  even  when  occasioned  by  the  negligence,  deflEiult  or 
error  in  judgment  of  the  pilot,  master,  mariners,  or  other  servants  of  the 
shipowner ;  nor  for  losses  through  explosion,  bursting  of  boilers,  breakage  of 
shafts  or  any  latent  defect  in  hull  or  machinery  (not  resulting  in  either  case 
fi-om  want  of  due  diligence  by  the  o^mers  of  the  ship,  or  any  of  them,  or  by 
the  ship's  husband  or  manager) ;  nor  for  decay,  putrefia^tion,  rust,  sweat, 
change  of  character,  drainage,  leakage,  breakage,  land  damage  or  any 
damage  arising  from  the  nature  of  the  goods  shipped  or  the  insufficiency  of 
packages ;  nor  for  the  obliteration  of  marks,  numbers,  addresses,  or  descrip- 
tion of  goods  shipped ;  nor  for  any  damage  or  loss  caused  by  the  prolongation 
of  the  voyage. 

unto  or  to  his  or  their  assigns,  freight  and  charges  for 

the  said  goods,  as  per  margin,  to  be  paid  on  delivery  by 
freight  to  be  paid  in  cash,  without  discount,  and  if  in  a  foreign 
currency  at  the  rate  of  exchange  for  banker's  bills  at  sight,  current 
on  the  day  of  the  ship's  entry  inwards  at  the  custom-house.    General 
Average  payable  according  to  York- Antwerp  Rules. 

Ijn  Witness  whereof,  the  master  or  agent  of  the  said  ship  hath 
affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date,  one  of 
which  bills  being  accomplished,  the  others  to  stand  void. 

1.  Quality -marks,  if  any,  to  be  of  the  same  size  or  and  contiguous  to  the 
leading  marks ;  and  if  inserted  in  the  shipping  notes  accepted  by  the  mate, 
the  master  or  agent  is  bound  to  sign  bills  of  lading  conformable  thereto. 

2.  Ship  not  accountable  for  gold,  silver,  bullion,  specie,  documents, 
jeweller3',  pictures,  embroideries,  or  works  of  art,  silks,  furs,  china,  statuary, 
watches  or  clocks,  unless  bills  of  lading  are  signed  therefor  with  the  value 
therein  expressed. 

8.  Shippers  accountable  for  any  loss  or  damage  to  ship  or  cargo  caused 
by  inflammable,  explosive,  or  dangerous  goods  shipped  without  full  disclosure 
of  their  nature,  whether  such  shipper  be  principal  or  agent ;  such  goods  may 
be  thrown  overloard  or  destroyed  by  the  master  or  owner  of  the  ship  at  any 
time  without  compensation. 

4.  All  fines  or  damages  which  the  ship  or  cargo  may  incur  or  suffer  by 
reason  of  incorrect  or  insufficient  marking  of  packages  or  description  of  their 
contents,  shall  be  paid  by  the  shipper  or  consignee,  and  the  ship  shall  have 
a  lien  on  the  goods  of  such  shipper  or  consignee  for  the  amount  thereof. 

5.  Goods  delivered  to  the  ship  whilst  on  the  wharf  awaiting  shipment,  to 
be  at  shipper's  risk  as  regards  all  perils  excepted  in  the  bill  of  lading,  except 
in  cases  where  such  goods  are  detained  awaiting  shipment  for  the  convenience 
of  the  shipowner. 

6.  Goods  once  shipped  cannot  be  taken  away  by  the  shipper  except  on  pay 
ment  of  full  freight,  together  with  the  expenses  of  landing  them  and  compen- 
sation for  any  damage  sustained  by  the  shipowner  through  such  taking  awav. 
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7.  In  case  the  ship  shall  be  prevented  from  reaching  her  destination  by 
quarantine,  blockade,  ice,  or  the  hostile  act  of  any  Power,  the  master  or 
shipowners  may  discharge  the  goods  into  any  dep5t  or  lazaretto,  or  at  any 
near  available  port ;  all  expenses  thereby  incurred  on  the  goods  to  be  borne 
by  the  owners  or  receivers  thereof. 

8.  Ship  to  have  a  lien  on  all  goods  for  payment  of  freight  and  charges, 
including  back  freight,  demurrage,  forwarding  charges,  and  charges  for 
carriage  to  port  of  shipment. 

9.  If  the  ship  is  able  to  carry  the  goods  to  their  destination,  but  the  goods 
by  reason  of  damage  sustained  or  of  their  own  nature  are  not  fit  to  be  carried 
all  the  way,  and  if  such  goods  have  received  an  enhancement  of  value  by 
reason  of  their  partial  carriage,  the  ship  shall  be  entitled  to  a  'pro  raid,  freight 
in  proportion  to  the  distance  performed,  which  freight  is  in  no  case  to  exceed 
the  amount  of  such  enhancement  of  value.  Fro  raid  freight  is  admissible 
in  no  other  case  than  that  dealt  with  in  the  preceding  sentence,  unless  there 
be  an  acceptance  of  the  goods  by  the  shipper  or  owner  of  the  goods. 

10.  When  the  goods  are  fit  to  be  carried  to  their  destination,  but  the  ship 
is  unable  to  carry  them,  the  shipowner  may  earn  full  freight  by  sending  the 
goods  to  their  destination  at  his  own  expense  within  reasonable  time  in 
another  bottom ;  this  right  is  not  affected  by  an  abandonment  of  the  ship  by 
her  crew  or  to  the  underwriters;  and  the  ship  is  to  be,  for  this  purpose, 
deemed  unable  to  carry  the  goods  to  their  destination,  if  she  either  cannot  be 
repaired  at  all,  or  cannot  be  repaired  except  at  an  expense  exceeding  her 
value  when  repaired. 

11.  FuU  freight  is  due  on  damaged  goods. 

12.  No  freight  is  due  on  any  increase  in  bulk  or  weight  caused  by  the 
absorption  of  water  during  the  voyage. 

18.  To  the  extent  of  the  value  of  the  lien,  freight,  which  by  the  terms  of 
the  bill  of  lading  is  made  payable  by  the  consignee,  cannot  be  demanded  from 
the  shipper  after  the  master  has  parted  with  bis  lien  on  the  goods. 

14.  If  the  goods  be  not  taken  by  the  consignee  immediately  on  landing, 
or  within  such  further  time  as  is  provided  by  the  regulations  of  the  port  of 
discharge,  they  may  be  stored  by  the  master  at  the  expense  and  risk  of  their 
owners ;  provided  always,  that  public  notice  is  given  of  the  arrival  of  the  ship 
and  the  commencement  of  the  discharge,  and  that  the  same  does  not  begin  at 
night  or  at  any  unreasonable  hour.  The  master  to  be  entitled  to  recover  from 
the  shipper  the  difference  between  the  amount  of  freight  stipulated  in  the 
bill  of  lading  and  the  proceeds  of  the  goods,  should  the  consignee  neglect  or 
refuse  to  receive  them. 

15.  In  the  event  of  claims  for  short  delivery  when  the  ship  reaches  her 
destination,  the  price  to  be  the  market  price  at  the  port  of  destination  on  the 
day  of  the  ship^s  entry  at  the  custom-house,  less  all  charges  saved. 

Notice. — In  accepting  this  bill  of  lading  the  owner  of  the  goods 
and  the  shipper  expressly  accept  and  agree  to  all  its  stipulations 
and  conditions,  whether  written  or  printed. 

Dated  in  this  day  of  188     • 

Weight,  quality,  and  contents  unknown. 
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It  ought  here  to  be  stated  that  during  the  last  sitting 
of  this  conference  on  August  11,  the  Hon.  W.  W.  Field,  of 
New  York,  in  the  chair, 

Mr.  EiCHAKD  LowxDES  moved,  and  I  seconded,  the 
following  resolution :  '  That  the  powers  of  the  Affreight- 
ment Committee  be  continued,  and  the  names  of  Messrs. 
Shotton,  Hodgkinson,  and  Cross  be  added.' 

This  was  carried  unanimously. 

Now,  when  it  is  considered  that,  in  spite  of  the  general 
publicity  which  was  given  previous  to  the  Liverpool  Con 
ference  of  its  principal  object,  and  of  the  intention  of  the 
English  shipowners  to  secure  freedom  from  liability  for 
the  negligence  of  their  masters,  officers,  and  crews,  it  is 
certainly  extraordinary  that  the  Chambers  of  Commerce, 
which  are  mainly  established  for  the  protection  of 
merchant-shippers'  interest,  did  not  deem  it  worth  their 
while  to  send  a  sufficient  number  of  delegates  to  obtain 
an  equitable  arrangement  on  a  matter  of  such  vital  import- 
ance to  them. 

The  natural  consequence  of  this  lethargy  was,  that 
soon  afterwards,  from  all  parte  of  the  world,  attempts 
were  made  to  undo  the  work  of  the  Liverpool  Congress. 
In  proof  of  this  I  annex  the  following  important 
communication  received  by  the  hon.  gen.  sec.  of  the 
Association : — 

To  Dr.  Charles  Sivibbs^  Hon.  Oen,  Secretary ,  Aseoeiation  for  the 
Reform  and  Codifieaiian  of  the  Law  of  NaJtions, 

Australiui  and  Kew  Zealand  Underwriters'  Aasociaiion 

Committee  Boom«  Jamaica  Coffee  House,  Londcm : 

August  80, 1888. 

Dear  Sir, — ^In  anticipation  of  the  coining  conference  of  yonr 
Association  to  be  held  at  Milan,  when  one  of  the  subjectB  for  dis- 
cussion is  to  be  the  adoption  of  a  common  form  of  bill  of  lading, 
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and  at  which  sach  a  form  is  to  bd  submitted  to  the  conference  for 
consideration,  and  in  response  to  your  invitation  to  send  any  sug- 
gestions that  it  might  be  deemed  advisable  to  have  presented  on 
that  occasion,  I  beg  to  enclose  two  documents  protesting  em- 
phatically against  the  adoption  of  any  form  of  bill  of  lading  which 
will  relieve  the  shipowner  from  liability  for  the  negligence  of  his 
master  and  crew,  and  I  shall  be  obliged  by  your  communicating 
them  to  the  conference  as  the  deliberate  and  carefully  considered 
judgment  of  the  two  bodies  of  gentlemen,  entitled,  in  an  assembly 
such  as  that  to  which  they  will  be  submitted,  not  only  to  respectful 
attention,  but  also  to  acceptance. 

As  you  will  perceive,  one  of  them  bears  the  signature  of  all  the 
Australian  and  New  Zealand  Insurance  Companies,  and  the  other 
those  of  the  leading  London  Insurance  Companies,  and  as  they  may 
be  reasonably  taken  to  represent  the  views  of  the  whole  Under- 
writing Committees  of  London  and  the  Colonies  of  Australia  and 
New  Zealand  (where  precisely  the  same  opinion  on  the  subject  has 
been  recently  expressed),  and  yet  further,  the  wishes  of  all  shippers, 
I  am  persuaded  that  they  will  be  regarded  by  the  conference  as 
*  possessed  of  a  gravity  and  power  which  it  would  be  right  to 
recognise,  and  in  deference  to  which  the  clause  now  standing  in 
the  proposed  form  of  bill  of  lading  will  be  eliminated.' 

At  your  former  conference  the  insertion  of  the  clause  was 
advocated  on  the  ground  that  owners  were  fettered  in  their  choice 
of  masters  by  the  regulations  of  the  Board  of  Trade,  and  that,  not 
being  free  to  choose  whom  they  would,  they  had  a  claim  to  be 
relieved  from  all  responsibility.  The  argument,  if  it  deserves  the 
epithet,  is  captivating  rather  than  convincing. 

As  well  might  it  be  urged  that  a  man  should  be  adjudged 
guiltloas  of  folly  who,  having  appointed  one  to  a  position  of  con- 
fidence and  trust  because  he  had  passed  an  examination  in  book- 
keeping and  accountancy,  found  himself  victimised  by  the  cunning 
and  dishonesty  of  his  nominee,  and  learned  by  painful  experience 
that  something  beyond  merely  professional  or  technical  knowledge 
must  be  required  of  a  man  to  be  placed  in  such  a  position.  In 
like  manner  the  shipowner,  in  his  accountability  for  the  lives  and 
property  entrusted  to  his  care,  ought  not  to  be  relieved  from  all 
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responsibility  for  the  results  of  his  appointments  beoaase  the 
masters  whom  he  selects  have  been  required  to  give  proof  that  they 
know  how  to  manage  and  navigate  a  vessel — at  which  point  the 
Board  of  Trade  ceases  to  exercise  control — and  beyond  which  the 
shipowner's  freedom  of  choice  is  absolute  and  perfect.  If,  therefore, 
he  fail  to  make  choice  of  wise  and  fit  persons  for  so  high  and 
responsible  an  oflSce,  surely  he  ought,  upon  every  principle  of 
morality  and  duty,  to  be  held  liable  for  all  the  consequences  of 
such  a  failure.  I  commend,  therefore,  these  remarks  and  documents 
to  your  care,  and  remain,  dear  sir, 

Yours  faithfully, 
(Signed)  E.  A.  Pears,  Secretary. 

Resolved:  'That  the  secretary  be  instructed  to  communicate 
to  the  secretary  of  the  Association  for  the  Reform  and  Codification 
of  the  Law  of  Nations,  that  the  members  of  this  Association  desire 
to  protest  against  the  adoption  of  any  form  of  bill  of  lading  for 
general  use  which  will  relieve  the  shipowner  from  liability  for 
the  negligence  of  the  master  or  his  men ;  and  that  any  attempt  to 
bring  about  or  perpetuate  such  relief  will  meet  their  strenuous 
opposition.' 

Adelaide  Marine  Insurance  Company. 

South  British  Insurance  Company. 

National  Insurance  Company  of  New  Zealand. 

Pacific  Insurance  Company  of  Sydney. 

Union  of  New  Zealand,  H.G.U. 

Mercantile  Marine  of  South  Australia,  for  United  Insurance 

Company. 
Pro  Standard  Company  of  New  Zealand,  H.  J.  Symons. 
Pro  Colonial  Mutual  Marine  Insurance,  H.  J.  Symons. 
Sydney  Lloyd's,  per  G.  W.  Holt. 

Sydney  Marine  Assurance  Company,  per  A.  Meiklejohn. 
For  the  Australian  Alliance  Assurance  Company,  per  Young 

Ehlers  &  Co.  Chas.  E.  Meeson,  agent. 
Australian  General  Assurance  Company,    Watt,  Gilchrist  & 

Co.,  agents,  j>er  E.  B. 
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Derwent  and  Tanner  Assurance  Company.    Richardson  Bros. 

&  Co.,  agents,  per  U.  E.  B. 
For    the    South  Australian    Insurance   Company,   Limited, 

J.  L.  Champion.    Agent,  T*  Galve. 
The  Colonial  Insurance  Company  of  New  Zealand.     Redfern, 

Alexander  &  Co.,  per  W.  Crandy,  agent. 
New  Zealand  Insurance  Company.     H.  J.  Bristow,  chairman. 
The   Southern  Insurance  Company,  Limited.     Y.  F.  Watt, 

secretary. 
Victoria  Insurance  Company,  Limited.     Agents, 

To  the  Secretary  of  the  Association  for  the  Reform  and  Codification 
of  the  Law  of  Nations. 

London :  August  28, 1888. 

We,  the  undersigned,  London  Marine  Insurance  Companies, 
desire  to  protest  against  the  adoption  of  any  form  of  bill  of  lading 
for  general  use  which  will  relieve  the  shipowner  from  liability  for 
the  negligence  of  the  master  or  crew,  and  that  any  attempt  to 
bring  about  or  perpetuate  such  relief  will  meet  with  our  strenuous 
opposition. 

London  Assurance  Corporation,  per  J.  S.  Mackintosh,  under- 
writer. 
Universal  Marine  Insurance  Company,  Limited,  per  A.  Tozer, 

secretary. 
Royal  Exchange  Assurance  Corporation,  per  J.  Davis  Browne. 
Indemnity  Mutual  Marine  Association.     C.  J.  L.  0.  Smith. 
The  Alliance  Marine  Assurance  Company,  Limited.    Edward 

Richards. 
Ocean  Marine  Insurance  Company.     A.  Price,  secretary. 
London  &  Provincial  Marine  Insurance  Company.       S.  L. 

Daniell. 
Thames  &  Mersey  Marine  Insurance  Company.     A.  B.  R. 
The  Commercial  Union  Association  Company,  per  Hen.  D. 

Rose. 
The  Marine  Insurance  Company,  Limited.     Robert  Loop. 

D  D 


402  MARITIME  LEGISLATION. 

The  Home  &  Colonial  Marine  Insurance  Company,  Limited. 

L.  Hillman. 
The  Merchants  Marine  Company.    Thos.  Robin. 
The  Globe  Marine,  Limited,  per  B.  Francis  Cobb* 

These  communications  Mr.  Stubbs  presented  on  Sep- 
tember 13,  1883,  to  the  eleventh  conference  of  the  Associ- 
ation at  Milan,  Sir  Travers  Twiss  in  the  chair,  and  they 
were  considered  by  the  executive  council  of  so  much 
importance  as  to  require  further  and,  if  possible,  more  im- 
partial discussion. 

In  the  course  of  the  following  year  it  became  apparent 
that,  in  the  United  States  of  America  also,  the  result  of  the 
Liverpool  Congress  had  not  been  received  with  anything 
like  general  satisfaction,  and  that  the  New  York  Produce 
Exchange,  as  well  as  the  Chamber  of  Commerce  of  the 
State  of  New  York  itself,  had  appointed  special  committees 
to  report  on  the  state  of  affairs  and  suggest  remedies. 

Tliis  the  latter  body — the  Chamber  of  Conunerce — did 
in  a  very  full  report  on  March  6,  1884,  which  concluded 
with  the  proposal  of  a  draft  Bill.  In  this  report  it  was 
distinctly  averred  that  the  shipowners  treated  the  whole 
matter  so  brusquely,  and  with  such  independent  avowal  of 
being  masters  of  the  situation,  that  the  Chamber  became 
convinced  that  only  by  adoption  of  such  a  Bill  justice  and 
equity  could  be  obtained  for  the  interest  of  the  merchant- 
shippers  and  their  underwriters. 

The  wording  of  this  Bill  was  to  the  following  effect : — 

An  Act  to  regulate  the  Forms  of  Bills  of  Lading  and  the  Duties 
and  Liabilities  of  Shipowners  and  others : 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled  that  every 
vessel  publicly  offered  at  any  port  of  the  United  States  for  the  con- 
veyance of  goods  and  merchandise  on  the  high  seas,  and  all  vessels 
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bringing  general  cargo  to  any  port  of  the  United  States,  shall  be 
liable  to  all  the  conditions  and  restrictions  of  this  Act. 

Section  2.  That  it  shall  not  be  lawful  for  any  such  vessel,  her 
owners,  master,  agent,  or  manager,  to  issue  any  bill  of  lading  which 
does  not  clearly  specify  the  exact  voyage  intended  to  be  made,  and 
any  and  every  port  at  which  it  is  contemplated  she  shall  touch  in 
the  course  of  said  voyage ;  and  every  departure  from  such  voyage, 
save  only  when  compelled  thereto  by  dangers  of  the  sea,  unforeseen 
necessity,  vis  major^  or  to  save  life  and  property  in  distress  at  sea, 
and  to  tow  and  convey  the  same  into  the  nearest  or  most  conve- 
nient* port  of  safety,  shall  be  deemed  a  deviation.  But  nothing  in 
this  Act  contained  shall  prevent  or  interfere  with  the  right  of  the 
vessel  to  reserve  to  herself  the  privilege  of  calling  at  or  returning 
to  any  port  or  ports  named  in  the  bill  of  lading ;  and  a  failure  to 
exercise  such  privilege  shall  not  constitute  a  violation  of  this  Act, 
or  be  deemed  a  deviation. 

Section  8.  That  it  shall  not  be  lawful  for  any  such  vessel,  her 
owners,  master,  agent,  or  manager,  to  insert  in  any  bill  of  lading 
any  clause,  covenant,  or  agreement  whereby  the  obligations  of  the 
owners  of  said  vessel  to  properly  equip,  man,  provision,  and  outfit  such 
vessel,  and  in  every  way  an<J  manner  within  their,  his,  or  her  power 
to  render  said  vessel  seaworthy  and  capable  of  performing  her  in- 
tended voyage,  shall  in  any  wise  be  lessened,  weakened,  or  avoided  ; 
and  all  provisions  and  clauses  contained  in  any  bill  of  lading  issued 
by  any  such  public  carrier  relieving  from  liability  the  vessel,  her 
owners,  or  master  for  their  or  his  neglect,  or  for  any  improper  con- 
dition of  the  vessel,  shall  be  null  and  void  and  of  no  efiect  in  law. 

Section  4.  That  it  shall  not  be  lawful  for  any  such  public 
carrier,  by  any  clause  or  exception  in  any  contract  or  bill  of  lading, 
to  be  relieved  from  liability  for  its,  his,  her,  or  their  negligence, 
fault,  or  failure  in  proper  stowage,  custody,  and.  care  of  all  lawful 
merchandise  confided  to  their  charge,  nor  for  failure  by  reason  of 
negligence  to  deliver  the  same,  nor  to  provide  for  or  adopt  any 
other  or  different  transportation  than  that  agreed  on  by  the  vessel 
or  voyage  specified  by  which  the  goods  have  been  shipped,  liability 
for  danger  of  the  sea,  vis  major,  or  unforeseen  necessity  being  in  all 
cases  under  this  Act  excepted,  nor  to  limit  the  extent  of  their  lia- 
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bility  to  less  than  an  indemnity  to  the  claimant ;  nor  shall  anything 
in  this  Act  contained  be  construed  as  enlarging  the  right  of  any 
carrier  to  limit  his  liability  other  than  as  now  established  by  law. 

Section  5.  That  all  goods  and  merchandise  delivered  to  and 
received  by  any  such  public  carrier  shall  be  deemed  as  shipped 
subject  to  the  conditions  of  this  Act,  and  entitled  to  a  bill  of 
lading  in  accordance  therewith;  and  upon  the  refusal  of  the 
master  or  agent  to  issue  such  bill  of  lading  on  demand  within  a 
reasonable  period  after  shipment,  unless  such  goods  and  merchan- 
dise have  been  received  from  a  preceding  carrier,  and  a  bill  of 
lading  in  conformity  hereto  has  been  issued,  clearance  of-  such 
vessel  upon  which  said  goods  were  to  be  or  were  laden  shall  be  re* 
fused  by  the  custom-house  authorities  of  the  port  until  such  bill 
of  lading  be  gi*anted ;  and  such  vessel  shall  be  liable  to  an  action 
in  rem  for  all  damages  and  losses  suffered  by  the  shippers  of  goods 
or  merchandise  by  reason  of  such  refusal  or  neglect.  In  case  of 
any  dispute  as  to  whether  the  terms  of  any  bill  of  lading  disagree 
with  this  Act,  and  clearance  is  refused  or  delayed  in  consequence 
thereof,  the  following  clause  may  then  be  inserted  in  or  endorsed 
on  such  bill  of  lading,  namely :  '  It  is  hereby  declared  that  this 
bill  of  lading,  as  well  as  all  other  copies  thereof,  are  intended  to 
conform  in  all  particulars  to  the  Act  of  Congress  of  1885  on  the 
subject  of  the  form  of  Bills  of  Lading ;  and  anything  herein  con- 
tained to  the  contrary  is  hereby  made  null  and  void.'  And  there- 
upon the  collector  may  deem  such  insertion  or  endorsement  as 
making  the  bill  of  lading  conform  hereto,  and  shall  grant  the 
clearance  if  the  vessel  is  otherwise  entitled  thereto. 

Section  6.  That  if  any  vessel,  her  master,  agent,  or  manager, 
shall  plead,  in  bar  or  in  defence  of  any  suit  at  law,  any  clause  or 
exception  of  any  bill  of  lading  contrary  to  the  provisions  of  this 
Act,  the  limitation  of  liability  provided  by  section  4283  of  the 
Revised  Statutes,  relating  to  shipowners,  shall  not  be  held  to  apply 
to  such  vessel,  owners,  or  either  or  any  of  them. 

Section  7.  That  this  Act  shall  take  effect  on  the  first  day  of 
July  eighteen  hundred  and  eighty-five. 

Passed  the  House  of  Representatives,  February  3,  1885. 

Attest,  Jno.  B.  Clark,  Jun.,  Clerh 
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As  will  be  seen  from  the  above  attestation  of  the  Clerk 
of  the  House  of  Eepresentatives,  the  Act  passed  this  House 
on  February  3,  1885,  and  was  sent  to  the  Senate  for 
approval  or  amendment,  but  not  having  been  in  time  for 
that  session,  when,  according  to  the  advices  received,  it 
would  have  undoubtedly  passed  that  body,  no  legislation 
was  undertaken  on  the  subject. 

Strange  enough,  the  influence  brought  about  by  the 
parties  chiefly  interested  in  the  steamer  traffic  between 
New  York,  Liverpool  and  Glasgow  upon  the  New  York 
Produce  Exchange  proved  so  efficacious  that  this  impor- 
tant body  adopted,  so  far  back  as  October  28,  1884,  a 
report  recommending  with  very  few  and  unimportant 
alterations  the  adoption  of  the  following,  almost  identical 
with  the  Liverpool  Bill  of  Lading : — 

New  York  Produce  Exchange  Bill  of  Ladjng. 

Received,  in  apparent  good  order  and  condition,  by 
from  to  be  transported  by  the  good  steamship 

now  lying  in  the  port  of  and  bound  for  with 

libei*ty  to   call  at  being  marked  and  numbered  as  per 

margin  (weight,  quality,  contents,  and  value  unknown),  and  to  be 
delivered  in  like  good  order  and  condition  at  the  port  of 
(or  so  near  thereto  as  she  may  safely  get)  unto  or  to  his 

or  their  assigns,  he  or  they  paying  freight  and  primage  (if 
customary)  in  cash,  without  discount,  on  the  said  goods  on  dis- 
charge, at  the  rate  of  with  primage  and  charges  as  per 
margin.  General  Average  payable  according  tx)  York-Antwerp 
Rules. 

It  is  mutually  agreed  that  the  ship  shall  have  liberty  to  sail 
without  pilots ;  to  tow  and  assist  vessels  in  distress ;  to  deviate  for 
the  purpose  of  saving  life  or  property ;  that  the  carrier  shall  have 
liberty  to  convey  goods  in  lighters  to  and  from  the  ship  at  the  risk 
of  the  owners  of  the  goods ;  and,  in  case  the  ship  shall  put  into  a 
port  of  refuge  or  be  prevented  from  any  cause  from  proceeding  in  the 
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ordinary  course  of  her  voyage,  to  tranship  the  goods  to  their  desti- 
nation by  any  other  steamship. 

It  is  also  mutually  agreed  that  the  carrier  shall  not  be  liable 
for  loss  or  damage  occasioned  by  causes  beyond  his  control,  the 
perils  of  the  sea  or  other  waters ;  by  fire  from  any  cause  and  where- 
soever occurring ;  by  barratry  of  the  master  or  crew ;  by  enemies, 
pirates  or  robbers ;  by  arrest  and  restraint  of  princes,  rulers,  or 
people,  riots,  strikes,  or  stoppage  of  labour ;  by  explosion,  bursting 
of  boilers,  breakage  of  shafts,  or  any  latent  defect  in  hull,  machinery, 
or  appurtenances ;  by  collisions,  stranding,  or  other  accidents  of 
navigation,  of  whatsoever  kind  (even  when  occasioned  by  the  negli- 
gence, default,  or  error  in  judgment  of  the  pilot,  master,  mariners, 
or  other  servants  of  the  shipowner,  not  resulting,  however,  in  any 
case,  from  want  of  due  diligence  by  the  owners  of  the  ship  or  any 
of  them,  or  by  the  ship's  husband  or  manager) ;  nor  by  heating, 
decay,  putrefaction,  rust,  sweat,  change  of  character,  drainage, 
leakage,  breakage,  or  any  loss  or  damage  arising  from  the  nature 
of  the  goods  or  the  insuflSciency  of  packages,  nor  for  land  damage ; 
nor  for  the  obliteration,  errors,  insuflSciency,  or  absence  of  marks 
or  numbers,  address  or  description  ;  nor  for  risk  of  craft,  hulk,  or 
transhipment ;  or  any  loss  or  damage  caused  by  the  prolongation 
of  the  voyage. 

1.  It  is  also  mutually  agreed  that  the  carrier  shall  not  be  liable 
for  gold,  silver,  bullion,  specie,  documents,  jewellery,  pictures,  em- 
broideries, perfumeries,  works  of  art,  silks,  furs,  china,  porcelain, 
watches,  or  clocks,  in  any  respect,  or  for  goods  of  any  description 
whatever  above  the  value  of  20  dols.  per  cubic  foot,  and  in  no  case 
is  the  carrier  to  be  liable  beyond  500  dols.  per  package,  unless  bills 
of  lading  are  ^gned  therefor,  with  the  value  therein  expressed, 
and  a  special  agreement  is  made. 

2.  Also,  that  shippers  shall  be  liable  for  any  loss  or  damage  to 
ship  or  cargo  caused  by  inflammable,  explosive,  or  dangerous  goods, 
shipped  without  full  disclosure  of  their  nature,  whether  such  shipper 
be  principal  or  agent ;  and  such  goods  may  be  thrown  overboard  or 
destroyed  at  any  time  without  compensation. 

3.  Also,  that  the  earner  shall  have  a  lien  on  the  goods  for  all 
freights,  primages,  and  chai'ges,  and  also  for  fines  or  damages  which 
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the  ship  or  cargo  may  incur  or  suffer  by  reason  of  the  incorrect  or 
insufficient  marking,  numbering,  or  addressing  of  packages,  or 
description  of  their  contents. 

4.  Also,  that  in  case  the  ship  shall  be  prevented  from  reaching 
her  destination  by  quarantine,  the  carrier  may  discharge  the  goods 
into  any  depot  or  lazaretto,  and  such  discharge  shall  be  deemed  a 
final  delivery  under  this  contract,  and  all  the  expenses  thereby 
incurred  on  the  goods  shall  be  a  lien  thereon. 

5.  Also,  that  the  ship  may  commence  discharge  immediately 
on  arrival  and  discharge  continuously,  the  collector  of  the  port 
being  hereby  authorised  to  grant  a  general  order  for  discharge 
immediately  on  arrival,  and  upon  discharge  the  goods  shall  be  at 
the  risk  of  the  consignee,  and  if  not  taken  by  him  within  such 
time  as  is  provided  by  the  regulations  of  the  port  of  discharge, 
they  may  be  stored  by  the  carrier  at  the  expense  and  risk  of  their 
owners. 

Note. — After  Clause  5  all  conditions  relating  to  delivery  at 
different  ports  (also  ice  and  lighterage,  blockade  and  special 
quarantine  clauses,  Ac),  to  be  inserted  as  agreed  upon  by  shippers 
and  cai'riers  in  various  trades. 

6.  Also,  that  full  freight  is  payable  on  damaged  or  unsound 
goods ;  but  no  freight  is  due  on  any  increase  in  bulk  or  weight 
caused  by  the  absorption  of  water  during  the  voyage. 

7.  Also,  in  the  event  of  claims  for  short  delivery  when  the 
fihip  reaches  her  destination,  the  price  shall  be  the  market  price  at 
the  port  of  destination  on  the  day  of  the  ship's  entry  at  the 
custom-house,  less  all  charges  saved. 

8.  Freight  payable  on  weight  is  to  be  paid  on  gross  weight 
landed  from  ocean  steamship  unless  otherwise  agreed. 

9.  Parcels  for  different  consignees  collected  or  made  in  single 
packages  addressed  to  one  consignee  to  pay  fall  freight  on  each 
parcel. 

And  finally,  in  accepting  this  bill  of  lading,  the  shipper,  owner, 
and  consignee  of  the  goods,  and  the  holder  of  the  bill  of  lading, 
agree  to  be  bound  by  all  of  its  stipulations,  exceptions,  and  con- 
ditions, whether  written  or  printed,  as  fully  as  if  they  were  all 
signed  by  such  shipper,  owner,  consignee,  or  holder. 
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In  witness  whereof,  the  master  or  agent  of  the  said  ship  hath 
affirmed  to  bills  of  lading,  all  of  this  tenor  and  date,  num- 

bered consecutively,  one  of  which  being  accomplished  and  given 
up  to  the  carrier,  the  others  to  stand  void. 

Dated  in  this  day  of  1 88  . 

The  New  York  Produce  Exchange,  in  reporting  upon 
this  bill  of  lading,  added  the  following  statement  with 
reference  to  the  special  question  of  shipowners'  liabihty : — 

The  most  important  portion  of  these  clauses — namely,  the 
exemption  of  the  carrier  from  liability  for  losses  caused  by  the 
default  of  any  servant  of  the  ship,  provided  the  owner  or  manager 
has  done  his  duty — has  been  fully  preserved.  Your  committee 
beg  to  reiterate  the  statement  made  by  the  framers  of  the  bill  of 
lading  submitted  to  them  for  revision,  in  which  they  pointed  out 
that  this  exemption  is  in  conflict  with  the  doctrine  hitherto  held 
by  our  Federal  Courts,  though  it  has  for  a  long  time  been  sanc- 
tioned by  custom,  and  by  the  all  but  general  practice  of  under- 
writers. Your  committee  are  equally  decided  in  their  opinion 
that  this  exemption  is  demanded  by  the  circumstances  under 
which  modern  steamship  traffic  is  carried  on,  and  that  our  Federal 
Courts  will  not  much  longer  be  able  to  resist  a  change  so  eminently 
just  and  necessary.  Your  committee  may  add  that  the  carriers' 
liability  for  the  seaworthy  condition  of  his  ship  and  for  good 
stowage  is  in  no  way  affected  by  these  clauses. 

It  was  evident  that  a  declaration  from  so  important  a 
body  as  the  New  York  Produce  Exchange  in  favour  of  the 
shipowners'  contentions  as  expressed  in  the  Liverpool  Bill 
of  Lading  would  carry  very  great  weight  in  the  further 
consideration  of  this  subject,  and  it  cannot  be  denied 
that,  until  the  Legislatures  of  the  different  maritime 
nations  take  the  matter  in  hand,  the  united  and  over- 
powering influence  of  the  shipowners  will  carry  the  day. 

We  arrive  now  at  the  time  when,  in  the  city  of  Lon^ 


INTERNATIONAL  LAW  OF  AFFREIGHTMENT.  400 

don,  not  only  the  members  of  Lloyd's,  but  tlie  merchants 
and  shipowners  assembling  at  the  *  Baltic,'  as  well  as  the 
members  of  the  Chamber  of  Conmaerce,  proceeded  pub- 
licly to  discuss  the  Bill  of  Lading  question,  and  in  order 
to  do  justice  to  the  arguments  put  forward  at  these 
meetings,  I  think  it  best  to  reproduce  out  of  the  *  Times ' 
the  reports  therein  contained  of  them. 

In  the  *  Times '  of  February  5,  1885,  it  was  stated 
that : — 

A  meeting  of  underwriters  of  Lloyd's,  Liverpool,  and  Glasgow, 
and  of  various  London  marine  insurance  companies,  was  held 
yesterday  at  Lloyd's  under  the  presidency  of  Mr.  William  Young. 
The  circular  convening  the  meeting,  which  was  issued  on  the 
2l8t  ult.  from  Lloyd's,  stated  that  'A  deputation  of  shipowners 
and  other  gentlemen  connected  with  various  marine  insurance 
clubs  had,  at  their  special  request,  an  interview  with  the  Committee 
of  Lloyd's  on  January  16.  They  stated  that  their  object  was  to 
obtain  the  consent  of  Lloyd's  to  the  adoption  of  a  bill  of  lading 
which  the  deputation  proposed  should  be  called  '  Lloyd's  Bill  of 
Lading.'  The  chief  point  which  the  shipowners  desire  is  the  in- 
troduction of  the  clause  concerning  negligence,  so  that  claims 
against  shipowners  under  that  head  with  regard  to  cargo  may 
cease.  The  committee  propose  to  lay  this  subject  before  a  general 
meeting,'  &c. 

The  Chaibman,  having  apologised  for  the  unavoidable  absence 
of  Mr.  Goschen  (Chairman  of  Lloyd's),  stated  that  the  circular  of 
the  21st  ult.  pretty  well  explained  the  reason  of  that  meeting. 
The  request  contained  therein  from  gentlemen  in  the  north  was 
one  which  could  not  be  ignored  by  the  Committee  of  Lloyd's,  but 
they  had  felt  that  the  matter  was  so  important  that  it  was  their 
duty  to  call  that  meeting  to  consult  with  them  and  underwriters 
generally  on  the  document  in  question.  Hence  the  invitation  to 
Liverpool,  Glasgow,  to  various  companies  in  London,  and  to  other 
underwriting  bodies.  As  an  indication  of  the  opinion  of  gentle- 
men in  different  places  he  would  refer  shortly  to  views  which  had 
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been  expressed  in  letters  which  had  been  received.  The  Under- 
writer' Association,  Glasgow,  were  strongly  of  opinion  that  it 
would  be  undesirable  in  the  interests  of  the  mercantile  community 
generally  that  the  shipowner  should  have  the  power  to  contract 
himself  out  of  responsibility  to  the  owners  of  goods  by  his  vessel 
for  loss  through  the  negligence  of  his  officers  and  crew.  The 
Underwriters'  Association,  Liverpool,  had  sent  to  the  meeting  Mr. 
Cross  (chairman),  Mr.  Storey  (deputy  chairman),  and  Mr.  A.  N. 
Dale,  who  would  be  able  to  speak  for  themselves;  but  it  was 
understood  that  Liverpool  generally  was  in  favour  of  the  New  York 
Produce  Exchange  Bill  of  Lading.  The  North  of  England  Steam- 
ship Owners'  Association  approved  of  the  New  York  Produce  Ex- 
change Bill  of  Lading.  The  Hull  Chamber  of  Commerce  and 
Shipping  were  in  favour  of  the  form  of  bill  of  lading  adopted  in 
August  1882.  The  Newcastle  and  Gateshead  Chamber  of  Com- 
merce resolved  to  memorialise  Lloyd's  Committee  in  favour  of  the 
adoption  of  a  common  form  of  bill  of  lading  to  be  called  *  Lloyd's 
Bill  of  Lading.'  To  that  an  amendment  was  moved :  'That  such 
common  form  of  bill  of  lading  shall  not  contain  any  conditions 
which  might  further  limit  the  existing  responsibilities  of  ship- 
owners as  common  carriers.*  This  amendment,  they  were  in- 
formed, was  lost  by  one  vote.  The  New  York  Underwriters' 
Association  had  sent  the  following  cablegram :  *  New  York 
underwriters  object  to  restoring  negligence  clause  in  bill  of  lading, 
and  will  not  assume  risks  of  carelessness  of  shipowners  and  crew 
under  ordinary  policy.'  They  had  also  had  letters  from  various 
gentlemen  well  known  to  them,  and  especially  one  from  a  gentle- 
man who,  he  was  afraid,  was  not  at  that  meeting,  Mr.  Tozer,  who 
had  assisted  them  on  various  occasions  with  his  advice.  Mr.  Tozer 
had  been  at  first  inclined  to  say :  '  Do  nothing,'  but  on  having  the 
resolutions  which  would  be  submitted  to  the  meeting  shown  to 
him,  he  was  converted  to  the  views  which  were  expressed  therein, 
and  had  authorised  him  to  state  so.  They  would  have  observed 
in  the  circular  which  had  been  issued  the  use  of  the  phrase 
'Lloyd's  Bill  of  Lading,'  but  that  was  without  the  leave  and 
authority  of  Lloyd's  Committee.  Some  had  urged  that  this  was  a 
matter  of  no  concern  to  underwriters  at  all,  and  that  it  lay  be- 
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tween  the  shipowner  and  the  merchant ;  bat  in  answer  to  that  it 
might  be  pointed  out  that  they  were  employed  by  both  and  had 
duties  to  both.  In  his  own  individual  opinion  he  thought  under- 
writers really  represented  the  public  in  the  controversy;  their 
interest  was  the  interest  of  the  public.  They  would  understand 
that  in  moving  the  resolutions,  as  he  intended  to  do,  he  was  not 
in  any  way  speaking  for  the  committee  as  a  whole.  That  was  an 
open  meeting,  and  the  question  was  not  a  cabinet  question,  but 
one  for  the  meeting  to  decide.  If  they  wished  the  matter  to  go 
further,  they  would  approve  the  resolutions;  while,  if  they  wished 
it  to  end  now,  they  would  have  nothing  to  do  but  to  negative  them. 
The  resolutions,  he  thought,  bore  rather  towards  the  idea  of  some 
sort  of  compromise,  and  it  seemed  to  him  that  they  would  aflFord 
some  sort  of  modus  vicendi  between  all  parties.  He  concluded  by 
moving  the  following  resolutions :  — 

'  (1).  That,  in  the  opinion  of  this  meeting,  the  proposed  reliet 
of  shipowners  from  responsibility  for  the  conduct  of  their  servants 
would  tend  to  increase  preventable  loss  of  life  and  property  at  sea, 
and  is  not  desirable  in  the  interest  of  the  mercantile  community. 

*  (2).  That  if  the  responsibilitj  of  shipowners  as  at  present 
limited  by  law  be  shown  to  be  unduly  onerous,  having  regard  to 
the  conditions  of  the  business,  a  readjustment  of  the  limits  will 
be  the  only  satisfactory  remedy. 

'  (3).  That  this  meeting,  while  ready  to  consider  any  reasonable 
proposal  with  regard  to  the  general  limit  of  responsibility,  con- 
siders that  any  alterations  of  the  ordinary  conditions  of  carriage 
by  sea  should  be  effected  by  legislation  and  not  by  private  con- 
tracts between  individual  merchants  and  the  shipowner. 

*  (4).  That  the  risks  of  merchants  who  accept  charters  or  bills 
of  lading  exempting  the  shipowners  from  responsibility  for  the 
acts  of  their  servants  will  be  thereby  greatly  increased,  and  that 
the  acceptance  by  merchants  of  such  increased  risks  will  be  a 
material  circumstance  which  ought  to  be  communicated  to  under- 
writers when  they  are  invited  to  insure  such  risks. 

'(5).  That  the  resolutions  passed  by  this  meeting  be  made 
public* 

Mr.  S.  I.  Da  Costa,  in  seconding  the  resolutions,  stated  that 
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the  subject  had  engaged  his  attention  for  some  time,  and  he  had 
endeavoured  to  consider  it  without  prejudice  to  the  many  conflicting 
interests  involved.  From  a  shipowner's  point  of  view  the  present 
state  of  things  must  be  very  unsatisfactory,  and  he  thought  the 
shipowner  was  justified  in  seeking  some  measure  of  relief  from  the 
liabilities  which  the  common  law  imposed  upon  him.  It  did  not, 
however,  follow  that  the  underwriter  was  to  relieve  him  entirely 
from  all  liability  arising  from  negligent  navigation,  or  to  endorse 
every  condition  which  in  his  contract  with  the  merchant  the  ship- 
owner  desired  to  impose.  During  the  period  last  year  in  which 
he  (the  speaker)  occupied  the  position  of  Mr.  Young,  the  subject 
came  before  him  and  the  Committee  of  Lloyd's  on  a  communication 
from  the  United  States,  and  various  questions  were  asked  and 
opinions  elicited  from  the  committee  and  underwriters  of  the 
United  Kingdom.  He  had  thought  it  would  not  be  undesirable 
to  have  a  conference  at  which  underwriters,  merchants,  and  ship- 
owners could  express  their  opinion  on  the  subject,  and  he  used  his 
best  endeavours  to  bring  about  a  conference,  but  entirely  failed. 
While  he  deprecated  the  idea  that  an  underwriter  should  look  upon 
the  recovery  from  an  owner  for  a  loss  paid  to  a  merchant  for  mer- 
chandise sacrificed  through  negligent  navigation  in  the  light  of  a 
salvage  on  his  underwriting  account,  he  felt  convinced  that  if  the 
clauses  which  it  was  proposed  to  introduce  into  charter-parties  and 
bills  of  lading  became  current  the  losses  arising  from  negligence 
would  largely  increase,  and  underwriters  would  sufier  accordingly. 
He  took  it,  therefore,  that  to  accept  the  conditions  proposed,  and 
to  give  them  the  imprimatur  of  Lloyd's,  was  quite  out  of  the 
question ;  and  it  would  be  necessary  for  underwriters  to  make  this 
clearly  understood  by  those  efiecting  insurance  on  goods  with  them, 
and  that  if  new  conditions  were  to  be  imported  into  charters  they 
must  be  communicated  to  underwriters  and  an  equivalent  in  pre- 
mium given.  He  trusted  that  the  resolutions  would  meet  with  the 
4inanimous  approval  of  the  meeting,  and  that  they  might  prove  to 
be  the  means  of  eliciting  some  proposals  from  shipowners  which 
might  in  the  end  be  satisfactory  to  all  the  parties  interested  in  this 
most  important  question. 

Mr.  C.  M.  Norwood,  M.R,  said  he  had  understood  Mr,  Da 
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Costa  to  say  that  the  question  at  issue  was  entirely  a  matter  for 
underwriters  as  far  as  the  meeting  was  concerned.  He  (the 
speaker),  however,  ventured  to  think,  in  the  first  place,  that  there 
were  many  members  of  Lloyd's,  and  subscribing  members,  who 
were  not  underwriters ;  but  he  also  took  a  broader  ground,  and  he 
thought  it  a  great  pity  that  they  should  define  the  relations  between 
shipowners  and  underwriters.  His  view  was  that  they  were  all — 
underwriters,  shippers,  and  merchants — ^mutually  interested  in  the 
settlement  of  the  question.  He  entirely  dissented  fi-om  the  view 
of  Mr.  Da  Costa,  that  if  the  liability  of  shipowners  for  negligence, 
accidents,  and  default  of  their  masters  and  mates  at  sea  were 
removed  or  reduced  there  would  be  a  great  increase  of  losses.  The 
position  which  he  took— and  which  he  believed  every  shipowner 
took — was  that  it  was  not  only  his  legal  but  his  moral  duty  to 
make  his  ship  seaworthy,  to  man  her  properly,  and  to  conduct  his 
business,  as  far  as  the  ship  was  in  his  control,  to  the  best  of  his 
ability  ;  and  if  there  was  any  default  on  the  part  of  the  shipowner 
in  a  matter  in  which  he  had  control,  he  (Mr.  Norwood)  would  be 
the  last  to  ask  to  be  relieved  from  the  responsibility.  The  old 
doctrine  was  that  a  voyage  by  sea  was  a  mutual  undertaking 
consisting  of  risk  all  round,  and  to  attempt  to  saddle  the  pecuniary 
responsibility  of  goods  and  cargo  on  a  shipowner  for  the  default 
of  his  servant  thousands  of  miles  away  was,  he  thought,  a  most 
monstrous  innovation.  Every  one  in  that  room,  too,  knew  that  it 
was  impossible  for  a  shipowner  to  put  in  charge  of  his  vessel  a 
captain,  mate,  engineer,  or  any  responsible  person  unless  that 
person  had  the  imprimatur  of  the  Board  of  Trade.  If,  as  he  believed, 
the  majority  of  shipowners  selected  the  best  men  to  command  their 
ships,  he  thought  it  monstrous  that  they  should  be  held  respon- 
sible far  the  acts  of  these  men,  who  were  selected  especially  by 
a  Government  department  to  stand  between  the  shipowner,  the 
underwriter,  and  the  merchant.  As  to  an  alteration  in  the  bill  of 
lading,  he  really  did  think  that  the  request  which  had  been  made 
was  not  unreasonable — ^to  make  clear  the  limitation  of  an  onerous 
responsibility;  and  he  maintained  that  that  was  not  a  request 
which  should  be  lightly  rejected.  As  a  body,  shipowners  had  been 
attacked  in  a  manner  which  was  altogether  unjustifiable,  and  it  was 
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an  insulting  suggestion  that  the  chief  object  of  the  shipowner  wa3 
to  lose  his  ship  and  draw  his  money. 

Mr.  W.  Matthews  (Messrs.  Lamplough  and  Co.)  maintained 
that,  if  underwriters  did  not  themselves  take  such  risks  as  those  in 
question,  shipowners  would  form  themselves  into  mutual  clubs,  and 
thus  underwriters  would  ultimately  become  the  losers. 

Mr.  F.  a.  White  (Marine  Insurance  Company)  bore  testimony 
to  what  Mr.  Norwood  had  said  from  the  shipowners'  point  of  view. 
There  was,  however,  not  only  the  question  of  the  underwriter  in 
this  matter,  but  the  merchant  who  was  not  insured.  He  was  sure 
that  underwriters,  as  one  of  whom  he  spoke,  would  discuss  the 
matter  fairly  and  make  any  reasonable  concession.  He  maintained, 
however,  that  the  present  was  not  the  proper  time  for  discussing 
the  matter,  and  that  they  should  await  the  report  of  the  Royal 
Commission,  which  had  emanated  entirely  from  the  shipowners. 

Mr.  J.  G.  PiTCAiRN  was  understood  to  contend  that  shipowners 
had  no  control  over  the  oflScers  of  their  vessels,  and  to  express  a 
wish  that  the  meeting  should  be  adjourned  to  see  whether  some 
arrangement  could  not  be  made  with  shipowners  and  merchants. 

Mr.  J.  Park  said  he  could  remember  the  time  before  1854 
when  the  shipowners'  liability  was  put  in  the  Merchant  Shipping 
Act  of  that  year.  In  asking  underwriters  to  take  the  risk  in 
question,  shipowners  were  not  asking  them  to  pay  anything  but 
what  their  fathers  had  paid  before  them. 

Mr.  G.  F.  Miller  (underwriter)  said  they  were  deeply  con- 
vinced of  the  importance  of  the  third  resolution.  He  thought 
nothing  should  be  done  pending  the  report  of  the  Royal  Commission. 

Mr.  Dale  (of  Liverpool)  said  the  Liverpool  Underwriters' 
Association  had  given  much  consideration  to  the  important  question 
under  discussion,  and  had  come  to  the  conclusion  that  it  was  neither 
equitable  to  shipowners  nor  politic  for  underwriters  to  refuse  the 
suggestion  of  shipowners — that  they  should  be  exempted  under 
bills  of  lading  from  liabilities  in  respect  of  disasters  which  were 
absolutely  beyond  the  shipowner's  control,  and  which  he  had  used 
all  due  diligence  to  prevent.  He  regretted  to  see,  from  the  expres- 
sions of  feeling  already  given,  that  the  meeting  took  a  different 
view.     In   New   York,   however  (by   no   means  an  unimportant 
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commercial  community),  the  principle  had  been  conceded,  and, 
though  the  decisions  of  the  American  Courts  had  hitherto  been 
adverse  to  the  shipowners,  the  steamship-owners  and  shippers  com- 
bined had  agreed  on  a  bill  of  lading  which  was  satisfactory  to  both 
parties.  The  Liverpool  steamship  owners  had  recently  endeavoured 
to  push  those  concessions  somewhat  further,  and  had  sought  to 
exempt  themselves  from  responsibility  as  to  seaworthiness  and 
proper  stowage.  That  had  been  resolutely  withstood  by  Liverpool 
underwriters.  A  compromise  was  probable  by  which  the  steam- 
ship-owners would  withdraw  their  pretensions  in  consideration  of 
underwriters  conceding  what  was  called  the  '  negligence  clause.*  He 
regretted  that  the  meeting  showed  so  little  disposition  to  favour 
this  compromise.  Risk  was  the  parent  of  premium.  It  was  the 
business  of  an  underwriter  to  insure  against  perils  of  the  sea  and 
to  receive  an  adequate  premium  for  so  doing.  In  the  past  the 
errors  of  judgment  of  masters  and  crews  had  been  considered  a 
peril  of  the  sea  covered  by  an  ordinary  policy  ;  but  recent  decisions 
in  our  Courts  had  shown  there  was,  as  an  underwriter  in  a  letter  to 
the  *  Times '  had  expressed  it,  a  flaw  in  the  shipowners'  armour.  Of 
that  flaw  underwriters  had  taken  advantage.  He  thought  it  would 
not  be  wise  to  continue  to  do  so ;  hence  he  strongly  advised  con- 
ceding to  the  shipowner  the  negligence  clause,  leaving  him  liable 
only  for  that  which  he  could  control.  The  resolutions  had  not,  he 
thought,  been  prepared  with  that  care  which  so  important  a  subject 
required,  and  one,  at  least,  was  especially  ofiensive  to  shipowners. 
He  hoped,  therefore,  that  the  meeting  would  be  willing  to  postpone 
any  discussion  on  them,  and  would  appoint  a  committee  composed 
of  underwriters,  shipowners,  and  merchants  to  consider  the  whole 
subject,  and  to  report  to  a  future  meeting.  He  concluded  by 
moving  an  amendment  to  this  eflect, 

Mr.  Da  Costa,  amid  some  laughter,  said  he  would  second  the 
amendment,  but 

The  Chairman  pointed  out  that  if  he  did  he  would  negative 
the  resolutions  he  had  seconded. 

Mr.  Cross  (Liverpool)  seconded  the  amendment.  He  said  he 
knew,  indirectly,  that  a  conclusion  could  not  be  arrived  at  by  the 
Royal  Commission  in  less  than  three  years. 
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Mr.  Lodge  (the  Marine  Insurance  Company)  held  that,  if  the 
law  was  to  be  altered,  the  application  should  be  made  to  the 
Legislature,  and  not  to  the  Committee  of  Lloyd's.  All  that 
underwriters  said,  and  all  that  he  had  power  to  say,  was  that  they 
thought  it  was  more  proper  to  await  the  result  of  the  Royal  Com- 
mission, and  meantime  not  to  commit  themselves  to  any  details. 

Mr.  John  Glover  asked  whether,  if  the  shipowners  were  con- 
tented to  wait,  as  recommended  by  Mr.  Lodge,  until  the  result  of 
the  Royal  Commission  had  been  ascertained,  probably  about  three 
years  hence,  the  underwriters  would  undertake  in  the  meantime 
not  to  bring  any  further  actions  against  steamship-owners  to 
recover  the  value  of  cargoes  lost  through  alleged  negligence  at 
sea.  (Mr.  Lodge:  Certainly  not.)  He  had  anticipated  that 
reply,  and,  consequently,  it  was  impossible  that  shipowners  could 
go  on  having  an  action  over  every  loss  in  which  it  was  to  be 
determined  between  two  underwriters  who  should  pay  for  a  loss 
for  covering  which  only  one  of  the  two  had  received  premium. 
He  also  thought  it  was  much  wiser  for  men  of  business,  parties  to 
ordinary  mercantile  transactionSj  to  settle  such  questions  among 
themselves  by  the  adoption  of  proper  documents,  instead  of  waiting 
an  indefinite  period  for  legislative  relief  which  might  never  come. 
He  also  pointed  out  that  for  underwriters  to  insist  on  retaining 
the  right  to  proceed  in  the  name  of  merchants  against  shipowners 
for  the  occurrence  of  such  losses  foreshadowed  double  insurance 
arrangements,  which  were  always  objectionable,  the  alternative  to 
which  was  that  any  shipowner  might  find  himself  ruined  through 
the  occurrence  of  peril  attributable  to  the  fault  of  one  of  his 
servants  over  which  he  had  absolutely  no  control.  The  effect  of 
the  improved  bill  of  lading  recommended  would  make  trafiic  at 
sea  safer,  not  more  hazardous,  for  if  the  master-and-servant 
doctrine  were  eliminated  from  such  cases  negligent  servants  would 
be  dismissed  promptly,  whereas  at  present  it  was  often  necessary 
to  retain  them  in  service  because  their  evidence  was  wanted  in 
legal  proceedings.  In  fact,  the  present  uncertainty  led  to  nothing 
but  disputes  and  litigation,  the  net  result  of  which  was  that  the 
loss  had  to  be  borne  by  the  underwriters  j^us  large  amounts  of  law 
costs.     The  resolutions  pointed  to  inquiry  and  the  need  for  full 
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consideration  of  the  whole  sabject,  and  he  admed  the  members  of 
Lloyd's  to  sanction  the  appointment  of  a  committee  for  the  purpose 
of  making  such  inquiry  and  co-operating  with  other  public  bodies- 
labouring  to  settle  the  matter  satisfactorily. 

Mr.  Henry  Green  (Chairman  of  the  Chamber  of  Shipping) 
observed  that  Mr.  Glover  had  expressed  what  they  felt.  He 
supported  the  proposal  of  Mr.  Dale  for  the  appointment  of  a  com* 
mittee. 

After  a  few  observations  from  Mr.  Wren, 

The  Chairman  replied,  and  stated  that,  if  they  passed  the  reso-«> 
lutions,  the  second  one  meant  coming  to  some  understanding 
between  the  shipowner  and  the  underwriter  as  to  the  amount  of 
liability  that  had  to  be  borne. 

Mr.  Michael  Wills  thought  they  were  pretty  much  agreed 
on  the  general  question  that  it  was  desirable  to  have  a  committee 
on  the  subject.     He  supported  the  proposal  of  Mr.  Dale. 

The  Chairman  put  the  amendment,  in  favour  of  which  it  was 
stated  that  there  were  47  votes,  and  it  was,  therefore,  declared  lost,. 

Mr.  Norwood  protested  against  the  first  resolution. 

The  Chairman  expressed  his  conviction  that  there  was  not  the 
slightest  intention  on  the  part  of  anyone  in  the  room  to  cast  any 
reflection  on  shipowners. 

The  opinion  of  the  meeting  was  taken  as  to  the  omission  of  the 
first  resolution,  and  83  hands  were  held  up  in  favour  of  this  course 
be^ng  adopted.     It  was  therefore  struck  out. 

The  Chairman  then  put  the  remainder  of  the  resolutions  as  a 
substantive  motion,  and  65  voting  for  it,  it  was  declared  carried. 

The  proceedings  then  terminated. 

Further,  the  ^  Times  *  of  the  11th  of  the  same  month 
stated  :-^ 

A  crowded  meeting  was  held  yesterday  at  the  Baltic,  Thread-- 
needle Street,  to  take  into  consideration  the  proposed  international 
bill  of  lading,  Mr,  S.  W.  Keene,  of  the  Com  Exchange, 
presided. 

The  Chairman,  in  opening  the  proceedings,  observed  that  he 
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had  been  striving  for  many  years  to  effect  improvements  in  bills 
of  lading  in  common  nse,  and  at  last  he  thought  there  was  a 
reasonable  prospect  of  making  a  very  considerable  improvement. 
The  meeting  was  called  for  the  purpose  of  hearing  a  statement  of 
the  present  position  of  the  question,  and  would  be  asked  to  appoint 
a  committee  to  examine  into  the  whole  subject,  and  to  co-operate 
with  other  public  bodies  in  the  effort  to  establish  a  common  form 
of  bill  of  lading. 

Mr.  John  Glover  proposed  a  resolution  in  accordance  with 
the  object  of  the  meeting.  He  pointed  out  that  merchants  justly 
complained  of  the  variety  in  the  terms  of  bills  of  lading,  and 
showed  that  the  international  bill  of  lading  would  place  responsi- 
bility on  shipowners,  and  very  properly  so,  in  respect  of  any 
unseaworthiness  in  vessels  and  bad  stowage,  and  would  make 
them  responsible  for  any  negligence  whatever  on  their  own  part. 
In  this  respect  important  improvements  would  be  effected  in  the 
interests  of  merchants.  It  was  also  proposed  by  the  common  bill 
of  lading  to  insert  in  all  bills  of  lading  what  are  known  as  the 
*  negligence  clauses,'  which,  he  said,  were  now  almost  universally 
used  in  connection  with  the  great  steam  lines,  and  in  the 
American,  Indian,  Australian,  China,  and  New  Zealand  trades. 
Notwithstanding  the  objection  of  some  underwriters  to  the  latter 
change,  there  was  no  diflSculty  in  finding  underwriters  to  take 
risks,  without  any  additional  premium,  in  bills  of  lading  containing 
these  clauses,  as  there  was  a  general  impression  that  it  was  not 
fair  on  the  part  of  underwriters  to  receive  premiums  against  losses 
and  not  to  bear  the  losses  when  they  occurred.  Shipowners  had 
been  rather  rudely  awakened  from  a  delusion  they  had  entertained, 
to  the  effect  that  the  old  words  in  bills  of  lading — ^namely,  '  all 
jand  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation  of  whatever  nature  and  kind  soever  during  the  said 
voyage  always  excepted  ' — saved  them  from  liability  for  errors  in 
navigation  inseparable  from  the  employment  of  human  agency. 
Actions  for  large  sums  had  lately  been  brought  against  shipowners, 
in  which  they  had  been  asked  to  pay  for  cargoes  lost  through  mis- 
takes, collisions,  fogs,  and  other  common  causes  of  loss  at  sea. 
Shipowners,  therefore,  had  now  come  to  the  conclusion  that  if  they 
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had  to  bear  these  risks  their  only  course  was  to  contract  for  insur- 
ance as  well  as  freight,  so  that  out  of  the  premiums  they  might  be 
able  to  pay  the  losses  arising  from  negligence  and  other  causes  of 
the  kind  referred  to.  It  was  felt  to  be  unfair  that  underwriters 
who  had  received  premiums  against  losses  should,  on  the  occur- 
rence of  such  losses,  be  enabled  to  keep  the  premiums  and  visit 
the  loss  on  the  shipowners. 

Mr.  John  Ross  seconded  the  resolution. 

Mr.  Stephen  Ralli  opposed  the  motion,  and  expressed  his 
opinion  that  the  bill  of  lading,  as  amended  by  the  New  York 
Produce  Exchange,  was  still  objectionable.  He  thought  it  ad- 
visable that  the  whole  subject  should  stand  over  until  the  Royal 
Commission  had  made  their  report. 

Mr.  Valeri  acquiesced  in  the  views  of  Mr.  Ralli. 

Mr.  C.  M.  Norwood,  M.P.,  supported  the  resolution,  and 
stated  that  there  was  not  the  least  difficulty  in  merchants  covering 
the  negligence  clause  asked  for  without  any  additional  premium. 
An  improvement  in  bills  of  lading  would  result  from  the  adoption 
of  a  common  form  based  on  the  draft  before  the  meeting,  and  it 
was,  therefore,  in  his  opinion,  highly  desirable  to  appoint  a  com- 
mittee to  further  consider  the  matter. 

Mr.  Edward  Power  suggested  that  the  resolution  should  be 
amended,  so  that  the  subject  should  be  referred  for  consideration, 
without  reference  to  the  New  York  Produce  Exchange  Bill  of 
Lading,  and  this  suggestion  was  accepted. 

On  a  vote  being  taken,  the  resolution,  as  amended,  was  carried 
by  a  large  majority,  and  a  committee  was  subsequently  appointed. 

And  the  '  Times '  of  March  5  reported  the  last  of  these 
three  meetings  as  follows : — 

Yesterday  a  meeting  of  members  of  the  London  Chamber  of 
Commerce,  and  of  merchants,  bankers,  shippers,  and  others 
interested  in  a  revision  of  the  existing  clauses  of  bills  of  lading, 
from  a  mercantile  point  of  view,  was  held  at  the  City  Terminus 
Hotel,  Cannon  Street.  Mr.  Magniac,  M.P.,  president  of  the 
Chamber,  occupied   the   chair,  and  among  those  present  were — 
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Mr,  J.  H.  Tritton,  chairman,  and  the  following. members  of  the 
coancil : — Messrs.  John  Glover,  E.  J.  Johnson,  W.  H.  Peat, 
J.  G.  Hamilton,  George  Martineau,  J.  T.  Ritchie,  J.  M^Call,  and 
G.  H.  Powell ;  Sir  Saul  Samuel,  Agent-General  for  New  South 
Wales;  Mr.  J.  F.  Garrick,  Q.C.,  Agent-General  for  Queensland; 
Sir  Francis  Bell,  Agent-General  for  New  Zealand  ;  Captain  Charles 
Mills,  Agent-General  for  the  Cape  of  Good  Hope;  Alderman 
Atkinson,  Hull ;  Mr.  Pearce,  Glasgow  Chamber  of  Commerce ;  and 
Mr.  Kenric  B.  Murray,  secretary  of  the  London  Chamber  of 
Commerce. 

The  Chairman,  in  opening  the  proceedings,  observed  that 
from  a  communication  he  had  received  from  a  very  prominent 
shipowner,  he  thought  there  was  some  misapprehension  as  to  the 
scope  and  object  of  that  meeting.  It  seemed  to  have  been  con- 
sidered that  they  were  going  to  hold  a  kind  of  indignation 
meeting  in  opposition  to  shipowners.  That,  however,  was  an 
entire  mistake.  The  shipowners  themselves  had  held  several 
meetings  to  ascertain  what  their  views  were  on  the  subject,  and 
the  present  meeting  would  endeavour  to  do  the  same  as  regarded 
the  shippers.  He  had  received  a  letter  from  Mr.  Hubbard,  the 
member  for  the  City,  who  wrote  as  follows : — 

*  For  some  time  past  I  have  observed  a  gradual  movement  on 
the  part  of  shipowners  to  diminish,  and  even  cancel,  the  liability 
heretofore  held  to  attach  to  them  as  carriers  of  the  goods  they 
received  on  freight.  With  this  object,  clauses  have  been  inserted 
in  bills  successively  enlarging  the  excepted  causes  of  loss  and 
damage  until  they  attain  for  the  shipowner  an  almost  perfect 
indemnity,  notwithstanding  that  the  occurrence  of  such  loss  or 
damage  may  be  distinctly  traceable  to  the  neglect  or  the  mis- 
conduct of  the  captains  or  crews.  It  is  easy  to  discover  an  origin 
for  this  movement  in  the  increased  size  and  costliness  of  the 
mercantile  marine,  in  the  rapidity  of  the  voyages  performed,  in  the 
value  of  time,  in  the  employment  of  vessels  representing  a  lai^ 
capital,  and  in  the  frequent  changes  of  captain  and  crew  which 
jnay  probably  occur.  These  considerations,  while  explaining  the 
anxiety  of  shipowners  to  avoid  responsibility,  cannot  satisfy 
merchants  of  the  wisdom  of  this  new  policy,  or  of  the  fairness 
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with  which  it  has  been  advocated.  The  fundamental  principle 
that  an  employer  of  labour  is  responsible  for  the  acts  of  his  agent 
in  regard  to  the  work  for  which  he  is  engaged,  cannot  be  set  aside 
for  the  convenience  of  the  employer  without  detriment  to  the  com- 
munity, and  the  legal  axiom,  Qui  facit  per  alium  facit  per  se,  is 
strictly  applicable  to  the  owner  as  acting  through  the  captain,  and 
by  the  captain  through  the  crew.  Some  shipowners,  indeed,  have 
repudiated  this  liability,  and  renounced  any  pretence  of  control  over 
the  captain,  but  this  fantastic  pretence  is  cancelled  by  the  fact  of 
ownership,  which  they  unequivocally  admit  in  their  title  to  the  ship, 
and  their  receipt  of  its  earnings.  An  irresponsible  ownership  is  a 
contradiction  not  to  be  tolerated.  I  sincerely  trust  that  an  amicable 
conference  of  shippers  and  shipowners  may  eventuate  in  a  satis- 
factory adjustment  of  the  conflicting  views,  and  that  this  desirable 
result  may  be  forthwith  attained  without  waiting  for  the  report  of 
the  Koyal  Commission,  indefinitely  protracting  the  settlement  of 
a  question  to  the  solution  of  which  it  is  wholly  unnecessary.' 
He  thought  those  views  commended  themselves  to  the  mind  of 
every  one  present.  A  bill  of  lading  ought  to  be  the  same  thing  as 
the  goods  themselves.  It  ought  to  be  precisely  the  same  thing  as 
A  deed  for  the  conveyance  of  land,  or  a  bill  of  exchange  representing 
a  commodity.  There  ought  to  be  absolute  certainty  about  a  bill  of 
lading.  There  should  be  no  uncertainty  as  to  the  delivery  of  the 
goods,  or  as  to  who  was  responsible  if  the  goods  were  not  delivered. 
The  liability  of  shipowners  and  of  underwriters  ought  to  be  fixed 
and  ascertained;  and  it  was  for  the  benefit  and  advantage  of 
public  policy,  for  the  benefit  and  advantage  of  trade  in  general, 
and  of  the  different  classes  engaged  in  trade,  that  such  certainty 
should  be  absolute.  Bankers  who  advanced  on  bills  of  lading  ought 
to  be  perfectly  certain  that  their  advances  were  not  on  pieces  of 
paper,  but  on  goods.  They  would  not  expect  him  to  go  through 
the  different  ways  in  which  a  shipowner  might  be  affected,  but  he 
believed  that  at  the  present  moment  there  was  one  particular 
liability  which  the  shipowner  felt  very  strongly  upon,  and  about 
which  there  was  undoubtedly  some  and  perhaps  a  good  deal  of 
question — that  was  his  liability  for  the  acts  of  his  servants.  Too 
little  responsibility,  however,  would  engender  carelessness,  which 
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could  not  be  for  the  advantage  of  the  nation  at  large.     On  the 
other  hand,  it  might  be  said  that  if  you  require  over-responsibility, 
it  may  become  an  illusion,  and  he  believed  that  it  was  so  in  many 
cases  now.     This  condition  of  things  was  not  to  the  interest  of  any 
one  either.     The  present  bills  of  lading  were  not  what  they  ought 
to  be.     He  had  seen  one  bill  of  lading — he  admitted  that  it  was  in 
a  very  small  trade — as  to  which  he  asserted  that  the  only  liability 
upon  the  shipowner  was  to  receive  the  freight.     There  was  no 
liability  on  him  to  carry  or  deliver  the  goods.     That  was  not  a 
right  state  of  things.     Many  were  anxious  that  whatever  bill  of 
lading  was  arrived  at  it  should  be  uniform.     He  was  not  prepared 
to  say  that  it  was  absolutely  impossible  to  make  a  uniform  bill  of 
lading,  but  he  did  think  that  it  was  quite  possible  that  there  might 
be  particular  trades  in  which  particular  bills  of  lading  were  re- 
quired.    As  to  the  Royal  Commission,  Mr.  Hubbard  was  strongly 
against  any  legislative  interference  in  trade  which  could  be  avoided. 
He  (the  Chairman)  felt  convinced  that  if  the  meeting  appointed  a 
committee  to  meet  the  shipowners,  and  the  two  parties  could  agree 
upon  a  bill  of  lading,  the  Royal  Commission — if  it  were  necessary 
to  submit  the  arrangement  to  them — would  jump  at  the  oppor- 
tunity of  being  saved  the  trouble  which  they  might  otherwise  have. 
Mr.   Keene  moved  the  first  resolution  as  follows  :  '  That  this 
meeting,  representing  mercantile  interests,  is  of  opinion  that  the 
bills  of  lading  in  force  at  the  present  time  are,  in  many  cases, 
unacceptable  to  merchants,  in  consequence  of  the  clauses  exone- 
rating shipowners  from  their  liabilities.     It  is  urgent  that  some 
satisfactory  modification  of  these  bills  of  lading  should  be  agreed 
upon,  and  with  that  view  this  meeting  resolves  that  a  committee 
be  appointed  to  confer  with  shipowners  and  others  interested  on 
the   subject/     Formerly,  he   said,  a  bill  of  lading  was  a  simple 
receipt  given  by  the  captain  or  owner  by  which  he  undertook  to 
deliver  goods  in  the  same  order  and  condition  in  which  he  had  re- 
ceived them,  certain  contingencies  excepted — *  the  act  of  God  and 
the  perils  of  the  sea.'     A  steamship  bill  of  lading  now,  however, 
contained  clauses  enumerating  every  conceivable  thing  which  miglit 
cause  loss  or  damage  to  goods,  exempting  the  shipowner  from  all 
liability  arising  out  of  them.     He  maintained  that  fchippers  had  no 
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freedom  of  contract  with  the  shipowners.  He  did  not  wish  to  go 
into  politics,  but  in  the  Merchant  Shipping  Bill  of  last  session 
there  were  four  clauses  which  would  have  helped  merchants  con- 
siderably. He  thought  it  unadvisable  to  wait  for  legislation.  If 
the  Royal  Commission  were  to  report  that  it  was  advisable  to  make 
a  bill  of  lading,  he  did  not  believe  that  the  House  of  Commons 
would  make  a  bill  of  lading  for  them.  In  the  second  part  of  his 
resolution  a  compromise  was  proposed,  and  he  believed  that  much 
good  would  come  out  of  the  proposed  committee.  The  international 
bill  of  lading  of  1882  and  the  New  York  Produce  Bill  of  Tjading, 
which  was  based  upon  the  international  bill,  were  far  from  perfect, 
but  if  they  were  taken  as  a  starting-point  by  the  committee  ho 
thought  something  might  be  made  out  of  them. 

SiK  Francis  Bell  seconded,  and  Mr.  M^ Andrew  supported,  the 
motion. 

Mr.  Stephen  Kalli  also  supported  the  motion.  He  referred 
to  the  discussions  which  had  already  taken  place  upon  the  subject, 
and  observed  that  at  '  the  Baltic,'  where  a  great  many  merchants 
and  shipowners  met  daily  for  the  transaction  of  their  business,  the 
question  had  been  fully  debated,  and  he  was  glad  to  state  that  he 
believed  some  partial  agreement  had  been  already  come  to  between 
the  two  parties.  He  believed  they  might  consider  as  certain  that 
shipowners  would  in  future  accept  their  liability  on  the  arrival  of 
goods  for  damage.  The  most  difficult  question  had  been  in  con- 
nection with  losses  arising  from  errors  of  navigation.  As  regarded 
the  pilots,  shipowners  had  pointed  out  that,  although  they  were  paid 
by  them,  and  were  legally  their  servants,  yet  they  ought  not  to  be 
responsible  for  losses  arising  from  the  pilots'  acts.  .In  that  view 
he  must  say  that  merchants  generally  concurred,  because,  although 
the  pilots  were  legally  tlie  agents  of  the  shipowners,  the  latter  did 
not  choose  them,  and  were  obliged  to  take  on  board  the  pilots  who 
presented  themselves.  If  that  great  concession  were  made  by  the 
mercantile  community,  it  ought  to  be  appreciated  by  the  ship- 
owners. He  believed  that  he  was  in  agreement  with  the  feeling 
of  the  great  majority,  if  not  the  whole,  of  the  mercantile  com* 
munity  in  saying  that  they  would  go  a  step  further,  and  would  be 
willing  to  exempt  shipownei'S  from  loss  arising  from  errors  of  judg- 
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ment  on  the  part  of  their  oflScers ;  but  he  hoped  they  would 
never  agree  to  exempt  them  from  loss  arising  from  the  culpable 
negligence  or  misconduct  of  their  captains  or  officers.  If  ship- 
owners were  exempted  from  loss  arising  from  the  last-mentioned 
causes,  some  of  them — the  worst  of  them — would  engage  at  smaller 
wages  an  inferior  set  of  men,  a  proceeding  which  would  lead  to 
increased  loss  of  ships  and  life  at  sea.  The  best  proof  of  the  un- 
fairness of  this  bill  of  lading  was  that  the  British  Government  had 
declined  to  accept  clauses  in  it  to  which,  however,  shippers  were 
obliged  to  submit. 

Mr,  Harris,  M.P.,  in  supporting  the  resolution,  spoke  of  the 
advantages  of  the  similarity  of  contract  which  had  been  established 
in  the  grain  trade,  and  said  he  thought  there  ought  to  be  similar 
agreement  about  bills  of  lading. 

Mr.  Hollams  (solicitor)  thought  it  remarkable,  in  view  of  the 
excited  discussion  which  had  taken  place,  that  there  had  been  no 
change  in  the  law.  Until  twenty  years  ago  it  was  supposed  that 
accidents  from  collisions  and  errors  of  judgment  protected  the 
shipowner  as  being  dangers  of  the  sea,  but  the  Court  decided  about 
twenty  years  ago  that  that  was  not  so,  and  that  the  shipowner  was 
liable.  This  decision  had  brought  about  this  state  of  things — 
that,  notwithstanding  that  the  merchant  was  protected  by  his 
underwriter,  the  shipowner  was  liable;  and  the  underwriter,  on 
paying  the  loss,  became  entitled  to  the  rights  of  the  shipper 
against  the  shipowner.  He  believed  that  the  cause  of  all  the 
irritation  had  arisen  from  this  modem  practice.  Although  in  law 
there  was  no  difference,  there  was  practically^  a  good  deal  of  differ- 
ence between  negligence  and  error  of  judgment,  and  he  thought  a 
vast  distinction  ought  to  be  made  between  the  two. 

Mr.  Steinthal  (Vice-President  of  the  Manchester  Chamber  of 
Commerce)  stated  that  at  Manchester  they  looked  upon  the  question 
ol  bills  of  lading  as  rather  one  between  shipowners  and  under- 
writers, because  the  merchants  were  in  the  habit  of  insuring  the 
goods  and  of  recovering  from  the  underwriters,  even  to  the  smallest 
Particular  Average,  any  loss  they  might  sustain.  He  afterwards 
testified  as  a  shipper  to  the  unfair  clauses  contained  in  bills  of  lading. 

Mr.  L.  Walker  (of  Dundee)  and  Mr.  J.  i\  GARracK,  Q.C., 
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also  supported  the  motion,  the  latter  gentleman  expressing  an 
opinion  that,  generally,  those  matters  which  were  within  the  con- 
trol of  the  shipper  might  fairly  stand  in  the  bill  of  lading,  exempt- 
ing the  shipowner.  The  acts  over  which  the  shipowner  had 
control  were  very  large,  and  there  were  losses  which  arose  from 
culpable  negligence  and  those  which  arose  from  error  of  judgment. 
These,  he  thought,  were  matters  for  mutual  consideration  between 
the  shipowner  and  the  shipper.  There  were  certain  matters,  in 
his  opinion,  where  they  must  appeal  to  the  State. 

After  a  few  remarks  from  Mr.  M*Ausland  (J.  Connell  &  Co.) 
and  Mr.  Beinhold  (of  Calcutta)  the  resolution  was  passed. 

Mr.  J.  A.  EwEN  (Sargood,  Son,  &  Co.)  proposed  the  next  resolu- 
tion :  *  That  the  following  gentlemen  be  appointed  as  a  committee, 
with  power  to  add  to  their  number,  and  with  power  to  amalgamate 
with  existing  committees:  —  Messrs.  J.  Macandrew  (Matheson  & 
Co.),  Victor  Benecke  (Benecke,  Souchay,  &  Co.),  W.  A  damson 
(Adamson,  GilfiUan,  &  Co.),  Halton  (T.  A.  Gibb  &  Co  ),  H.  Reinhold 
(Reinhold  &  Co.,  Calcutta),  J.  A.  Ewe  (Sargood,  Son,  &  Co.),  H.  M, 
Steinthal  (Delegate  from  the  Manchester  Chamber  of  Commerce), 
E.  Majolier  (Harris  Brothers),  William  Dunn  (W.  Dunn  &  Co., 
South  Africa),  and  J.  G.  Pitcaim.'  He  expressed  his  belief  that  the 
resolution  would  open  up  the  means  of  an  equitable  adjustment 
between  all  parties.  The  subject  had  been  approached  in  no  hostile 
spirit  to  the  shipowners. 

Mr.  W.  G.  SorER  seconded  the  motion,  which  was  carried, 
the  name  of  Mr.  Paterson  (Messrs.  Carter,  Paterson  &  Co.)  being 
added  to  those  mentioned. 

Mr.  Power  next  proposed,  and  Mr.  Majouer  seconded,  the 
third  resolution,  as  follows :  *  That  this  meeting  considers  it  de- 
sirable that  in  all  charter-parties  and  bills  of  lading  an  arbitration 
clause  should  be  inserted.' 

The  resolution  was  carried  with  two  dissentients. 

On  the  motion  of  Mr.  Pitcairn,  seconded  by  Mr.  P.  HiRSCH- 
FELD,  a  vote  of  thanks  was  passed  to  the  Chairman,  and  the 
proceedings  then  terminated. 

There  was  a  further  proof  given  how  the  principal 
firms   of  the   mercantile   community  of  this   great   city 
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looked  anxiously  forward  for  a  satisfactory  settlement  of 
this  most  vexed  question  by  their  addressing  the  following 
requisition  to  the  President  of  the  Eoyal  Commission  on 
Loss  of  Life  at  Sea,  which  was  at  that  time  occupied  in 
taking  evidence : — 

To  the  Right  Honourable  the  Earl  of  Aherde&ii^  President  of  the 
Royal  Commission  on  Merdiant  Shipping, 

We,  the  undersigned,  bankers,  merchants,  and  brokers  of  the 
city  of  London,  desire  to  see  a  uniform  bill  of  lading  adopted  by 
the  owners  of  British  steamships  and  sailing  vessels. 

Thd  present  system  of  multiform  bills  of  lading  is  found  to  be 
inconvenient  and  unsatisfactory  by  all  members  of  the  mercantile 
community. 

Shipowner  have  recently  proposed  a  form  as  basis  of  a  bill  of 
lading  for  general  adoption,  but  as  the  clauses  of  the  bill  of  lading 
are  involved  in  the  questions  referred  to  the  Royal  Commission, 
shippers,  while  granting  that  uniformity  is  to  be  desired,  hesitate 
to  take  definite  action  in  the  matter,  in  view  of  the  exhaustive 
consideration  of  the  subject  by  the  Royal  Commission  under  your 
lordship's  presidency. 

Shipowners,  though  not  denying  that  such  hesitation  is  proper, 
plead  that  the  question  is  a  burning  one  requiring  prompt  solution, 
and  we,  on  our  part,  are  desirous  to  have  it  settled  as  soon  as  possible 
upon  principles  sanctioned  by  authority. 

We  are,  therefore,  of  opinion  that  great  satisfaction  will  be  felt 
by  the  mercantile  community  if  the  Royal  Commission  will  give 
priority  in  its  deliberations  to  the  consideration  of  any  questicHis 
the  settlement  of  which  the  Commission  may  think  a  necessary 
preliminary  to  the  adoption  of  a  uniform  bill  of  lading,  and  that, 
if  possible,  a  special  report  should  be  made  on  the  subjeii^. 

There  is  a  general  desire  in  all  countries  to  have  an  international 
bill  of  lading,  and  it  is  probable  that  the  recommendations  of  a 
Royal  Commission  would  be  accepted  by  other  countries  as  a  basis 
for  agreement. 

Besides   these   expressions   of  the  various   interested 
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opinions,  the  public  press  almost  daily  during  the  first  few 
months  of  1885  contained  letters,  giving  arguments  for 
and  against  the  concession  of  non-liability  to  shipowners 
for  the  negligence  of  the  master  and  crew  of  their  vessels. 
One  of  the  best  arguments  found  in  these  letters  was  in 
these  words :  ^  Do  not  withdraw  from  the  only  persons  who 
can  effectually  influence  the  conditions  of  navigation,  an 
important  incentive  to  care  and  vigilance,  by  acquiescing 
in  a  claim  so  exceptional  as  that  shipowners  alone,  of  all 
employers  of  labour,  shall  not  be  held  answerable  for  the 
negligence  and  incapacity  of  those  they  employ.'  Nobody 
can  assert  that  any  shipowner  is  bound  to  engage  the  first 
master,  mate,  engineer,  or  other  officer  who  presents  his 
certificate  of  competency  from  the  Board  of  Trade.  He 
has  the  choice  among  those  who  come  forward,  who, 
although  equally  qualified  in  the  eye  of  the  law,  do  not 
have,  in  virtue  of  their  certificate  of  competency,  the  right 
to  claim  the  first  vacancy. 

They  must,  and  should,  submit  to  the  scrutiny  of  those 
whose  patronage  aild  employment  they  seek.  Does  it  not 
stand  to  reason,  and  should  it  not,  as  a  matter  of  plain 
common  sense,  be  assumed  that  the  greater  the  liability 
which  would  fall  upon  the  employer,  the  shipowner, 
tlirough  the  neglect  or  incapacity  of  those  he  employs, 
the  greater  will  be  the  incentive  for  him  to  employ  compe- 
tent officers,  who,  in  order  to  retain  the  confidence  of  their 
employer,  and  consequently  the  means  of  earning  a  re- 
spectable livelihood,  would  be  obliged  to  exercise  the 
greatest  vigilance  and  care  in  the  navigation  of  the  vessel. 
On  the  other  hand,  if  nobody  but  an  unknown  merchant 
or  his  still  less  known  underwriter  has  to  bear  the  conse- 
((ueiices  of  neglect,  how  easy  would  be  the  inclination  to 
forget  the  duty  to  employ  trustworthy  servants. 

The  committee  which  at  the  meeting  at 'the  Baltic' 
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was  appointed  for  the  consideration  of  this  question  came 
to  the  conclusion  that  the  principal  clause  under  discussion 
should  be  worded  as  follows  : — 

'  Strandings  and  collisions,  and  all  losses  and  damages  caused 
thereby,  are  also  excepted,  even  when  occasioDed  by  negligence, 
default,  or  error  in  judgment  of  the  pilot,  master,  mariners,  or  other 
servants  of  the  shipowners,  but  nothing  herein  contained  shall 
exempt  the  shipowner  from  liability  to  pay  for  damage  to  cargo  oc- 
casioned by  bad  stowage,  by  improper  or  insufficient  dunnage  or 
ventilation,  or  by  improper  opening  of  valves,  sluices,  and  ports,  or 
by  causes  other  than  those  above  excepted,  and  all  the  above  excep- 
tions are  conditional  on  the  vessel  being  seaworthy  when  she  sails 
on  the  voyage,  but  any  latent  defects  in  the  machinery  shall  not  be 
considered  unseaworthiness  provided  the  same  do  not  result  from 
want  of  due  diligence  of  the  owners,  or  any  of  them,  or  by  the 
ship's  husband  or  manager/ 

The  *  Times'  of  July  25,  1885,  gave  the  following 
report  of  the  meeting  summoned  to  consider  the  subject : — 

Yesterday  a  meeting  was  held  at  the  Baltic  Coffee-house,  Thread- 
needle  Street,  to  receive  the  report  of  the  committee  appointed  last 
February  to  consider  the  subject  of  bills  of  lading  and  proposed 
charges  therein.  The  chair  was  taken  by  the  Right  Hon.  J.  G. 
Hubbard,  M.P.,  and  besides  the  whole  of  the  members  of  the  com- 
mittee there  was  a  large  attendance  of  the  members.  The  com- 
mittee consisted  of  Messrs.  S.  W.  Keene  (S.  W.  Keene  &  Co.), 
T.  V.  S.  Angier  (Angier  Brothers),  James  Dixon  (Harris  & 
Dixon),  A.  G.  Eumorphopulos  (Scaramanga,  Manoussi,  &  Co.), 
John  Glover  (Glover  Brothers),  E.  P.  Maxsted  (Keighley,  Maxsted, 
&  Co.,  Hull),  William  Milbum,  jun.  (William  Milburn  &  Co.), 
W.  Muller  (J.  G.  Hubbard  &  Co.),  J.  Ross  (Begbies,  Ross,  & 
Gibson),  0.  Valieri  (Mavro,  Valieri,  &  Co.),  J.  Watson  (Watson, 
Medill,  &  Co.),  J.  B.  Watt  (J.  B.  Watt  &  Co.),  and  E.  H.  Watts 
(Watts,  Ward,  &  Co.).  The  report  of  the  committee  stated  that 
they  had  held  fourteen  meetings,  and  had  given  the  matter  their 
most  careful  consideration.     At  an  early  stage  of  their  labours  they 
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were  forced  to  come  to  the  conclusion  that  the  varying  circum- 
stances of  different  trades  rendered  it  impossible  to  agree  on  any 
form  of  bill  of  lading  that  would  exactly  suit  all  countries,  and  they 
had  therefore  endeavoured  to  frame  forms  suitable  for  the  Black  Sea, 
Danube,  Mediterranean,  and  Baltic  trades.  They  had  unanimously 
agreed  to  recommend  for  use  in  these  trades  two  forms,  one  adapted 
for  full  cargoes  of  grain,  the  other  for  mixed  cargoes  and  general 
merchandise.  The  Chairman,  in  opening  the  proceedings,  stated 
that  the  object  of  the  committee  had  been  to  make  trading  easier 
and  safer,  and  to  put  an  end  to  the  conflicts  whicb  always  arose  in 
connection  with  the  existing  bills  of  lading.  Mr.  Valieri  proposed 
the  following  resolution  :  '  That  the  two  forms  of  bills  of  lading  as 
framed  by  the  committee  be  accepted  and  adopted  for  general  use 
in  the  trades  named,  by  both  merchants  and  shipowners,  on  and 
after  September  1  next.'  He  had,  he  said,  come  to  the  conclusion 
that  conciliation  was  the  true  policy  between  the  various  parties, 
and  he  regarded  the  concessions  made  to  the  shipowners  as  rea^ 
sonable  and  fair.  Mr.  John  Glover,  in  seconding  the  motion,  ob- 
served that  what  was  proposed  was  a  fair  compromise  between  all 
parties.  Mr.  Roth  (Credit  Lyonnais)  moved  an  amendment  pro- 
posing in  effect  a  bill  of  lading  of  his  own  composition.  No  one, 
however,  would  second  the  amendment,  which  therefore  fell  through, 
and  the  resolution  was  adopted  with  a  few  dissentients.  On  the 
motion  of  Mr.  E.  H.  Watts,  seconded  by  Mr.  John  Ross,  the  fol- 
lowing resolution  was  also  passed  :  •  That  a  copy  of  the  first  resolu-^ 
tion,  together  with  the  two  forms  of  bills  of  lading,  be  sent  to  the 
Committee  of  Lloyd's  and  to  underwriters  generally.' 

Substantially  the  changes  which  are  effected  by  these  new  docu- 
ments are  to  define  more  clearly  the  liability  of  the  shipowner  for 
damage  occasioned  to  cargo  by  bad  stowage,  improper  dunnage, 
insufficient  ventilation,  improper  opening  of  valves,  and  by  the 
unseaworthiness  of  the  vessel.  Complaint  had  been  made  that  by 
Bome  bills  of  lading,  which  had  come  into  extensive  use,  shipowners 
had  exempted  themselves  from  liabilities  arising  out  of  these  causes 
for  which  they  ought  fairly  to  be  held  responsible.  On  the  other 
hand,  the  complaint  made  by  shipowners,  that  they  had  been 
recently  held  answerable  for  losses  which  occurred  at  sea  through 
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mistakes  and  errors  of  judgment  of  pilots  and  master  mariners,  and 
from  collisions — all  of  which  were  quite  beyond  the  shipowner  s 
control — has  been  met  by  the  use  of  language  which  has  made  it 
clear  that  such  losses,  arising  out  of  strandings  and  collisions,  are 
to  be  treated  as  common  sea  perils.  Briefly,  the  parties  concerned, 
instead  of  waiting  for  relief  by  legislation,  which  might  not  come, 
have  taken  the  course  of  agreeing  among  themselves  as  to  the  most 
suitable  documents  on  which  to  carry  on  their  business. 

No  surprise  need  be  felt  that  such  Chambers  of  Com- 
merce and  underwriting  bodies  as  were  not  convinced  by 
the  arguments  brought  forward,  that  the  freedom  of  con- 
tract should  be  allowed  to  any  shipowner  to  contract  him- 
self out  of  his  legal  obligation  to  be  answerable  for  the 
neglect  or  default  of  his  master  or  crew,  should  try  to  re- 
open the  discussion  of  this  subject  on  more  neutral  territory. 
The  Senate  of  the  Hanse  town  of  Hamburg  having  invited 
the  Association  for  the  Eeform  and  Codification  of  the  Law 
of  Nations  to  hold  their  (tenth)  conference  in  that  city  on 
August  18,  1885,  it  was  accordingly  pubUcly  announced 
that  this  question  would  be  again  fully  considered. 

On  that  day,  under  the  presidency  of  Dr.  Fred. 
Sieveking,  the  President  of  the  Hanseatic  Court  of  Appeal, 
the  subject  was  introduced  by  my  presenting  the  following 
report  on  the  International  Law  of  Affreightment  and  Bills 
of  Lading : — 

Some  surprise  has  been  expressed  that,  although  the  delibera- 
tions at  our  Liverpool  Congress  (1882)  resulted  in  the  adoption 
of  a  form  of  bill  of  lading  intended  to  be  used  by  the  mercantile 
and  ship-owning  community  of  the  world,  the  executive  council 
of  this  Association  has  deemed  it  advisable  to  re-open  this  impor- 
tant subject  at  the  present  conference.  It  therefore  devolves  upon 
me,  as  Chairman  of  the  Bill  of  Lading  and  A£5reightment  Committee, 
to  explain  the  circumstances  which  have  influenced  the  council 
in  so  deciding. 
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It  may  be  in  the  recollection  of  the  members  of  this  Associa- 
tion that  at  our  Milan  conference  (1883)  Dr.  Stabbs,  as  hon.  sec- 
retary of  that  committee,  reported  that,  although  the  draft  bill  of 
lading  adopted  at  the  Liverpool  conference  had  been  most  favour- 
ably received  in  some  quarters,  it  had  also  met  with  considerable 
opposition  in  others,  and  that  while  he  laid  upon  the  table  a  pam- 
phlet describing  the  work  of  the  committee  during  the  preceding 
year,  he  at  the  same  time  presented  resolutions  signed  by  the 
leading  insurance  companies  of  London,  and  all  the  insurance 
companies  of  New  Zealand  and  Australia,  formally  protesting 
against  the  adoption  of  any  bill  of  lading  for  general  use  which 
would  release  the  shipowners  from  liability  for  the  negligence  of 
the  master  or  crew.  These  resolutions,  which  were  practically  of 
an  identical  tenor,  concluded  with  the  statement  Hhat  any  at- 
tempt to  bring  about  or  perpetuate  such  relief  will  meet  with  our 
strenuous  opposition.' 

The  pamphlet  just  referred  to  contains  the  report  of  the  com- 
mittee on  bills  of  lading  appointed  by  the  New  York  Produce  Ex- 
change, dated  May  1883,  in  which  the  Liverpool  form  of  bill  of 
lading  is  criticised,  and  another  form,  differing  considerably  in  its 
details,  is  proposed  in  its  stead. 

This  was  not  all.  Not  only  have  the  Chambers  of  Commerce  ^ 
and  the  boards  of  underwriters  on  the  Continent  awakened  to  the 
very  dangerous  innovations  attempted  by  the  Liverpool  Bill  of 
Lading,  but  the  Chamber  of  Commerce  of  the  State  of  New  York, 
the  National  Board  of  Marine  Underwriters  at  New  York,  and  other 
public  bodies  in  the  United  States,  have  had  their  attention  called 
to  the  subject.  Their  opinion  on  the  subject  can  best  be  explained 
by  my  quoting  the  opening  sentences  of  the  report  of  the  special 
committee  on  International  Bills  of  Lading  of  the  New  York 
Chamber  of  Commerce,  dated  June  5,  1883.  These  run  as 
follows : — 

^  The  multiform  bills  of  lading  in  existence  (if  the  objectionable 
clauses  are  taken  collectively)  are  tantamount  to  giving  the  owner 
of  merchandise  no  obligation  on  the  part  of  the  ship  to  perform 
anything^  and  risks  are  excepted  which  are  not  recognised  as 
insured  in  the  printed  forms  of  the  policies  of  marine  insurance 
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compaaies.  Some  forms  of  bills  of  lading  are  not  so  obnoxious  as 
others,  bat,  in  nearly  all,  the  risks  excepted  and  the  conditions 
imposed  are  sach,  that  the  merchant,  who  thinks  he  has  insured 
his  goods,  finds,  upon  examination,  that  he  has  not  insured  against 
the  exceptions  and  conditions  of  the  bill  of  lading  he  receives. 

'  Your  committee  find,  virtually,  that  nearly  every  line  has 
promptly  followed  the  example  of  that  one  which  first  began  the 
innovation.  Like  all  social  evils,  the  magnitude  and  heinousness 
have  become  so  great,  that  some  amelioration  must  be  granted  by 
the  authors,  or  else  the  indignation  of  the  mercantile  world  will 
soon  evolve  a  worse  result  to  the  vessel-owners  than  any  of  the 
liabilities  they  thus  seek  to  avoid.  It  is  the  apprehension  of  some 
such  result  that  has  prompted  the  friends  of  the  steamship  lines 
to  bring  before  the  conference  upon  international  law  in  Great 
Britain  this  subject,  and  a  proposal  that  a  form  of  bill  of  lading 
should  be  constructed  which  should  be  adapted  to  the  present  re* 
quirements  of  trade,  and  which,  while  granting  every  fair  conces- 
sion to  shipowners,  will  serve  to  protect  the  shipper  of  cargo  from 
risks  to  which  he  should  not  be  subjected,  and  which  properly 
should  be  assumed  by  the  shipowner.' 

From  the  different  reports  since  published  by  this  body,  it 
appears  that  very  considerable  care  has  been  taken  in  elucidating 
the  subject  in  general,  and  the  law  as  administered  by  the  United 
States  Courts  in  particular,  and  with  respect  to  the  latter  I  may 
be  permitted  to  quote  from  the  judgment  delivered  on  July  31, 
1884,  by  the  Hon.  Samuel  Blatchford,  Justice  of  the  Supreme 
Court  of  the  United  States,  in  the  well-known  case  of  the  '  Mon*i> 
tana,'  the  following  sentence  :— 

^  In  view  of  all  these  cases,  it  holds  that  a  carrier  having  a 
regularly  established  business  for  carrying  all  or  certain  articles, 
and  especially  if  that  carrier  be  a  corporation  created  for  the 
purpose  of  the  carrying  trade,  and  the  carriage  of  the  article  ia 
embraced  mthin  the  scope  of  its  chartered  powers,  is  a  common 
carrier ;  that  a  special  contract  about  its  responsibility  does  not 
divest  it  of  that  character;  that  it  cannot  be  permitted  to  stipulate 
for  immunity  for  the  negligence  of  its  servants ;  that  the  business 
of  a  carrier  is  a  public  one,  and  those  who  employ  the  carrier  have 
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no  real  freedom  of  choice,  and  the  carrier  cannot  be  allowed  to 
impose  conditions  adverse  to  public  policy  and  morality ;  that  free- 
dom from  liability  for  losses  through  sheer  accident  or  dangers  of 
navigation,  which  no  human  skill  or  vigilance  can  guard  against, 
or  for  losses  of  money  or  valuable  articles  liable  to  be  stolen  or 
damaged,  unless  apprised  of  their  character  or  value,  or  for  like 
cases,  is  just  and  reasonable,  and  may  be  stipulated  for,  but  that  a 
public  carrier  cannot  stipulate  for  exemptions  which  are  unreason- 
able and  improper,  an(l  which  amount  to  an  abdication  of  the 
essential  duties  of  his  employment ;  that  a  stipulation  for  exemp- 
tion from  liability  for  negligence  is  not  just  or  reasonable;  that  a 
failure  to  exercise  such  care  and  diligence  as  are  due  from  the 
carrier  is  negligence,  and  that  the  carrier  remains  liable  for  the 
negligence  if  the  exemption  stipulated  for  is  unlawful/ 

In  such  circumstances  no  surprise  can  be  felt  that  the  United 
States  Government  has  been  requested  to  move  its  Legislature  to 
pass  such  an  enactment  as  would,  without  the  necessity  of  going 
to  law  in  individual  cases,  protect  the  owners  of  goods  from  the 
desire  of  the  shipowner  to  avoid  his  legal  obligation. 

And  after  detailing  the  already  above  referred  to 
circumstances  under  which  the  Act  of  February  3,  1885, 
passed  the  House  of  Eepresentatives  at  Washington,  I 
continued : — 

From  this  enactment  it  will  be  seen  that  the  introduction  of  an 
international  bill  of  lading  is  possible  only  if  the  principal  objection 
to  the  Liverpool  form,  i.e,  with  regard  to  the  non-liability  of  the 
shipowner  for  the  negligence  of  the  master  and  crew,  is  conceded. 
How  little  chance  there  has  hitherto  been  of  obtaining  this  object 
may  be  gathered  from  the  lively  discussions  which  have  recently 
taken  place  on  this  subject  at  the  meetings  at  Lloyd's,  at  the 
Baltic,  and  elsewhere  in  the  city  of  London,  and  the  diJBTerent 
letters  which  have  appeared  in  the  public  press  since  the  month  of 
February  last. 

I  ought  not  to  omit  to  state  that  Dr.  Joh.  Fr.  Voigt  at  Ham- 
burg, formerly  a  Judge  at  the  High  Court  of  Appeal  in  Leipzig, 
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prepared  an  opinion  for  the  last  conference  of  German  jurists  on 
this  subject,  in  which  he  upholds  the  contention,  in  which  I  fully 
concur,  that  it  is  not  equitable  to  concede  to  the  shipowner  the 
much  desired  non-liability  for  the  negligence  of  the  master  and 
crew. 

As  it  can  hardly  be  denied  that  at  the  present  moment  the  laws 
of  the  whole  world  are  identical  on  this  subject,  the  surprise  may 
easily  be  understood,  which  was  generally  felt,  that  the  shipowners 
of  this  country  had  succeeded  in  carrying  the  Liverpool  Bill  of 
Lading. 

There  appears,  at  least  in  my  opinion,  to  be  no  alternative  but 
to  reconsider  the  whole  subject.  In  order,  therefore,  to  facilitate 
this  course  of  proceeding,  I  would  suggest  that  a  small  committee 
of  five  gentlemen,  viz.  one  shipowner,  one  merchant  (not  holding 
shipping  property),  one  underwriter,  one  banker,  and  one  lawyer 
should  be  elected  by  this  conference  for  the  purpose  of  considering 
the  matter  and  reporting  their  recommendations  at  their  earliest 
convenience. 

The  conference  will  then  be  able  to  base  their  further  resolu- 
tions upon  what  may  be  justly  called  equitable  recommendations. 

I  should  further  mention  that  very  serious  objections  have  been 
raised  to  the  present  forms  of  the  bills  of  lading  in  general.  It 
has  been  observed  that  it  is  not  only  inconvenient,  but  utterly 
impossible  for  any  individual,  whether  he  be  the  shipper  of  the 
goods  or  his  underwriter,  or  the  banker  with  whom  he  wants  to 
negotiate  a  loan  on  depositing  the  bill  of  lading  as  security,  to 
read  and  examine  its  contents.  It  has  been  suggested  that  the 
bill  of  lading  in  its  original  short  form  should  be  restored,  and 
should  contain  simply  a  reference  to  a  code  of  Rules  of  Affreight- 
ment in  precisely  the  same  way  as  is  done  in  policies  of  insurance 
to  the  York  and  Antwerp  General  Average  Kules.  It  would  be 
the  duty  of  your  committee  to  draw  up  such  a  code,  which  might 
be  styled  '  International  Aflreightment  and  Bills  of  Lading  Rules.' 

By  adopting  this  course  the  same  object  would  be  attained  as 
the  parties  interested  now  have  in  contemplation,  namely,  the 
uniformity  of  the  conditions  under  which  bills  of  lading  are  to  be 
issued  by  the  shipowner,  received  by  the  owner  of  the  goods,  and 
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dealt  with  by  him  in  his  transactions  with  his  underwriter  and 
with  his  banker ;  while  there  would  be  the  additional  advantage 
that  it  would  be  easy  to  detect  and  correct  in  such  a  short 
document  any  misprint,  which  in  any  document  of  the  length  of 
the  Liverpool  Bill  of  Lading,  would  be  practically  impossible. 

With  regard  to  the  proposition  contained  in  the  report,  that  a 
small  committ^  should  be  appointed  to  consider  and  report  on  the 
subject,  I  stated  that,  having  had  the  opportunity,  since  my  arrival 
at  Hamburg,  of  conferring  with  several  members  and  delegates, 
and  finding  that  nearly  all  those  present  at  the  conference  were 
specially  interested  in  this  question,  I  desired  to  withdraw  the 
proposal,  and  to  suggest  instead  that  the  conference  itself  proceed 
at  once  with  the  discussion  of  the  subject. 

The  President  observed  that  a  modification  of  the  Liverpool 
Bill  of  Lading  had  been  prepared  by  Dr.  Stubbs,  as  secretary  of 
the  committee,  with  a  view  of  its  forming  a  basis  for  the  dis- 
cussions of  the  conference.  But  as  this  form  was  not  yet  in  print, 
and  could  not  be  distributed  to  the  members  of  the  Association 
until  to-morrow  morning,  he  proposed  that  for  the  present,  in 
order  to  avoid  any  loss  of  time,  the  Rules  of  Afireightment  pre- 
pared by  the  Hamburg  Chamber  of  Commerce,  which  had  ali*eady 
been  printed  for  distribution  amongst  the  members  of  the  con- 
ference, should  be  taken  as  the  basis  of  discussion.  This  proposal 
was  adopted  by  the  conference.  The  following  are  the  rules 
prepared  by  the  Hamburg  Chamber  of  Commerce  : — 

Rules  proposed  by  the  Hamburg  Chamber  of  Commerce 
concerning  blli5  of  lading. 

Rule  1. — It  shall  not  be  lawful  to  insert  in  the  bill  of  lading 
any  clause,  covenant,  or  agreement,  whereby  the  obligations  of 
owners  to  properly  equip,  man,  provision,  and  outfit  the  vessel, 
and  to  render  her  seaworthy  and  capable  of  performing  her  in- 
tended voyage,  or  whereby  the  liability  of  owners  for  the  faults  or 
negligence  of  their  servants  in  all  matters  relating  to  the  ordinary 
course  of  the  voyage,  such  as  the  stowage  and  right  delivery  of  the 
cargo  and  other  matters  of  this  kind,  shall  in  any  wise  be  lessened, 
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weakened  or  avoided ;  and  all  provisions  and  clauses  to  the  con- 
trary shall  be  null  and  void  and  of  no  effect  in  law. 

BuLE  2. — Owners  to  be  exempt  from  the  perils  of  the  seas,  fire, 
enemies,  pirates,  aflsailing  thieves,  barratry  (but  not  common  theft), 
arrest  and  restraint  of  princes,  rulers,  and  peoples;  and  not 
answerable  for  losses  by  collisions,  stranding,  and  all  other  accidents 
of  navigation,  even  though  the  loss  from  these  may  be  attributable 
to  some  wrongful  act,  fault,  neglect,  or  error  in  judgment  of  the 
pilot,  master,  mariners,  or  other  servants  of  the  shipowner,  nor  for 
losses  through  explosion,  bursting  of  boilers,  breakage  of  shaft?,  or 
any  latent  defect  in  hull  or  machinery  (not  resulting  in  either  case 
from  unseaworthiness  nor  from  want  of  due  diligence  by  the  owner 
of  the  ship  or  by  the  ship's  husband  or  manager) ;  nor  for  decay, 
putrefaction,  rust,  sweat,  change  of  character,  drainage,  leakage, 
breakage,  land  damage,  or  any  other  damage  arising  from  the 
nature  of  the  goods  shipped  or  the  insufficiency  of  package ;  nor 
for  the  obliteration  of  marks,  numbers,  addresses,  or  descriptions 
of  goods  shipped ;  nor  for  any  damage  or  loss  caused  by  the  pro- 
longation of  the  voyage. 

BuLE  3. — Ship  to  be  at  liberty  to  call  at  any  intermediate 
ports,  to  sail  without  pilots,  to  tow  and  assist  vessels  in  distress, 
and  to  deviate  for  the  purpose  of  saving  life  or  property ;  also  with 
liberty,  in  case  the  ship  shall  put  into  a  port  of  refuge  for  repairs, 
to  tranship  the  goods  to  their  destination  by  any  other  steamship  ; 
and  with  liberty  to  convey  goods  in  lighters  to  and  from  the  ship 
at  shipper's  risk,  but  at  ship's  expense. 

BuLE  4. — Quality-marks,  if  any,  to  be  of  the  same  size  as  and 
contiguous  to  the  leading  marks ;  and  if  inserted  in  the  shipping 
notes  accepted  by  the  mate,  the  master  is  bound  to  sign  bills  of  ^ 
lading  conformable  thereto. 

BuLE  5. — Ship  not  accountable  for  gold,  silver,  bullion,  specie, 
documents,  jewellery^  works  of  art,  or  other  valuables,  unless  bills 
of  lading  are  signed  therefor  with  the  value  therein  expressed  and 
a  special  agreement  is  made. 

BuLE  6. — Shippers  accountable  for  any  loss  or  damage  to  ship 
or  cargo  caused  by  inflammable,  explosive,  or  dangerous  goods, 
shipped   without   full  disclosure  of  their  nature,  whether  such 
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shipper  shall  have  been  aware  of  it  or  not,  and  whether  such 
shipper  be  principal  or  agent ;  such  goods  may  be  thi'own  over- 
board or  destroyed  by  the  master  or  owner  of  the  ship  at  any  time 
without  compensation. 

Rule  7. — All  fines  or  damnges  which  the  ship  or  cargo  may 
incur  or  suffer  by  reason  of  incorrect  or  insufficient  marking  of 
packages  or  description  of  their  contents,  shall  be  paid  by  the 
shipper  or  consignee,  and  the  ship  shall  have  a  lien  on  the  goods 
of  such  shipper  or  consignee  for  the  amount  thereof. 

Rule  8. — Goods  delivered  to  the  ship,  whilst  on  quay  await- 
ing shipment,  to  be  at  shipper's  risk,  as  regards  all  the  perils 
excepted  in  these  rales,  except  in  cases  where  such  goods  are 
detained  awaiting  fhipment  for  the  convenience  of  the  shipowner. 

Rule  9. — Goods  once  shipped  cannot  be  taken  away  by  the 
shipper  except  nfon  payment  of  full  freight  and  compensation  for 
any  damagof  sustained  by  the  owners  through  such  taking 
away. 

Ruu  10. — In  case  the  ship  shall  be  prevented  from  reaching 
her  destination  by  quarantine,  blockade,  ice,  or  the  hostile  act  of 
any  power,  the  master  or  owners  may  discharge  the  goods  into  any 
dep6t  or  lazaretto,  or  at  the  nearest  convenient  port ;  all  expenses 
thereby  incurred  upon  the  goods  to  be  borne  by  the  owners  or 
receivers  thereof. 

Rule  11. — Full  freight  is  due  on  damaged  goods. 

Rule  12. — If  the  goods  be  not  taken  by  the  consignee  imme- 
diately on  landing,  or  within  such  further  time  as  is  provided  by 
the  regulations  of  the  port  of  discharge,  they  may  be  stored  or 
discharged  into  hulks  or  lighters  by  the  master  at  the  expense  and 
risk  of  their  owners ;  provided  always,  that  public  notice  is  given 
of  the  arrival  of  the  ship  and  the  commencement  of  the  discharge, 
and  that  the  same  does  not  begin  at  night,  or  at  any  unreasonable 
hour. 

Rule  13. — Ship  to  have  a  lien  on  all  goods  for  payment  of 
freight  and  charges,  including  back  freight,  demurrage,  forwarding 
charges,  and  charges  for  carriage  to  port  of  shipment,  and  to  be 
entitled  to  recover  from  the  shipper  the  difference  between  the 
amount  pf  freight  stipulated  in  the  bill  of  lading  and  the  proceeds 
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of  the  goods,  should  the  consignee  neglect  or  refuse  to  receive 
them. 

Rule  14. — To  the  extent  of  the  value  of  the  lien,  freight, 
which  by  the  terms  of  the  bill  of  lading  is  made  payable  by  the 
consignee,  cannot  be  demanded  from  the  shipper  after  the  master 
has  parted  with  his  lien  on  the  goods. 

BuLE  15. — In  the  event  of  claims  for  short  delivery  when  the 
ship  reaches  her  destination,  the  price  to  be  the  market  price  at 
the  port  of  destination  on  the  day  of  the  ship's  entry  at  the  custom- 
house, less  all  charges  saved. 

Rule  16. — Weight,  measure,  quality,  contents,  and  value, 
although  mentioned  in  the  bill  of  lading,  to  be  considered  as 
unknown  to  the  master,  unless  expressly  recognised  and  agreed  to 
the  contrary. 

Rule  17. — General  Average  to  be  paid  according  to  York- 
Antwerp  Rules. 

Rule  18. — Freight  to  be  paid  on  delivery  in  cash,  without 
discount,  at  the  rate  of  exchange  of  bankers'  bUls  at  sight  current 
on  the  day  of  the  ship's  entry  at  the  custom-house. 

Herb  Jacob  Ahleks,  one  of  the  delegates  of  the  Hamburg 
Chamber  of  Commerce,  explained  the  grounds  upon  which  that 
body  had  proceeded  in  framing  the  rules  now  before  the  confer- 
ence. The  Chamber  would  on  no  account  relieve  the  shipowner 
from  responsibility  for  seaworthiness,  the  equipment  of  the  ship, 
stowage  of  the  cargo,  and  so  forth,  but  they  considered  it  unjust 
to  hold  him  responsible  for  the  ability  and  skill  of  the  crew.  No 
tradesman  dealing  on  a  large  scale  would  undertake  such  responsi- 
bility for  his  staff.  The  shipowner  would  certainly  do  his  utmost 
to  make  a  good  selection  as  regards  the  captain  and  the  crew  ;  he 
would  have  to  see  that,  even  in  foreign  ports,  the  equipment  and 
stowage  are  well  done,  but,  on  the  other  hand,  it  would  be  abso- 
lutely impossible,  in  view  of  the  present  rapidity  of  communication, 
for  him  to  make  a  selection  with  regard  to  the  crew.  He  would 
cite,  as  an  illustration,  carriage  by  post  and  railway,  in  which, 
although  certainly  responsibility  was  undertaken,  it  was  only  on 
payment  of  a  high  premium ;  and  under  such  conditions  possibly 
shipowners  also  might  be  induced  to  undertake  the  liability.     The 
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rules  of  the  Hamburg  Chamber  would  make  them  responsible  for 
everything  that  could  in  justice  be  required  of  him,  but  not  for  the 
acts  of  men  over  whose  action  it  was  absolutely  impossible  for  au 
owner  to  exercise  control.  When  even  the  Post  Office  and  the 
railway,  notwithstanding  their  numerous  staff,  are  unable  to  super- 
vise every  action,  how  could  the  shipowner  be  in  a  position  to 
assume  the  responsibility  ?  He  concluded  by  recommending  the 
rules  to  the  consideration  of  the  conference. 

The  general  secretary  then  read  the  following  extract  from  a 
letter  received  from  Mr.  Bichard  Lowndes,  of  Liverpool,  who  was 
prevented  by  ill-health  from  taking  part  in  the  conference.  The 
letter  was  dated  August  7,  1885 : — 

'  With  regard  to  the  reform  of  the  law  and  practice  of  this 
country  as  to  the  bill  of  lading,  I  can  state  with  confidence  that 
there  is  already  a  great  change  in  the  feeling  of  the  steamship- 
owning  companies  of  Liverpool  since  the  time  when  your  Asso- 
ciation met  in  Liverpool,  At  that  time  their  opposition  to  our 
proposals — or  at  least  the  opposition  of  a  large  party  amongst 
them — was  the  great  difficulty  in  our  way.  Now,  I  believe- 
very  likely  to  a  great  extent  from  the  fear  of  a  still  stronger 
measure  threatened  by  Mr.  Chamberlain — many  of  those  steam- 
ship owners  who  were  then  most  hostile  have  come  round  to  see 
that  we  were  really  their  best  friends,  and  will  now  support  us. 
The  Committee  of  Lloyd's  also  are  taking  action  in  what  is  likely 
to  prove  the  same  direction. 

'  There  is,  however,  a  certain  pause  or  suspense,  and  we  hardly 
know  how  to  take  action  until  the  Royal  Commission  on  Shipping 
has  issued  its  report,  and  Mr.  Chamberlain  has  brought  out  his 
promised  or  threatened  Bill.  It  would  be  truly  wise,  in  my  opinion, 
to  utilise  the  respite  thus  offered  to  the  shipowners,  by  their  volun- 
tarily proposing  a  well-considered  reform  of  the  bill  of  lading. 
We  may  fairly  hope  that  the  discussion  of  the  subject  at  Hamburg 
may  operate  as  a  stimulus  to  this,  perhaps  by  the  appointment  of 
a  fresh  committee.  Our  bill  of  lading  was  certainly  too  long 
and  cumbrous,  but  the  leading  principles  of  it  have,  I  think,  met 
with  general  acceptance.' 

The  following  resolutions,  adopted  by^^he  Chamber  of  Com- 
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merce  of  Lttbeck,  were  also  presented  to  the  conference  by  the 
delegates  of  that  Chamber,  and  distributed  to  those  present,  but 
were  not  formally  moved,  in  view  of  the  direction  taken  by  the 
discussion : — 

General  Law  of  Affreightment  and  Bills  of  Lading. 

'1.  It  is  not  feasible  to  include  all  or  all  the  more  important 
principles  concerning  the  law  of  Affreightment  within  the  space  of 
the  form  of  a  bill  of  lading,  as  the  number  of  the  provisions  which 
would  be  required  is  too  great,  and  the  length  of  the  bill  of  lading 
must  ^ecessarily  be  limited,  in  order  to  secure  an  easy  survey  of 
its  contents. 

'2.  The  form  of  bill  of  lading  hitherto  generally  used,  which 
contains  only  the  necessary  particulars  as  to  the  parties,  the 
objects  of  the  contract,  and  the  contract  itself,  together  with  the 
sundry  provisions  necessary  for  the  case  in  question,  suffices  in 
practice,  because  the  principles  which  goyem  the  law  of  Affii^ight- 
ment  are  fixed  by  law  or  custom,  and  are  known  to  all  parties 
concerned  so  far  as  it  is  necessary. 

'  3.  The  wish  to  abolish  the  difiTerenoes  which  now  exist  in  the 
law  of  Affi*eightment  of  the  different  maritime  countries  can  only 
be  realised,  in  case  the  legislative  powers  or  the  Governments  of 
the  maritime  countries  authorise  competent  delegates  familiar  with 
maritime  interests,  and  particularly  owners,  merchants,  under- 
writers, and  jurists,  to  deliberate  and  agree  on  the  draft  of  a  code 
of  maritime  law. 

'4.  Besides  such  international  code  of  maritime  law,  it  will 
always  be  necessary  to  provide  clauses  for  particular  species  of 
shipping  as  to  the  mutual  rights  and  duties  of  the  parties  con- 
cerned, which  clauses  in  every  case  must  be  stipulated  by  those 
concerned  according  to  circumstances  and  equity.  These  pro- 
visions, which  may  exist  at  the  side  of  the  general  law  or  alter 
the  same,  are  to  be  incorporated  in  the  bill  of  lading  or  to  be 
quoted  only,  in  case  their  length  should  make  that  necessary.  A 
common  form  of  bill  of  lading  suiting  all  purposes  cannot  be 
framed. 

*  5.  The  present  attempt  on  the  part  of  shipowners  to  render, 
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by  a  common  form  of  bill  of  lading,  the  shipowners  in  futare  no 
longer  liable  for  the  faults  of  their  servants  cannot  be  approved  of, 
as  it  would  constitute  an  anomaly  in  maritime  and  commercial  law. 

'  The  liberty  to  call  at  any  ports  in  any  order,  to  sail  without 
pilots,  to  tow.  and  assist  vessels  in  distress,  and  to  deviate  for  the 
purpose  of  saving  property,  is  not  to  be  granted  by  general  clauses 
in  a  common  form  of  bill  of  lading.' 

The  conference  then  proceeded  with  the  discussion  of  the 
Hamburg  Rules,  which  were  read,  one  by  one,  by  the  General 
Secretary. 

On  Rule  1,  Dr.  Rahusen  (Amsterdam)  objected  to  the  limita- 
tion of  the  owners'  liability  to  '  matters  relating  to  the  ordinary 
course  of  the  voyage,'  and  considered  that  the  wording  of  this  part 
of  the  rule  was  by  no  means  clear. 

Herr  AhL£RS  defended  the  rule,  though  willing  to  have  the 
wording  modified  so  as  to  make  the  meaning  clearer. 

Consul  H.  H.  Meier  preferred,  on  this  point,  the  wording  of 
the  model  bill  of  lading  prepared  by  the  New  York  Produce 
Exchange,  and  approved  by  the  Liverpool  Steamship  Owners' 
Association,  which  he  read.  He  wished  to  defend  the  shipowners 
against  the  attacks  now  directed  against  them.  Their  position  was 
a  very  different  one  from  that  of  the  railways,  which  were  mono- 
polies, but  a  shipowner  could  not  by  any  means  be  said  to  possess 
a  monopoly.  The  effect  of  imposing  liability  upon  shipowners  for 
the  negligence  of  their  officers  and  crew,  whose  conduct  whilst  at 
sea  and  in  foreign  ports  it  was  impossible  for  them  effectively  to 
control,  would  be  to  render  it  impossible  for  them  to  carry  on  their 
business.  It  was  only  of  late  times  that  it  had  been  attempted  to 
make  them  liable  in  sach  cases,  and  it  was  not  until  they  had 
been  made  to  suffer  heavily,  for  acts  which  they  were  powerless  to 
prevent,  that  the  great  steamship  companies  had  sought  to  protect 
themselves  by  clauses  in  their  bills  of  lading.  When,  at  the 
Liverpool  conference,  what  he  thought  to  be  unreasonable  claims 
on  the  part  of  the  shipowners  had  been  advanced  and  sanctioned 
by  the  conference,  he  had  protested,  feeling  sure  that  such  one- 
sided decisions  would  not  take  effect  in  practice.  Now  he  desired 
to  urge  upon  the  representatives  of  the  shippers,  in  their  turn,  the 
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danger  and  impolicy  of  going  too  far  in  the  opposite  direction ;  if 
they  insisted  on  doing  so,  no  mutual  understanding  would  ever  be 
arrived  at. 

Dr.  Voigt  argued  against  the  right  of  shipowners  to  exempt 
themselves  from  liability  for  losses  due  to  negligence. 

Herr  Ulrich  considered  the  clause  as  to  liability  for  insufficient 
packing,  Ac,  to  be  by  no  means  clear. 

Herr  Ahlers  explained  that  it  was  not  intended  on  this  point 
to  deviate  from  the  common  law. 

After  some  further  discussion,  in  which  Dr.  Stammakn, 
Dr.  MOnckeberg,  Mr.  Laeisz,  Dr.  Rahusen  and  I  took  part,  the 
conference  unanimously  adopted  the  following  portions  of  the  first 
rule : — 

'  It  shall  not  be  lawful  to  insert  in  the  bill  of  lading  any  clause, 
covenant,  or  agreement  whereby  the  obligations  of  owners  to 
properly  equip,  man,  provision,  and  outfit  the  vessel,  and  to  render 
her  seaworthy  and  capable  of  performing  her  intended  voyage  .  .  . 
shall  in  any  wise  be  lessened,  weakened,  or  avoided;  and  all 
provisions  and  clauses  to  the  contrary  shall  be  null  and  void,  and 
of  no  efiect  in  law.' 

The  clause  after  *  voyage,' '  or  whereby  the  liabilities  of  owners 
for  the  faults  or  negligence  of  their  servants  in  ...  .  the  right 
delivery  of  the  cargo,  and  other  matters  of  this  kind,'  was  also 
adopted  by  a  large  majority.  The  words  'stowage  and,'  before 
'  right  delivery,'  were  then  adopted  by  a  unanimous  vote.  The 
remainder  of  the  rule  (consisting  of  the  words  '  all  matters  relating 
to  the  ordinary  course  of  the  voyage,  such  as '),  giving  rise  to  great 
difierence  of  opinion,  was  postponed  for  further  consideration  at 
the  next  sitting.     The  conference  then  adjourned. 


On  Wednesday,  August  19,  the  conference  reassembled  at 
10  A.M.,  the  President  (Dr.  Sieveking)  in  the  chair. 

The  draft  bill  of  lading  prepared  by  Dr.  Stubbs,  as  secretary 
of  the  Bill  of  Lading  Committee,  was  now  presented,  and  copies 
distributed  to  the  members.     It  was  as  follows  : — 
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Model  Bill  of  Lading. 

Shipped  on  board  the  ship  whereof  is  master  for  the 

present  voyage  ,  now  lying  in  the  port  of 

and  bound  for  ,  ,  being  marked  and 

numbered  as  per  margin,  to  be  carried  and  delivered  at  the  port 
of  ,  or  so  near  thereto  as  the  ship  and  goods  can  be 

safely  brought,  unto  the  holder  of  this  bill  of  lading,  on  his  paying 
freight  for  the  said  goods  at  the  rate  of 

laydays  for   loading  and  discharging,  demurrage  at   the  rate  of 
per  day. 

Subject  to  all  the  conditions  of  the  International  Code  of 
Aflfreightment. 

Average  according  to  the  York  and  Antwerp  Bules.  In 
witness  whereof  the  master  of  the  said  ship  has  signed  two  bills  of 
lading  exclusive  of  his  own  copy,  all  of  this  tenor  and  date,  one 
of  which  being  accomplished  the  others  to  stand  void. 

Dated  at  ,  188  . 

(Signed)  Mast&r. 

To  this  was  attached  the  following  draft : — 

International  Code  of  Affreightment. 
I. 

The  shipowner  is  responsible  for  the  safety  and  right  delivery 
of  the  cargo  at  the  port  of  discharge,  unless  the  loss,  damage,  or 
non-delivery  is  directly  caused  by  any  of  the  following  perils : 
reasonable  wear  and  tear  of  packages  or  goods ;  leakage,  breakage, 
heat,  or  decay;  the  act  of  God,  the  Queen's  enemies,  pirates  or 
robbers  by  land  or  sea,  the  act,  neglect,  or  default  of  the  master 
or  crew  in  navigating  the  vessel ;  and  accidents  of  the  sea. 

II. 

The  shipowner  is  liable  for  all  loss  caused  to  the  owner  of  the 
cargo  by  any  unreasonable  delay  in  carrying  and  delivering  the 
cargo. 
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An  unusual  delay  is  to  be  considered  unreasonable  unless 
caused  by — 

'  The  act  of  God,  the  Queen's  enemies,  or  pirates  or  robbers  by 
sea  or  land ; 

'  The  act,  neglect,  or  default  of  the  master  or  crew  in  navigating 
the  vessel,  accidents  of  the  sea,  restraint  of  princes,  rulers  or 
peoples ; 

Detention  in  consequence  of  blockade,  quarantine,  or  ice.* 

III. 

Full  freight  is  to  be  paid  upon  all  goods  shipped,  carried  and 
delivered  at  the  named  place  of  delivery,  or  so  near  thereto  as 
the  same  can  be  safely  brought  by  the  shipowner  exercising  all 
reasonable  eflTorts  and  diligence. 

The  shipowner  shall  be  considered  to  have  fully  exercised 
such  efforts  and  diligence  when  the  ship  has  been  brought  so  near 
the  place  of  delivery  as  she  can  come,  and  be  always  afloat  at  the 
first  flood-time  without  lightening. 

IV. 

Freight  shall  be  paid  upon  delivery  of  the  cargo  in  current  coin 
of  the  place  of  delivery,  without  discount,  and  shall  be  calculated 
at  the  same  rate  by  which  the  named  freight  in  the  bill  of  lading 
could  be  purchased  at  that  time  and  place. 

Freight  shall  be  payable  upon  the  bill  of  lading  quantities, 
unless  either  party,  shipowner  or  consignee,  before  delivery  intimate 
that  he  requires  the  cargo  to  be  weighed  or  measured  at  the  place 
of  delivery. 

In  such  case  the  owner  or  master  and  the  consignee  shall  join 
in  appointing  one  or  more  meters  or  weighers,  whose  decision  as 
to  the  quantity  delivered  shall,  in  the  absence  of  fraud,  be  final. 
The  charge  for  such  weighing  or  measuring  shall  be  borne  in 
moieties  by  the  shipowner  and  the  consignee. 

No  freight  is  due  on  any  increase  of  bulk  or  weight  caused  by 
the  absorption  of  water  during  the  voyage. 

P^ull  freight  is  due  upon  all  damaged  goods  delivered,  unless 
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the  damage  is  caused  by  the  negligence  or  default  of  the  shipowner 
or  his  servants. 

In  case  the  ship  shall  be  prevented  from  reaching  her  destina- 
tion by  quarantine,  blockade,  ice,  or  hostile  act  of  any  Power,  the 
master  may  discharge  the  goods  into  any  depot  or  lazaretto  at  the 
nearest  available  port.  All  expenses  incurred  thereby  upon  the 
goods  shall  be  borne  by  the  shipper  and  consignee,  and  full  freight 
shall  thereupon  be  due. 

Pro  raid  freight  is  payable  in  no  case,  except  by  special  agree- 
ment. 

V. 

In  case  the  cargo  is  carried  to  its  destination  and  the  coosignee 
refuses  to  accept  delivery,  the  cargo  may  be  landed  by  the  master 
and  warehoused,  and  twenty-four  hours  after  written  notice  to  such 
effect  has  been  given  to  the  shipper  or  consignee,  may  be  sold  by 
the  master  or  owner  of  the  ship.  All  landing,  warehousing,  and 
sale  charges  shall  be  payable  by  the  shipper  and  consignee. 

VI. 

All  charges  incurred  in  shipping  cargo,  before  the  cargo  is 
placed  on  board  or  taken  to  by  the  ship's  tackle,  and  in  landing 
cargo  after  it  has  left  the  ship's  side  and  tackle,  shall  be  borne  by 
the  shipper  and  consignee  of  the  cargo.. 

VII. 

In  the  event  of  claims  for  short  delivery,  the  damages  payable 
by  the  shipowner  shall  be  the  market  price  of  similar  goods  at  the 
port  of  destination  on  the  day  of  the  ship's  reporting  at  the  custom- 
house, less  all  charges  saved,  if  the  ship  reaches  her  destination ; 
and  if  the  ship  does  not  reach  her  destination,  then  the  market 
price  of  the  goods  at  the  port  of  shipment,  plus  ten  per  cent,  to 
cover  prospective  profits,  and  interest  calculated  at  five  per  cent. 
per  annum  on  this  gross  amount  from  the  day  of  shipment  until 
payment,  less  the  average  length  of  the  voyage. 

VIII. 
The  shipowner  shall  be  liable  for  all  dues  upon  the  ship,  and 
the  shipper  and  consignee  for  all  dues  upon  the  cargo. 
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The  shipper  and  consignee  shall  be  liable  to  pay  or  make  good 
to  the  shipowner  all  fines  and  damages  incurred  or  paid  by  the 
shipowner,  by  reason  of  incorrect  or  insufficient  marking,  or  de- 
scription of  the  cargo,  or  otherwise  by  neglect  or  default  of  shipper, 
consignee,  or  owner  of  the  cargo. 

IX. 

Laydays  at  the  port  of  loading  shall  commence  on  the  day  the 
ship  is  reported  inwards  at  the  custom-house,  if  before  midday, 
or  the  loading  commence  on  that  day,  and  on  the  following  day,  if 
after  midday,  and  the  loading  do  not  commence  on  that  day. 

Laydays  or  demurrage  days  at  the  place  of  discharge  shall 
commence  on  the  day  the  ship  is  reported  inwards  at  the  custom- 
house, if  before  midday,  or  the  unloading  commence  on  that  day, 
and  on  the  following  day,  if  after  midday,  and  the  unloading  do 
not  commence  on  that  day. 

Laydays  or  days  on  demurrage  shall  continue  to  count,  up  to 
and  including  the  days  on  which  the  loading  and  discharging  of 
the  cargo  is  finally  concluded. 

The  days  both  for  laydays  and  for  demurrage  days  shall  be  con- 
secutive days,  without  any  allowance  for  non-working  days,  unless 
the  working  has  been  discontinued  solely  by  the  default  of  the 
master  or  crew  of  the  ship. 

A  day  for  the  purpose  of  calculating  laydays  or  days  on  de- 
murrage shall  count  from  midnight  to  midnight,  and  the  first  and 
last  days  if  part  or  broken  days  shall  count  as  whole  days. 

X. 

The  shipowner  shall  have  a  lien  upon  the  cargo  and  the  pro- 
ceeds thereof,  if  justifiably  sold  by  him  or  his  agents,  for  all  freight, 
demurrage,  and  other  charges  and  damages  herein  made  payable 
by  the  shipper  and  consignee  of  the  cargo. 

XI. 

In  the  course  of  the  voyage,  the  ship  is  to  be  at  liberty  to  call 
at  any  intermediate,  but  not  other  ports,  to  sail  without  pilots,  to 
tow  and  assist  vessels  in  distress,  and  to  deviate  for  the  purpose  of 
saving  life  or  property. 
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XII. 

Ill  case  the  ship  shall  put  into  a  port  of  refuge  for  repairs,  tbe 
master  shall  be  at  liberty,  at  ship  s  expense,  to  tranship  the  goods 
to  their  destination,  and  thereby  earn  full  freight. 

Copies  of  the  New  York  Produce  Exchange  Bill  of  Lading ' 
were  also  distributed. 

The  President  stated  that  the  discussion  would  now  proceed 
upon  the  basis  of  this  form,  the  decisions  arrived  at  yesterday  being 
incorporated  in  it. 

The  form  of  bill  of  lading  having  been  adopted  without  com- 
ment, subject  to  revision,  "Rule  1  of  the  draft  '  International  Code 
of  AflTreightment '  was  read. 

Responsibiuty  for  Negligence. 

I  proposed  that  the  words  '  the  act,  neglect,  or  default,'  in  the 
phrase  '  act,  neglect,  or  default  of  the  master  or  crew  in  navigating 
the  vessel,'  be  omitted,  and  replaced  by  the  words  '  error  of 
judgment.'  Although  I  did  not  think  it  necessary  to  give  all 
my  reasons  for  doing  so,  I  might  state  that  the  experience  I  had 
gained  by  my  investigations  into  maritime  casualties  for  many 
years  past,  enabled  me  to  assure  the  conference  that  at  least 
nine-tenths  of  all  such  disasters  as  strandings,  collisions  at  sea, 
and  so  forth,  were  due  to  some  neglect  or  other  of  the  crew  which 
might  be  prevented  if  due  diligence  were  exercised.  I  therefore 
thought  that  for  such  '  neglect  or  default '  the  shipowner  ought  to 
be  made  answerable,  but  not  for  mere  '  error  of  judgment.' 

Herr  Ulrich  seconded  this  amendment. 

Dr.  Franck  was  of  opinion  that  the  words  in  the  draft  rule, 
and  those  suggested  to  be  substituted,  should  be  alike  omitted. 

Herr  Ahlers  contended  that  it  would  be  extremely  difficult 
for  the  Courts,  in  inquiring  into  the  causes  of  an  accident,  to 
istinguish  where  '  error  of  judgment '  ended,  and  *  neglect  or 
default '  began.  In  cases  of  emergency  the  captain  and  steersman 
needed  to  summon  all  their  energies ;  yet,  even  under  such  circum- 

1  See  p.  895. 
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stances,  they  must  depend  entirely  npon  the  reliability  of  the  crew. 
He  was  of  opinion  that  a  decision  in  the  sense  of  the  amendment 
would  be  absolutely  impossible  'to  carry  out,  as  shipowners  would 
never  accept  it.  If  the  conference  wished  to  achieve  a  durable 
work,  it  should  accept  the  clause  as  presented. 

M.  Theodore  Engels  also  opposed  the  amendment,  and  con- 
sidered it  to  be  in  the  highest  degree  unreasonable.  Being  to  a 
great  extent  his  own  insurer,  he  had  the  very  strongest  interest  in 
getting  the  best  captains  and  crew  for  his  vessels,  and  in  managing 
them  so  as  to  avoid  all  losses,  but  the  responsibility  proposed  to  be 
cast  on  shipowners  by  the  amendment  was  one  which  he  held  to 
be  unendurable. 

I  explained  that  I  had  expressly  proposed  to  exempt  the 
owner  from  liability  for  '  errors  of  judgment,'  and  I  considered 
the  difference  between  it  and  *  neglect  or  default '  to  be  very  clear. 

Herr  Sucb:au  wished  both  expressions  to  be  omitted. 

Dr.  Rahusen  considered  that  it  would  be  by  no  means  favour- 
able to  the  shipping  interest,  in  those  cases  in  which  it  came  into 
competition  with  railways,  to  drive  to  such  an  extent  the  exemption 
of  shipowners  from  liability  for  the  negligence  of  their  servants. 
He  also  regretted  their  exemption  from  liability  for  default  in  the 
unloading  of  the  vessel.  He  inquired  whether  the  principles  now 
to  be  laid  down  were  to  be  considered  solely  as  clauses  suggested 
for  a  model  bill  of  lading  which  might  be  accepted  or  rejected,  or 
whether  it  would  be  understood  that  they  were  to  be  obligatory. 

The  President  replied  that  it  must  be  considered  that  the 
rules  on  this  question  of  liability  for  negligence  would  be  obligatory. 
The  question  as  to  liability  for  damages  in  unloading  could  be 
taken  up  later. 

Dr.  Voiot  was  of  opinion  that  the  most  serious  cause  of  liability 
on  the  part  of  shipowners,  collision,  ought  to  be  provided  for  by  law, 
and  that  they  should  not  be  allowed  arbitrarily  to  exclude  it  by 
private  conventions.  Besides,  in  most  cases,  the  shipowner  was 
only  responsible  to  the  value  of  his  ship  and  freight.  The  con- 
sciousness of  irresponsibility  would  certainly  lead  to  much  greater 
negligence.  The  shipowner  would  be  able  to  cover  his  risk  by  an 
increased  freight. 
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Consul  H.  H.  Meier  drew  attention  to  the  significance  of  the 
object  sought  to  be  attained — that  of  limiting  the  right  of  free 
contract  between  the  shipowner  and  the  shipper.  It  would  in 
practice  be  impossible  for  the  owner  to  undertake  responsibility 
for  his  crew.  The  North  German  Lloyd,  for  example,  of  which 
he  was  chairman,  employed  3,000  men,  and  how  was  it  possible  to 
undertake  such  a  responsibility  as  would  be  cast  upon  them  by 
this  amendment  ?  From  a  legal  point  of  view  it  might  sound  very 
well,  but  practically  it  was  unjust.  Although  he  was  speaking 
quasi  pro  domo^  he  must  at  the  same  time  observe  that  his  com- 
pany were  their  own  insurers  and  bore  the  entire  risk  themselves, 
so  that  they  had  the  greatest  interest  in  making  the  most  careful 
selection  of  their  crews.  How  could  the  shipowner  in  Europe  bo 
responsible  for  the  Lascars,  for  instance,  who  were  taken  on 
board  in  the  Indian  archipelago  as  pilots  because  of  their  ac- 
quaintance with  its  intricate  navigation?  It  was  practically 
impossible  to  discharge  such  a  responsibility ;  at  the  best  it  would 
be  an  embodiment  of  the  maxim.  Fiat  justitia  pereat  mundus. 
It  must  be  permitted  to  shipowners  to  exclude,  by  private  con- 
vention, such  an  obligation. 

Herr  Steinacker  stated  that,  as  the  delegate  of  the  Chamber 
of  Commerce  of  Buda-Pesth,  he  looked  at  the  question  essentially 
from  the  point  of  view  of  the  shippers'  interests.  In  Hungary 
the  shipowning  class  was  insignificant,  so  that  their  commerce 
depended  almost  entirely  on  the  shipowners  of  other  countries. 
The  shippers  in  his  country  were  unanimous  in  calling  for  an 
increase  of  the  shipowners'  liability.  He  desired,  in  fulfilment  of 
his  commission,  to  impress  upon  the  conference  the  importance  of 
not  allowing  the  shipowners  to  go  too  far  in  limiting  their  liability 
towards  the  shippers.  Hungary  did  not  yet  possess  a  commercial 
code,  and  the  rules  adopted  by  the  Association  would  therefore  be 
of  great  importance  to  them. 

Herr  Ahlers  opposed  the  views  both  of  Herr  Suckau  and  of 
Consul  Annecke.  He  considered  the  amendment  before  the 
meeting  to  be  entirely  unworkable  and  impracticable.  If  it  were 
adopted  it  would  be  impossible  to  arrive  at  any  of  the  amendments  in 
the  law  which  were  most  urgently  required  by  all  seafaring  nations. 

G  G 
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Herb  Woermann  entirely  agreed  with  Consnl  Meier.  If  the 
amendment  were  adopted,  shipowners  would  have  to  cover  them- 
selves by  insurance  for  the  whole  value  of  the  cargo,  which  was 
frequently  many  times  more  than  that  of  the  ship.  This  would 
impose  upon  them  an  inordinate  burden.  The  shippers  could 
insure  the  goods  much  better  than  the  shipowners.  Besides,  not 
even  the  liability  of  the  shipowners  by  English  law  would  ade- 
quately protect  the  shippers'  interests.  The  shipowner  could  only 
undertake  responsibility  for  his  crew  to  the  extent  agreed  to  by 
the  conference  yesterday ;  anything  more  would  be  impracticable 
and  unjust. 

Consul  Preuss,  on  behalf  of  the  KQnigsberg  Chamber  of  Com- 
merce, of  which  he  was  president,  agreed  with  Consul  Meier,  that 
it  would  be  impracticable  for  the  shipowner  to  protect  himself  by- 
insurance.  He  hoped  the  first  rule  would  be  adopted  without 
alteration. 

Judge  Peabody  expressed  his  regret  at  not  having  been  able  to 
follow  the  discussion  that  had  taken  place  in  German,  and  desired 
to  be  excused  if  on  that  account  he  should  unconsciously  repeat 
arguments  that  had  already  been  urged.  He  wished  to  point  out 
that,  in  the  case  of  carriage  by  sea,  the  shipper  was  often  in  a  ccm- 
dition  to  know  very  little  of  the  qualifications  of  the  carrier,  the 
shipowner.  Although  he  might  be  acquainted,  by  reputation  or 
otherwise,  with  a  few  great  corporations  or  firms  engaged  in  busi- 
ness as  carriers,  yet  in  many  cases  great  lines  of  shipowners,  with 
whom  he  could  have  no  practical  acquaintance,  would  have  a  prac- 
tical monopoly  of  the  business,  and  he  would  have  no  alternative 
but  to  trust  his  property  to  them,  and  the  property  once  in  posses- 
sion of  the  carrier  was  not  only  out  of  his  control,  but  beyond  his 
knowledge,  and  where,  with  his  limited  means  of  acquiring  know- 
ledge, it  would  be  out  of  his  power  to  learn  what  was  done  or 
left  undone  in  respect  to  it;  and  this  was  the  reason  why  the 
carrier  had  been  usually  held  to  very  strict  responsibility  in  respect 
of  property  entrusted  to  him.  This  rule,  under  the  circumstances, 
would  not  seem  to  be  unjust,  or  hostile  to  the  best  interests  of 
society.  The  power  is  with  the  carrier,  and  on  him  should  rest 
the  responsibility.     Great  care  should  be  taken  in  adopting  mea- 
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sures  which  would  tend  to  exempt  the  shipowner  from  responsibility, 
or  greatly  to  diminish  the  responsibility  to  which  he  had  hitherto 
usually  been  held.  The  goods  might  often  be  hundreds  and  even 
thousands  of  miles  from  the  consignor,  and  in  course  of  transituSy 
in  places  of  which  he  had  no  knowledge,  and  in  the  care  and  con- 
trol of  the  servants  of  the  carrier,  over  whose  selection  he  could 
exercise  no  influence,  and  of  whose  trustworthiness  he  could  know 
nothing,  but  whose  employment  was  by  the  shipowner,  and  whose 
trustworthiness  should  be  known  to  him.  It  was  therefore  to 
the  highest  degree  in  the  interests  of  society  at  large  that  those 
general  principles  of  law  should  be  applied,  by  which  carriers  are 
responsible  for  the  due  delivery  of  goods  committed  to  their  charge, 
and  the  responsibility  would  be  only  commensurate  with  the  ob- 
ligation. The  question  where  to  fix  the  precise  line  at  wliich  this 
responsibility  should  end  was  a  difficult  one ;  but  in  fixing  the  line 
it  should  be  borne  in  mind  that  the  carrier  and  his  agents  are  on 
the  spot,  and  that  it  is  their  duty  and  business  to  select  the  men 
who  are  to  navigate  the  vessel  and  take  charge  of  the  property. 
The  presumption  of  law  should  therefore  be  in  favour  of  protecting 
the  helpless  against  the  powerful,  those  who  are  not  in  a  position 
to  look  after  their  own  interests  against  those  who  are,  and  we 
should  be  very  slow  to  limit  the  carriers'  liabilities.  It  is  a  uni- 
versal principle  of  law,  and  is  the  law  of  nature,  that  every  man  is 
responsible  for  his  own  acts,  and  that  every  man  who  acts  by 
another  in  eflect  acts  by  himself,  is  bound  for  the  acts  of  the 
persons  he  employs — bound  for  their  diligence,  their  honesty,  and 
their  capability.  The  carrier  ought  to  be  responsible,  with  very 
few  exceptions,  for  that  which  he  undertakes  to  do  for  the  shipper, 
and  this  general  rule  was  a  very  necessary  one  for  the  general  in- 
terests of  commerce.  He  hoped  the  conference  would  not  thought- 
lessly or  lightly  do  anything  to  relax  that  responsibility. 

In  reply  to  the  criticisms  of  my  amendment,  I  said  that  it  was 
not  with  regard  to  great  companies,  like  the  North  German  Lloyd 
and  the  Cunard,  that  such  a  provision  was  necessary :  it  was  with 
regard  to  the  innumerable  smaller  shipowners,  owning  only  two  or 
three  steamers  apiece.  The  carelessness  with  which  these  steamers 
were  sometimes  managed,  especially  in  the  selection  of  officers  and 
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crew,  was  simply  indescribable,  as  I  could  testify  from  the  ex- 
perience of  many  years  during  which  it  had  been  my  duty  to 
investigate  the  causes  of  accidents.  In  England  this  was  en- 
couraged by  the  state  of  the  law,  by  which  vessels  could  be  insured 
for  far  more  than  their  real  value,  and  of  this  I  gave  an  illustra- 
tion which  had  lately  occurred  in  my  own  practice.  I  proposed 
that  the  vote  should  be  taken  on  the  general  principle  in  question, 
leaving  the  precise  wording  of  the  rules  to  be  dealt  with  by  a 
committee  to  be  subsequently  appointed. 

Consul  Meier  entreated  the  assembly  not  to  pronounce  a  one- 
sided judgment  on  the  question :  such  a  decision  could  not  possibly 
lead  to  any  result.  He  advocated  the  adoption  of  Rule  I.  of  the 
Hamburg  Chamber  of  Commerce. 

Here  Laeisz  also  preferred  the  proposition  contained  in  Rule  I. 
of  the  Hamburg  Chamber  of  Commerce.  He  pointed  out  that  the 
shipowner's  exemption  from  liability  for  unseaworthiness,  in  cases 
of  latent  defect,  where  he  had  done  all  that  was  reasonably  possible 
to  secure  seaworthiness,  was  omitted  from  Rule  I.  of  the  form  now 
under  discussion. 

The  President  said  that  the  general  principle  was  now  under 
discussion :  any  question  as  to  the  form  of  the  rules  could  be  dis- 
cussed afterwards. 

M.  Le  Jeune  supported  my  amendment.  He  pointed  out  that 
there  had  long  been  a  limitation  of  the  liability  of  carriers  by  sea 
as  compared  with  carriers  by  land,  it  having  been  recognised  by 
the  legislation  of  all  countries  that  the  former  could  not  be  held 
responsible  to  the  same  extent  as  the  latter,  on  account  of  the 
greater  difficulty  they  had  in  controlling  the  actions  of  their 
servants.  But  it  was  necessary  to  distinguish  between  the  dif- 
ferent degrees  of  negligence  on  the  part  of  the  crew,  between  the 
culpa  lata  and  the  culpa  levis.  For  the  former  the  shipowner 
ought  to  be  answerable,  but  it  was  reasonable  that  he  should  be 
allowed  to  contract  himself  out  of  liability  for  the  latter.  He 
accepted  the  amendment  as  a  reasonable  expression  of  this  dif- 
ference, and  he  thought  it  would  be  unreasonable  to  go  further  in 
making  the  shipowner  liable.  He  stated  that  the  most  recent 
decisions  of  the  Tribunal  de  Commerce  at  Antwerp  had  refused  to 
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recognise  the  validity  of  clauses  in  bills  of  lading  by  which  ship- 
owners had  sought  to  protect  themselves  from  responsibility  for 
the  negligence  of  their  servants,  on  the  ground  that  such  an 
exemption  was  contrary  to  public  policy. 

Dr.  Franck  considered  that,  from  a  legal  point  of  view,  '  error 
of  judgment '  was  included  in  ^  default,'  and  he  held  it  to  be 
illogical  to  attempt  to  separate  the  two.  He  repeated  his  opinion 
that  the  words  *  act,  neglect,  or  default,'  should  be  altogether 
struck  out. 

The  President  announced  that  he  proposed  in  the  first  instance 
to  put  the  question,  *  Ought  the  shipowner  to  be  allowed  to  pro- 
tect himself,  by  a  clause  in  the  bill  of  lading,  from  liability  for 
negligence  on  the  part  of  the  captain,  officers,  and  crew?'  and, 
secondly,  if  this  should  be  carried  in  the  negative,  '  Ought  he  to 
be  allowed  to  protect  himself  against  errors  of  judgment  on  their 
part  ? '  He  at  the  same  time  repeated  that  the  vote  was  only 
taken  on  the  principle,  salva  redactione.  The  vote  on  the  first 
question  showed  a  majority  of  24  votes  to  17  in  favour  of  the 
proposition  that  the  shipowner  be  not  allowed  to  protect  himself 
against  negligence.  The  second  question,  whether  the  shipowner 
should  be  allowed  to  protect  himself  against  errors  of  judgment, 
having  then  been  put,  was  decided  in  the  affirmative  by  a  majority 
of  23  to  7. 

Bule  1  of  the  committee's  draft  Code  of  Affreightment  was  then 
passed,  the  words  *  error  of  judgment '  having  been  substituted  foi 
*  act,  neglect,  or  default,'  and  the  words  '  the  Queen's,'  having  been 
struck  out  before  '  enemies.' 

On  Rule  2,  Herr  Ahlers  thought  it  important  that  the  word 
^  fire '  should  be  inserted,  as,  according  to  English  law,  fire  was  not 
considered  a  '  peril  of  the  sea.' 

I  then  proposed  that,  before  going  further  with  the  discussion, 
the  conference  should  appoint  a  small  committee  consisting  of  the 
President,  Herren  Ahlers  and  Duncker,  Judge  Peabody,  and  Dr. 
Rahusen,  to  settle  the  wording  of  the  rules  in  conformity  with  the 
votes  already  taken,  and  to  report  to  a  future  sitting. 

Dr.  Rahusen  suggested  that  the  report  should  be  presented  to 
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the  next  conference  of  the  Association,  in  a  year's  time,  so  as  to 
afford  opportunity  for  a  deliberate  and  careful  revision. 

I  informed  the  meeting  that  I  thought  the  committee,  if  now 
appointed,  would  be  able  to  bring  in  its  report  on  Friday. 

The  President  supported  my  proposal. 

Herr  Laeisz  pointed  out  that  there  were  still  a  number  of 
important  questions  of  principle  to  be  discussed,  as,  for  instance, 
that  oipro  raid  freight,  and  thought  it  would  be  premature  now  to 
appoint  a  committee  of  revision. 

I  replied  that,  on  the  question  of  pro  raid  freight,  the  decision 
of  the  Berne  conference  ^  must  be  taken  as  conclusive,  and  that 
this  subject  could  not  now  be  reopened. 

Consul  Meier  supported  the  proposition  of  Dr.  Kahusen. 

M.  Engels  reminded  the  assembly  that  at  Liverpool  it  had 
been  found  possible  to  go  through  all  the  points  one  by  one. 

My  proposition  was  then  put  to  the  vote  and  rejected  by  a 
large  majority. 

The  discussion  on  Rule  2  having  accordingly  been  resumed, 

Herr  Ulrich  objected  to  the  retention  of  the  word  4ce'  in 
the  rule. 

Herr  Laeisz  then  proposed  that  the  discussion  on  this  subject 
be  adjourned  till  to-morrow  morning ;  the  conference  meanwhile 
proceeding  with  its  other  business,  as  the  code  now  under  dis- 
cussion had  been  only  recently  placed  in  the  hands  of  members. 

Herr  Ahlers  asked  whether  the  committee  had  prepared  any 
statement  of  reasons  in  support  of  the  code,  there  being  no  one 
present  to  state  the  reasons  on  behalf  of  the  committee. 

I  explained  that  the  code  had  been  prepared,  on  behalf  of  the 
committee,  by  its  secretary,  Dr.  Stubbs,  who  was  unfortunately- 
prevented  from  being  present. 

Herr  Ahlers  then  proposed  that  the  discussion  should  proceed 
on  the  basis  of  the  Hamburg  Chamber  of  Commerce  rules. 

Consul  Meier  was  also  in  favour  of  this  course,  and  of  the 
adjournment  of  the  debate. 

It  was  accordingly  agreed  that  the  debate  should  be  adjourned, 

^  See  note  at  p.  829. 
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On  Thursday,  August  20,  the  conference  reassembled  at  10 
A.M.,  Dr.  Sieveking  presiding,  when  the  discussion  on  bills  of 
lading  was  resumed,  and  the  President  suggested  that  it  should 
be  resumed  on  the  basis  of  the  rules  prepared  by  the  Hamburg 
Chamber  of  Commerce,  as  this  seemed  to  be  the  wish  of  most  of 
the  members. 

H£RR  Laeisz  desired,  as  Dr.  Stubbs's  draft  appeared  now  to  be 
laid  aside,  to  propose  that  the  conference  should  not  be  considered 
in  any  way  prejudiced  by  the  decisions  of  yesterday.  Otherwise  a 
false  impression  would  be  produced  outside  as  to  the  result  of  the 
conference's  labours. 

The  President,  however,  stated  that  the  votes  taken  yesterday 
must  be  considered  decisive.  Only  questions  of  principle  would 
at  the  present  stage  be  voted  upon ;  all  questions  merely  affecting 
the  precise  wording  of  the  rules,  or  their  consistency  inter  se^  and 
with  the  resolutions  previously  arrived  at,  being  referred  to  a 
committee  of  revision,  to  be  appointed  later  on. 

On  Rule  2  of  the  Hamburg  Chamber  of  Commerce  draft.  Dr. 
Rahusen  asked  for  an  elucidation  of  the  phrase  '  common  theft.' 
An  explanation  having  been  given  by  the  President,  the  matter 
was  left  for  the  consideration  of  the  committee. 

Herb  Ulrich  pointed  out  the  importance  of  observing  the 
difference  between  the  various  causes  of  fire,  which  might  be 
occasioned  by  vis  major ^  by  negligence,  or  by  error  of  judgment. 
He  also  thought  the  expression  '  land  damage '  by  no  means 
sufficiently  clear. 

Herr  Ahlers  explained  that  '  land  damage '  was  intended  to 
mean  such  as  would  not  be  externally  discoverable. 

Dr.  Wolffson  thought  '  land  damage '  should  be  omitted. 
*  Barratry  '  would  also  have  to  be  omitted,  in  accordance  with  the 
decision  arrived  at  yesterday.  And  at  the  end  of  the  rule  words 
should  be  added  to  the  expression  '  prolongation  of  the  voyage '  to 
show  that  its  prolongation  by  sea  was  meant.  The  word  '  unsea- 
worthiness '  also  was  too  general. 

Dr.  Franck  wished  the  insertion  of  the  word  *  unless '  instead 
of  '  even  though '  after  *  accidents  of  navigation.' 

The  conference  agreed,  without  a  division,  to  the  omission  of 
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the  words  'land  damage.'  The  other  points  raised  by  different 
speakers  were  left  to  the  committee  of  revision,  and  the  rule  was 
passed,  subject  to  such  revision. 

On  Rule  3,  Consul  Meier  desired  the  substitution  of  the 
words  '  any  other  vessel '  for  '  any  other  steamship,'  as  he  thought 
the  shipowner  ought  to  have  liberty  to  tranship  into  a  sailing  ship, 
for  the  completion  of  the  voyage,  if  no  steamer  was  available. 

Herr  Ahlers  explained  that  the  rule  under  discussion  was 
only  intended  to  apply  to  steamers. 

Herr  Ulrich  pointed  out  that  the  rule  differed  from  the 
second  paragraph  of  the  New  York  Produce  Exchange  Bill  of 
Lading,  by  the  insertion  of  '  liberty  to  call  at  auy  intermediate 
ports,'  which  he  thought  ought  not  to  be  permitted.  Such  a  per- 
mission ought  only  to  be  given  by  a  special  clause  in  special  cases, 
not  by  the  common  form. 

Herr  Ahlers  replied  that  in  this  respect  the  rule  was  inter- 
mediate between  that  of  the  New  York  Produce  Exchange  and 
that  of  the  Liverpool  conference,  under  which  the  permission  was 
not  confined  to  '  intermediate '  ports.  As  a  matter  of  fact,  the 
great  lines  made  no  use  of  this  permission,  but  the  owners  of 
general  steamers  would  always  require  its  insertion. 

Dr.  Rahusen  objected  to  the  vagueness  of  the  word  '  inter- 
mediate,' and  wished  the  clause  struck  out. 

Herr  Ahlers  pointed  out,  in  reply,  that  it  was  often  impos- 
sible for  the  owner  of  a  general  ship  to  know  beforehand  at  what 
intermediate  ports  his  vessel  would  call,  as  this  would  depend  upon 
the  cargo  he  might  be  able  to  secure.  A  decision  to  strike  out  the 
permission  would  have  no  practical  result,  as  it  would  be  necessary 
always  to  insert  the  clause. 

Consul  Meier  hoped  the  clause  would  be  retained,  and  pointed 
out  its  practical  utility.  -He  did  not  think  there  would  be  any 
real  diflSculty  in  determining  what  was  an  intermediate  port. 
Thus,  on  a  voyage  from  Sydney  to  Hamburg,  Antwerp  would,  but 
Trieste  would  not,  be  an  intermediate  port. 

Dr.  Rahusen  explained  that  he  did  not  wish  to  prohibit  such 
a  liberty  where  there  was  some  reason  for  inserting  it ;  but,  unless 
it  were  expressly  reserved,  the  shipper  ought  to  be  entitled  to 
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assume  that  the  ship  would  sail  direct  to  the  port  of  destina- 
tion. 

The  President  pointed  out  that  the  rules  were  not  intended 
all  to  be  obligatory,  but  that,  according  to  the  matters  to  which 
they  related,  some  would  necessarily  be  optional,  so  as  to  take 
effect  only  in  the  absence  of  agreement  to  the  contrary. 

M.  Engels  thought  no  shipowner  would  order  his  ship  to  call 
at  any  intermediate  port  without  some  sufficient  reason.  He 
desired  the  retention  of  the  clause. 

Dr.  Franck  seconded  Herr  Ulrich's  motion  entirely  to  omit 
the  liberty  of  calling  on  the  voyage,  which  was,  however,  lost  by  a 
large  majority ;  only  7  votes  being  recorded  in  its  favour. 

Dr.  Rahusen's  motion  to  omit  the  words  '  intermediate  ports,' 
having  been  seconded  by  Herr  Ulrich,  was  then  put,  and  was 
also  rejected  by  a  large  majority,  only  6  voting  for  it. 

Dr.  Voigt  proposed  the  omission  of  the  words  '  to  sail  without 
pilots,'  on  the  ground  that  such  a  liberty  would  be  contrary  to  the 
law,  which  in  many  cases  imposed  penalties  on  vessels  sailing 
without  pilots,  and  also  contrary  to  public  policy. 

In  reply  to  the  President,  Dr.  Voigt  said  he  did  not  wish  that 
the  conference  should  adopt  a  resolution  prohibiting  the  insertion 
of  such  a  power,  but  he  desired  that  it  should  not  be  contained  in 
the  model  rules  to  be  adopted. 

Consul  Meier  pointed  out  that  the  captains  of  liners  were  often 
as  well  acquainted  with  the  navigation  of  the  coasts  they  were  ac- 
customed to  as  any  pilot ;  as,  for  instance,  in  the  case  of  steamers 
crossing  every  week  between  London  and  Hamburg.  In  cases  like 
this,  practical  considerations  should  override  the  letter  of  the  law. 
Often,  when  a  pilot  could  not  be  found  at  the  mouth  of  the  Elbe, 
a  Heligolander  was  taken  on  board  as  pilot,  and  this,  in  the 
speaker's  opinion,  was  really  more  dangerous  than  to  sail  without 
a  pilot  at  all. 

Herr  Ahlers  was  of  the  same  opinion.     It  was  not  merely  a 
question  as  to  the  prescriptions  of  German  law,  which  were  cer-  * 
tainly  very  clear  and  express,  but  as  to  those  of  other  States.     He 
referred  particularly  to  a  decision  of  the  highest  tribunal  in  England, 


458  MAIUTIME  LEGISLATION. 

which  had  held  that  under  certain  circumstances  it  was  not  an  act 
of  negligence  to  sail  without  pilots. 

Dr.  Rahusen  agreed  with  Dr.  Voigt.  So  far  as  regular  liners 
were  concerned  he  could  agree  with  Herr  Meier,  but  ihe  rules  now 
under  consideration  were  intended  for  all  kinds  of  ships,  and  under 
such  a  clause  other  vessels,  whose  captains  were  not  similarly  quali- 
fied, would  have  a  dangerous  liberty  conferred  upon  them.  He 
seconded  the  amendment. 

Herr  Ad.  Woermann  objected  to  the  amendment,  and  pointed 
out  that  pilotage  was  not  everywhere  compulsory  by  law.  In 
many  parts  of  the  world  there  were  no  pilots  to  be  had,  whilst  on  the 
African  coast  and  in  the  East  Indies  they  were  generally  natives, 
who  did  not  at  all  answer  to  Europecm  ideas  of  a  pilot,  and  to  whom 
it  would  be  out  of  the  question  to  commit  the  supreme  direction  of 
the  vessel.  In  the  waters  of  civilised  countries  the  captain  was 
already  compelled  by  law  to  employ  pilots,  and  in  other  places  it 
was  often  very  diflScult  to  ascertain  whether  any  real  pilots,  in 
the  European  sense,  were  to  be  had.  He  wished  the  clause  to  be 
retained. 

I  also  opposed  the  amendment,  which  I  considered  contrary  to 
the  spirit  of  the  previous  day's  decision,  but  I  thought  j^  should 
be  made  clear  that  it  would  be  negligence  not  to  employ  a  pilot, 
whenever,  under  all  the  circumstances  of  the  case,  it  was  proper  to 
do  so. 

Dr.  Wolffson  reminded  the  conference  that  the  clause  under 
consideration  would  only  apply  to  the  relation  between  the  ship- 
owner and  the  shipper  or  cargo-owner.  It  would,  of  course,  be  im- 
possible for  the  shipowner  to  liberate  himself  from  liability  in  his 
relations  with  the  public  at  large,  by  means  of  a  clause  in  his  bill 
of  lading.  The  meaning  of  the  clause  he  understood  to  be  that  the 
&ct  of  not  having  employed  a  pilot  should  not,  of  itself,  be  consi- 
dered as  proof  of  default  on  the  part  of  the  captain. 

Herr  Ahlers  pointed  out  that  the  clause  was  supported  by  the 
German  law,  which  does  not  in  all  cases  impose  the  necessity  of 
pilotage. 

Dr.  Voigt,  in  reply,  defended  his  amendment,  which  was 
rejected  by  a  large  majority,  only  5  voting  for  it. 
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Dr.  Wolffson  then  proposed  that  the  revision  committee 
should  be  instructed  to  add  to  the  rule  .words  distinctly  showing 
its  meaning  to  be  that  it  should  not  be  considered  negligence 
not  to  take  a  pilot  unless  the  particular-  circumstances  of  the  case 
required  it. 

Herr  Meier  seconded  the  proposal,  which  was  adopted  by  18 
votes  to  17.    Eule  3  was  then  adopted,  subject  to  this  modification. 

Rule  4  was  passed  without  objection. 

On  Rule  5,  Herr  Ulrich  asked  whether  by  this  clause,  in 
accordance  with  the  German  Commercial  Code,  a  declaration  of 
both  the  value  and  the  nature  of  the  articles  would  be  required. 

Herr  Ahlers  having  replied  in  the  affirmative,  the  rule  was 
adopted  nem,  con. 

On  Rule  6,  Herr  Ulrich  did  not  consider  the  rule  went  far 
enough,  as  it  ought  to  be  extended  so  as  to  provide  against  the 
danger  to  other  goods  shipped  in  the  same  vessel. 

Herr  Ahlers  thought  that  such  protection  was  already  given 
by  the  legislation  of  every  country,  and  need  not  be  put  into  the 
bill  of  lading,  which  constituted  a  contract  only  between  the  ship- 
owner and  the  shipper  of  goods. 

I  thought  it  should  be  required  that  dangerous  goods  be  clearly 
marked  as  such  on  the  outside,  and  suggested  that  the  committee 
should  consider  the  wording  of  the  rule  with  this  view. 

Herr  Woermann  was  of  the  same  opinion,  but  thought  the 
words  'shipped  with  full  disclosure  of  their  nature'  sufficiently 
covered  the  point. 

Herr  Ulrich's  proposition  was  withdrawn,  and  the  rule  passed, 
subject  to  revision. 

On  Rule  7,  Dr.  Rahusen  pointed  out  that  it  was  not  sufficiently 
clearly  expressed  that  the  shipowner  was  entitled  to  pay  the  amount 
of  fines  or  damages,  and  claim  reimbursement  from  the  consignee, 
or,  failing  payment  by  him,  from  the  shipper.  The  observa- 
tion was  referred  to  the  committee  of  revision,  and  the  rule 
adopted. 

On  Rule  8,  Dr.  Stammann  (Hamburg)  objected  to  the  form  of 
the  rule,  and  desired  the  addition  of  words  to  show  that  the  date 
of  signature  of  the  bill  of  lading  was  the  moment  from  which  the 
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shipowner's  responsibility  for  the  goods  would  begin  and  the 
shipper's  would  cease. 

Herb  Ahlers  objected  to  such  cm  addition,  and  pointed  oat 
that  bills  of  lading  often  had  to  be  ante-dated  or  post-dated. 

Dr.  Stammann  replied  that  he  did  not  object  to  the  rule  of 
German  law  on  the  subject,  but  contended  that  it  was  at  all  events 
necessary  to  lay  down  in  the  rule  that  the  bill  of  lading  could  not 
be  signed,  so  as  to  make  the  shipowner  liable,  before  loading 
began. 

Consul  Preuss  opposed  the  addition,  which  would  be  entirely 
inapplicable  to  the  custom  at  K5nigsberg,  by  which  cargoes  are 
loaded  from  lighters.  Such  an  addition  would  run  counter  to 
everyday  practice. 

Dr.  Bahusen  agreed  with  Herr  Ahlers.  Bills  of  lading  ought, 
above  all  things,  to  be  strictly  truthful,  and  such  an  addition  as 
proposed  would  often  be  opposed  to  the  facts  of  the  case.  In 
Holland  the  expression  in  use  was,  '  Received,  for  the  purpose  of 
being  loaded.' 

The  amendment  was  not  put,  for  want  of  a  seconder,  and  the 
rule  was  adopted. 

Bules  9  and  10  were  passed,  the  latter  subject  to  some  observa- 
tions with  regard  to  the  precise  wording. 

On  Rule  11,  Herr  Suckau  thought  the  rule  unnecessary.  He 
inquired  whether,  in  conformity  with  German  law,  full  freight 
would  be  payable  for  liquids  absorbed  by  the  remainder  of  the 
cargo. 

Herr  Ahlers  said  that  there  was  a  diversity  in  the  laws  of 
diflTerent  countries  on  this  point,  and  the  Chamber  of  Commerce 
had  decided  against  adopting  the  rule  of  German  law. 

Dr.  Franck  proposed  the  addition  of  the  words  Miquids 
excepted.' 

M.  Engels  inquired  whether  full  freight  was  also  to  be  paid 
on  grains  and  other  goods  which  had  increased  in  weight  by  the 
absorption  of  moisture.  To  him,  as  a  shipowner,  such  a  provision 
could  only  be  agreeable. 

Herr  Ahlers  stated  that  the  rules  were  purposely  silent  on 
this  point,  as  it  was  a  question  to  be  decided  on  the  facts  of  each 
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particular  case.  The  object  of  the  rule  was  simply  to  exclade  the 
right  of  abandonment  of  damaged  goods  given  by  the  Grerman 
law. 

The  President  thought  it  would  be  desirable  to  lay  it  down 
distinctly  that  the  right  of  abandonment  of  damaged  goods  for 
freight  is  excluded,  and  would,  if  the  rule  were  adopted,  direct  the 
committee  to  revise  it  in  this  sense. 

Herr  Suckad  having  proposed  that  the  right  of  abandonment 
of  damaged  goods  against  freight  be  retained,  which  was  seconded 
by  Dr.  Franck,  this  proposal  was  rejected  by  21  votes  against 
11,  and  the  principle  of  the  rule,  as  stated  by  the  President,  was 
accepted. 

Rule  12  was  adopted  without  discussion. 

On  Rule  13,  EEerr  Ulrigh  considered  that  the  lien  ought  also 
to  extend  to  contributions  in  respect  of  General  Average,  and 
desired  that  a  clause  to  this  effect  should  be  added  to  the  rule. 

Herr  Ahlers  expressed  approval  of  this  suggestion. 

M.  Engels  also  supported  the  proposal. 

The  proposition  was  accepted,  and  referred  to  the  committee  to 
carry  out. 

On  Rule  14,  M.  Engels  thought  there  was  some  inconsistency 
between  it  and  Rule  13,  but  on  explanations  being  given,  the  rule 
was  adopted. 

On  Rule  15,  Dr.  Rahusen  thought  some  indication  should  be 
inserted  as  to  the  mode  of  ascertaining  the  market  price  at  the 
port  of  destination. 

Herr  Ahlers  thought  this  must  be  left  to  the  laws  of  the 
different  countries  in  which  the  valuation  would  have  to  be  made. 

Dr.  Rahusen  suggested  the  insertion,  for  the  sake  of  clearness, 
of  the  words  '  freight  and '  before  '  all  charges  saved.'  The  sugges- 
tion was  unanimously  accepted,  and  the  rule  passed  with  this 
modification. 

On  Rule  16,  Dr.  Rahusen  asked  what  was  the  precise  meaning 
to  be  attached  to  the  words  '  unless  expressly  recognised.' 

Herr  Ahlers  replied  that  the  effect  of  the  clause  *  weight, 
measure,  quality,  contents,  and  value  unknown '  was  to  shift  the 
burden  of  proof,  and  it  was  thought  necessaiy  to  show  that  the 
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presumption  in  favour  of  the  shipowner  was  not  to  be  rebutted  by 
the  mere  fact  that  they  were  mentioned  in  the  bill  of  lading.  On 
the  other  hand,  the  parties  were  to  remain  free  to  enter  into  a 
special  contract. 

Dr.  Franck  thought  the  whole  clause  ought  to  be  omitted. 

Dr.  Gensel  stated  that  merchants  residing  inland  complained 
greatly  of  this  clause,  which  often  stood  in  the  way  of  their  obtain- 
ing redress  for  losses  sustained  by  them.  He  desired  that 
captains  should  be  compelled  to  measure  and  weigh  goods  delivered 
to  them. 

Herr  Ahlers  replied  to  Dr.  Franck  that  the  rule  only  ex- 
pressed a  stipulation  which  had  already  become  universal.  No 
shipowner  would  be  willing,  considering  the  diflFerent  countries  in 
which  goods  were  received,  to  undertake  the  responsibility  for 
weight,  &c. 

Dr.  France's  proposal  to  omit  the  rule  was  seconded  by  Herb 
SucKAU,  but  was  lost,  only  3  voting  for  it. 

Dr.  Gensel  thereupon  declined  to  make  a  formal  motion  in 
support  of  his  view. 

Herr  Steinacker  expressed  his  accord  with  Dr.  Gensel's 
views,  and  desired  that  a  resolution  embodying  them  should  be 
adopted. 

Herr  Woermann  pointed  out  that  captains  had  not  usually 
time  to  undertake  such  duties  as  were  projwsed  to  be  cast  upon 
them.     He  strongly  opposed  the  idea. 

The  rule  was  then  adopted  without  further  objection. 

On  Rule  17,  Dr.  Franck  preferred  its  omission,  on  the  ground 
that  the  York- Antwerp  Rules  were  often  equivocal. 

I  replied  to  this  objection,  but  for  want  of  a  seconder  the 
motion  was  not  put,  and  the  rule  was  adopted. 

On  Rule  1 8,  Dr.  Rahusen  remarked  that  the  words  '  freight 
to  be  paid  on  delivery '  ought  not  to  exclude  the  right  of  stipu- 
lating for  post-payment  of  freight. 

Herr  Woermann  wished  the  insertion  of  words  making  it  per- 
missible to  stipulate  in  the  bill  of  lading  for  payment  in  any 
currency  therein  indicated. 

Herr  Ahlers  replied  to  Dr.  Rahusen  that  the  words  'on 
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delivery '  were  only  intended  to  negative  the  English  cnstom,  by 
which  a  fortnight  or  a  month  was  often  allowed  for  payment  of 
freight. 

Herb  Woermann's  proposal  was  accepted,  and  the  rule  was 
passed,  subject  to  an  addition  to  that  eflFect  to  be  made  by  the 
committee. 

Pro  KatA  Freight. 

The  rules  having  thus  been  completed,  Herr  Ahlers  said  the 
Hamburg  Chamber  of  Commerce  had  decided  not  to  insert  any 
provision  with  regard  to  pro  raid  freight,  but  simply  to  raise  the 
question  whether  such  a  provision  should  be  introduced  by  the 
conference  or  not.  In  case  the  conference  should  desire  to  insert 
any  such  provision,  he  would  recommend  its  adoption  of  Rules  10 
and  11  of  the  form  adopted  by  the  Liverpool  conference.' 

Dr.  Kahusen  thought  it  inadvisable  to  discuss  the  question  at 
present. 

Dr.  Wolffson  was  also  decidedly  opposed  to  its  discussion, 
which  he  thought  impracticable  at  the  present  conference. 

I  hoped  the  conference  would  decide  that  pro  raid  freight  ought 
not  to  be  allowed  at  all,  and  drew  attention  to  the  decision  to  that 
effect  of  the  Berne  conference.* 

*  The  following  are  the  rules  referred  to : — 

10.  If  the  ship  is  able  to  carry  the  goods  to  their  destination,  but  the 
goods,  by  reason  of  damage  sustained  or  of  theu*  own  nature,  are  not  fit  to  be 
carried  all  the  way,  and  if  such  goods  have  received  an  enhancement  of  value 
by  reason  of  their  partial  carriage,  the  ship  shall  be  entitled  to  a  pro  rata 
freight  in  proportion  to  the  distance  performed,  which  freight  is  in  no  case 
to  exceed  the  amount  of  such  enhancement  of  value.  Pro  rata  freight  is 
admissible  in  no  other  case  than  that  dealt  with  in  the  preceding  sentence, 
unless  there  be  an  acceptance  of  the  goods  by  the  shipper  or  owner  of  the 
goods. 

11.  When  the  goods  are  fit  to  be  carried  to  their  destination,  but  the  ship 
is  unable  to  carry  them,  the  shipowner  may  earn  fiiU  freight  by  sending  the 
goods  to  their  destination  at  his  own  expense  within  reasonable  time  in 
another  bottom :  this  right  is  not  affected  by  an  abandonment  of  the  ship  by 
her  crew  or  to  the  underwriters :  and  the  ship  is  to  be,  for  this  purpose, 
deemed  unable  to  carry  the  goods  to  their  destination,  if  she  either  cannot  be 
repaired  at  all,  or  cannot  be  repaired  except  at  an  expense  exceeding  her  value 
when  repaired. 

^  The  following  resolution  was  adopted  at  the  Berne  conference  of  the 
Association,  1880  (*  Report,*  pp.  124  to  127)  by  15  votes  against  8 : — 

*  That  freight  pro  raid  itvneris  pera^ii  should  be  abolished.* 
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Herr  Suckau  was  opposed  to  the  introdaction  of  a  rule  on  pro 
raid  freight,  as  he  feared  that  its  insertion  might  prove  a  hindrance 
to  the  general  adoption  of  the  rules. 

Herr  Laeisz  was  also  opposed  to  snch  a  rule,  and  pointed  out 
that  the  Berne  resolution,  referred  to  by  Dr.  Wendt,  could  no 
longer  be  considered  binding,  as  the  Liverpool  conference  had 
come  to  a  contrary  decision. 

The  question  whether  any  rule  on  the  subject  should  be  inserted 
having  been  put  to  the  conference  by  the  President,  only  two  votes 
were  given  in  favour  of  that  course,  and  the  subject  accordingly 
dropped. 

Responsibility  for  Negligence. 

Consul  Meier  wished  to  make  a  suggestion,  now  that  the  rules 
had  all  been  gone  through,  with  the  view  of  making  them  generally 
acceptable.  He  thought  it  might  with  some  justice  be  contended 
that  the  shipowner,  having  the  personal  selection  of  the  captain, 
ought  to  be  responsible  for  his  negligence,  and  to  this  extent  he 
would  be  willing  to  accept  yesterday's  decision  on  the  question. 
But  it  seemed  to  him  preposterous  to  lay  down  that  the  shipowner 
was  to  be  responsible  for  the  acts  of  the  officers  and  crew,  about 
whom  he  could  personally  know  very  little,  often  nothing  at  all, 
and  who  were  frequently  engaged  in  distant  ports  where  the 
captain  might  have  to  fill  up  his  crew  as  best  he  could,  with  almost 
no  choice.  He  wished  therefore  to  suggest  as  a  compromise  that 
the  decision  of  yesterday  should  be  modified  to  this  extent,  as  he 
felt  sure  that  if  the  rules  were  passed  as  they  at  present  stood  on 
this  point  they  would  have  no  chance  of  acceptance  by  shipowners, 
and  the  work  of  the  conference  would  go  for  nothing. 

The  President  pointed  out  that  the  decision  arrived  at  yester- 
day could  not  be  modified  to-day,  and  he  could  not  allow  it  to  be 
again  brought  into  question. 

Consul  Meier  then  expressed  his  willingness  to  withdraw  the 
proposal,  in  deference  to  the  President's  ruling. 

I  said  that,  as  mover  of  the  resolution  adopted  yesterday,  I 
should  be  willing  to  accept  Consul  Meier's  prox)osal  so  far  as  it 
concerned  the  crew,  but  I  did  not  think  it  admissible  with  regard 
to  the  officers  any  more  than  the  captain. 
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The  President  said  that,  if  a  compromise  acceptable  to  both 
parties  could  be  arrived  at  by  the  conference,  nothing  would  be 
more  desirable,  and  there  would  be  no  objection  to  a  modification 
under  such  circumstances,  fiut,  unless  this  was  the  case,  he  could 
not  allow  the  decision  of  yesterday  to  be  modified  by,  perhaps,  a 
small  majority  on  the  other  side  to-day. 

M.  Engels  protested  against  the  owner  being  held  responsible 
even  for  the  negligence  of  the  captain,  whilst  he  agreed  that  to 
make  them  responsible  for  their  crews  was  simply  preposterous,  and 
he  was  sure  that  the  resolution  of  the  conference  could  not,  on  that 
account,  ever  take  effect.  He  pointed  out  that  such  responsibility 
was  not  excluded  by  the  New  York  bill  of  lading,  which  had  been 
prepared  by  the  shippers  themselves,  who  certainly  knew  what  the 
shippers'  interests  were. 

Consul  Meier  submitted  that  the  bill  of  lading  should  be  read 
a  second  time,  and  that  it  would  be  competent  to  insert  modifica- 
tions on  the  second  reading. 

Herr  Ulrich  was  decidedly  opposed  to  reopeniog  the  question 
in  any  form.  The  decision  of  the  conference  had  already  beAn 
published  in  the  press  and  gone  out  into  the  world,  and  it  would 
seriously  affect  the  reputation  of  the  Association  if  it  were  now 
varied.  Moreover,  some  delegat^es  who  took  a  special  interest  in  the 
question  had  gone  home,  supposing  it  to  be  finally  settled,  and  it 
would  be  unfair  to  them  to  alter  the  decision. 

The  President  said  that  it  was  evident,  after  what  had  been 
said,  that  there  was  no  prospect  of  arriving  at  a  compromise  ac- 
ceptable to  all  parties,  and  he  must  therefore  decline  to  allow  the 
question  to  be  further  discussed.  The  Association  did  not  recognise 
any  second  reading. 

The  committee  of  revision  was  then  appointed,  consisting  of 
the  President,  Herr  Ahlers,  Dr.  Rahusen,  Judge  Peabody,  and  Herr 
Ulrich. 

On  Friday,  August  21,  the  conference  reassembled  under  the 
presidency  of  myself,  when 

Dr.  Sievekino  presented,  on  behalf  of  the  committee  of  re- 
vision, the  bill  of  lading  and  rules  as  revised  by  them.  They 
were  as  follows : — 

11  H 
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Model  Bill  of  Lading  (as  brought  in  by  the  Committee 
OF  Eevision). 

Shipped,  in  apparent  good  order  and  condition,  on  board  the 
ship  whereof  is  master  for  the  present  voyage  ,  now- 

lying  in  the  port  of  and  bound  for         ,        being  marked  and 

numbered  as  per  margin,  to  be  carried  and  delivered  at  the  port  of 
unto  or  order  on  his  paying  freight  for  the  said 

goods  at  the  rate  of 

Subject  to  all  the  conditions  of  the  Hamburg  Rules  of 
AflBreightment. 

In  witness  whereof  the  master  of  the  said   ship  has  signed 
bills   of  lading,  all  of  this  tenor  and  date,  one  of  which 
being  accomplished  the  others  to  stand  void. 
Dated  at  ,  188     . 

(Signed)  Master. 

Hamburg  Rules  of  Affreightment. 

I. 

The  shipowner  shall  be  responsible  that  his  vessel  is  properly 
equipped,  manned,  provisioned,  and  fitted  out,  and  in  all  respects 
seaworthy  and  capable  of  performing  her  intended  voyage,  and 
for  the  stowage  and  right  delivery  of  the  goods.  He  shall  ako  be 
responsible  for  the  barratry,  faults,  and  negligence,  but  not  for 
errors  in  judgment,  of  the  master,  ofiicers,  and  crew. 

II. 

The  shipowner  shall  not  be  responsible  for  loss  or  damages 
arising  from  vis  major,  public  enemies,  civil  commotions,  pirates, 
robbers,  fire,  explosion,  bursting  of  boilers,  breakage  of  shafts  or 
screws,  nor  for  any  latent  defect  in  hull  or  machinery  (not  result- 
ing from  want  of  due  diligence  by  the  owner,  husband,  or  manager 
of  the  ship),  nor  for  the  cargo's  decay,  putrefaction,  rust,  sweat, 
change  of  character,  drainage,  leakage,  breakage,  or  any  damage 
arising  from  the  nature  of  the  goods  shipped,  or  such  defective 
packing  as  could  not  be  noticed  externally,  nor  for  the  obliteration 
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of  marks,  nambers^  addresses,  or  descriptions  of  goods  shipped^ 
nor  for  any  damage  or  loss  caused  by  accidental  prolongation  of 
the  voyage,  nor  for  other  accidents  of  the  seas,  unless  it  is  proved 
that  such  exception  comes  under  Rule  I. 

III. 

Steamship  to  be  at  liberty  to  call  at  any  intermediate  ports,  to 
sail  without  pilots,  provided  such  sailing  does  not  constitute  a 
fault  or  negligence,  to  tow  and  assist  vessels  in  distress,  and  to 
deviate  for  the  purpose  of  saving  life  or  property;  also  at  liberty, 
in  case  the  ship  shall  put  into  a  port  of  refuge  for  repairs,  to  tran- 
ship the  goods  to  their  destination  by  any  other  vessels,  and  at 
liberty  to  convey  goods  in  lighters  to  and  from  the  ship  at  shipper's 
risk,  but  at  ship's  expense. 

IV. 

Quality-marks,  if  any,  to  be  of  the  same  size  as  and  contiguous 
to  the  leading  marks ;  and  if  inserted  in  the  shipping  notes  ac- 
cepted by  the  mate,  the  master  is  bound  to  sign  bills  of  lading 
conformable  thereto. 

V. 

Ship  not  accountable  for  gold,  silver,  bullion,  specie,  docu- 
ments, jewellery,  works  of  art,  or  other  precious  articles,  unless 
bills  of  lading  are  signed  therefor  with  the  value  therein  ex- 
pressed, and  a  special  agreement  be  made. 

VL 

Shipper  accountable  for  any  loss  or  damage  to  ship  or  cargo 
caused  by  inflammable,  explosive,  or  dangerous  goods,  shipped 
without  full  disclosure  of  their  nature,  whether  such  shipper  shall 
have  been  aware  of  it  or  not,  and  whether  such  shipper  be  prin- 
cipal or  agent ;  such  goods  may  be  thrown  overboard  or  destroyed 
by  the  master  or  owner  of  the  ship  at  any  time  without  compen- 
sation. 

VII. 

Shipper  and  consignee  to  be  responsible  for  all  fines  or 
damages  which  the  ship  or  cargo  may  incur,  or  suffer,  by  reason 

H  H  2 
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of  incorrect  or  insufficient  marking  of  packages  or  description  of 
their  contents. 

VIII. 

Goods  delivered  to  the  ship,  whilst  on  quay  awaiting  shipment, 
to  be  considered  as  taken  on  board,  as  far  as  the  shipowner's 
responsibility  is  concerned. 

IX. 

Goods  once  shipped  cannot  be  taken  away  by  the  shipper 
except  upon  payment  of  full  freight,  and  compensation  for  any 
damages  sustained  by  the  shipowners  through  such  taking  away. 


In  case  the  ship  shall  be  prevented  from  reaching  her  destina- 
tion by  quarantine,  blockade,  ice,  or  the  hostile  act  of  any  Power, 
the  master  or  owners  may  discharge  the  goods  into  any  depot  or 
lazaretto,  or  at  the  nearest  convenient  port;  the  shippers  and 
consignees  to  be  responsible  for  all  expenses  thereby  incurred  upon 

the  goods. 

XI. 

No  goods  can  be  abandoned  for  freight.  This  rule  does  not 
apply  to  liquids. 

XII. 

If  the  goods  be  not  taken  by  the  consignee  without  delay,  or 
within  such  time  as  is  provided  by  the  regulations  of  the  port  of 
discharge,  they  may  be  stored  or  discharged  into  hulks  or  lighters 
by  the  master  at  the  expense  and  risk  of  their  owners ;  provided 
always,  that  due  notice  is  given  of  the  arrival  of  the  ship  and  the 
commencement  of  the  discharge,  and  that  the  same  does  not  begpn 
at  night  or  at  any  unreasonable  hour. 

XIII. 

Ship  to  have  a  lien  on  all  goods  for  payment  of  freight  and 
charges,  including  dead  freight,  demurrage  at  the  port  of  destina- 
tion, forwarding  charges,  charges  for  carriage  to  port  of  shipment, 
and  the  fines,  damages,  and  expenses  mentioned  in  Rules  VII. 
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and  X.,  and  for  General  Average  claims,  and  to  be  entitled  to  re- 
cover from  the  shipper  the  difference  between  the  amount  of  freight 
stipulated  in  the  bill  of  lading  and  the  proceeds  of  the  goods, 
should  the  freight  not  be  paid  otherwise. 

XIV. 

To  the  extent  of  the  value  of  the  lien,  freight,  which  by  the 
terms  of  the  bill  of  lading  is  made  payable  by  the  consignee,  can- 
not be  demanded  from  the  shipper  after  the  master  has  parted  with 
his  lien  on  the  goods. 

XV. 

In  the  event  of  claims  for  short  delivery  when  the  ship  reaches 
her  destination,  the  price  to  be  the  market  price  at  the  port  of 
destination  on  the  day  of  the  ship's  entry  at  the  custom-house,  less 
freight  and  charges  saved. 

XVI. 

Weight,  measure,  quality,  contents,  and  value,  although  men- 
tioned in  the  bill  of  lading,  to  be  considered  as  unknown  to  the 
master,  unless  expressly  recognised  and  agreed  to  the  contrary. 
Simple  subscription  not  to  be  considered  as  such  agreement. 

XVII. 

General  Average  to  be  paid  according  to  York  and  Antwerp 
Rules. 

XVIII. 

Freight,  if  payable  on  delivery,  to  be  paid  immediately  after 
delivery,  and  in  the  currency  stipulated  in  the  bill  of  lading,  or  at 
consignee's  option  in  cash,  without  discount,  at  the  rate  of  exchange 
of  bankers'  bills  at  sight  current  on  the  day  of  the  ship's  entry  at 
the  custom-house. 

XIX. 

Nothing  contained  in  these  rules  is  to  be  construed  so  as  to 
authorise  an  argument  to  the  contrary. 

The  form  was  then  again  gone  through  and  read  clause  by 
clause. 
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On  the  form  of  bill  of  lading  being  read,  Herr  Laeisz  objected 
to  tlie  title  'Hamburg  Rules  of  Afireigbtment/  and  wished  the 
name  '  International '  to  be  given  them  instead.  As  the  rules  were 
entirely  contrary,  on  a  main  point,  to  those  proposed  by  the  Hiun- 
burg  Chamber  of  Commerce,  he  thought  the  title  calculated  to 
convey  a  wrong  impression. 

Dr.  Sievekino  pointed  out  that  the  word  '  International'  would 
not  be  distinctive,  and  said  that  the  committee  had  thought  it 
desirable  to  adopt  some  title  which,  like  that  of  the  '  York  and 
Antwerp  Bules '  on  General  Average,  might  soon  become  universally 
adopted  and  understood. 

Herr  WoeRMANN  also  strongly  objected  to  the  word  '  Hamburg ' 
in  the  title. 

Dr.  Frajick  hoped  the  title  would  be  retained. 

On  a  show  of  hands,  the  title  was  adopted  by  a  large  majority. 

On  Rule  2,  Consul  Preuss  desired  the  omission  of  the  words, 
'or  such  defective  packing  as  could  not  be  noticed  externally.' 
The  proposal  was  novel,  and  would  be  far-reaching  in  its  i^esults. 

Dr.  Sieveking  pointed  out  that  the  proposal  was  in  conformity 
with  the  prescription  of  the  German  Commercial  Code. 

Herr  Laeisz  desired  the  addition  of  the  words  '  with  due  care  * 
before  *  be  noticed  externally.' 

Dr.  Sieveeing  replied  that  the  committee  had  not  thought  it 
necessary  to  be  more  precise  than  the  German  Code,  the  meaning 
of  which  was  well  understood. 

Herren  Preuss  and  Laeisz  thereupon  withdrew  their  ob- 
jections. 

On  Rule  3,  Herr  Woermann  asked  whether  it  might  not  be 
inferred  from  the  mention  of  steamships  in  this  rule  that  the  rules 
were  not  intended  to  apply  to  sailing  vessels. 

Dr.  Sieveking  replied  by  referring  to  Rule  19,  as  excluding 
any  such  inference. 

Herr  Laeisz  wished  the  words  *  by  any  conveyance '  to  be 
substituted  for  '  by  other  vessels.' 

Dr.  Sieveking  pointed  out  the  extremely  wide  bearing  of  such 
an  amendment,  which  would  admit  of  the  transmission  of  goods  by 
railway  across  the  continent  of  Europe. 
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Hera  Laeisz  withdrew  the  proposal. 

On  Rule  8,  M.  Engels  objected  that  this  was  not  in  accordance 
with  the  decision  of  the  conference  yesterday,  but  after  some  ob- 
servations from  Dr.  Rahusen  and  Dr.  Sieveking,  the  objection  was 
not  pressed. 

Some  remarks  were  made  on  Rule  11  by  Dr.  GCtschow,  but  no 
amendment  was  proposed. 

On  Rule  18,  Dr.  Martin  pointed  out  that  the  words  '  freight  if 
payable  on  delivery  to  be  payable  immediately  after  delivery  *  were 
liable  to  be  misunderstood,  and  proposed  to  substitute  the  words 
'  freight  if  not  payable  in  advance.' 

Herr  Laeisz  proposed  the  insertion  of  the  words  *  at  port  of 
destination,'  instead  of '  on  delivery.' 

This  alteration,  with  the  further  substitution  of  the  word  '  on  ' 
for  '  after  *  next  to  '  immediately,'  was  adopted  unanimously. 

On  Rule  19,  Judge  Peabody  proposed  the  substitution  of  the 
words  ^  in  respect  of  anything  not  contained  in  these  rules '  for  the 
worda  ^  to  the  contrary,'  and  the  amendment  was  accepted  unani- 
mously. 

Mr.  Alexander  called  attention  to  the  fact  that  the  form  of 
bill  of  lading  now  adopted  restored  the  expressions  providing  for  a 
series,  of  which,  one  being  accomplished,  the  rest  were  to  stand 
void,  although  the  Liverpool  conference  had  decided,  by  a  large 
majority,  that  it  was  desirable  to  have  the  bills  of  lading  '  drawn 
as  first,  second,  or  third,  the  first  of  which  bills  being  accomplished, 
the  others  to  stand  void.'  He  thought  the  question  should  not  be 
passed  over  in  silence. 

Herr  Ahlbrs  thought  it  better  to  keep  to  the  accustomed  form, 
and  the  conference  decided  accordingly. 

Herr  Laeisz  thought  that  the  bill  of  lading  and  rules  ought 
now  to  be  put  to  the  meeting  en  bloc,  as  was  done  at  the  Liverpool 
conference. 

Dr.  Sieveking  was  decidedly  opposed  to  such  a  course,  as  the 
bill  of  lading  might  now  be  rejected  by  a  small  majority  on  account 
of  a  single  clause  to  which  they  had  objected,  and  which  had  been 
carried  against  them  at  a  previous  sitting,  and  thus  the  whole  work 
of  the  conference  would  be  nullified. 
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As  chairman  of  the  sitting,  I  ruled  that  this  could  not  be  done. 
The  bill  of  lading,  as  passed,  was  as  follows  : — 

Model  Bill  of  Lading  {as  finally  adopted). 

Shipped,  in  apparent  good  order  and  condition,  on  board  the 
ship  whereof  is  master  for  the  present  voyage  ,  now 

lying  in  the  port  of  and  bound  for  ,  being 

marked  and  numbered  as  per  margin,  to  be  carried  and  delivered  at 
the  port  of  unto  or  order  on  his  paying  freight  for 

the  said  goods  at  the  rate  of 

Subject  to  all  the  conditions  of  the  Hamburg  Rules  of 
Affreightment. 

In  witness  whereof  the  master  of  the  said  ship  has  signed 
bills  of  lading,  all  of  this  tenor  and  date,  one  of  which  being 
accomplished  the  others  to  stand  void. 

Dated  at  ,  188     , 

(Signed)  Mad^r, 

Hamburg  Rules  of  Affreightment. 


The  shipowner  shall  be  responsible  that  his  vessel  is  properly 
equipped,  manned,  provisioned,  and  fitted  out,  and  in  all  respects 
seaworthy  and  capable  of  performing  her  intended  voyage,  and  for 
the  stowage  and  right  delivery  of  the  goods.  .  He  shall  also  be 
responsible  for  the  barratry,  faults,  and  negligence,  but  not  for 
errors  in  judgment,  of  the  master,  officers  and  crew. 

IL 

The  shipowner  shall  not  be  responsible  for  loss  or  damages 
arising  from  vis  major^  public  enemies,  civil  commotions,  pirates, 
robbers,  fire,  explosion,  bursting  of  boilers,  breakage  of  shafts  or 
screws,  nor  for  any  latent  defect  in  hull  or  machinery  (not  resulting 
from  want  of  due  diligence  by  the  owner,  husband,  or  manager  of 
the  ship),  nor  for  the  cargo's  decay,  putrefaction,  rust,  sweat, 
change  of  character,  drainage,  leakage,  breakage,  or  any  damage 
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arising  from  the  nature  of  the  goods  shipped,  or  such  defective 
packing  as  could  not  be  noticed  externally,  nor  for  the  obliteration 
of  marks,  numbers,  addresses,  or  descriptions  of  goods  shipped, 
nor  for  any  damage  or  loss  caused  by  accidental  prolongation  of 
the  voyage,  nor  for  other  accidents  of  the  seas,  unless  it  is  proved 
that  such  exception  comes  under  Rule  I. 

III. 

Steamship  to  be  at  liberty  to  call  at  any  intermediate  ports,  to 
sail  without  pilots,  provided  such  sailing  does  not  constitute  a  fault 
or  negligence,  to  tow  and  assist  vessels  in  distress,  and  to  deviate 
for  the  purpose  of  saving  life  or  property ;  also  at  liberty,  in  case 
the  ship  shall  put  into  a  port  of  refuge  for  repairs,  to  tranship  the 
goods  to  their  destination  by  other  vessels,  and  at  liberty  to  convey 
goods  in  lighters  to  and  from  the  ship  at  shipper's  risk,  but  at 
ship's  expense. 

IV. 

Quality-mai'ks,  if  any,  to  be  of  the  same  size  as  and  contiguous 
to  the  leading  marks ;  and  if  inserted  in  the  shipping  notes  accepted 
by  the  mate,  the  master  is  bound  to  sign  bills  of  lading  conformable 
thereto. 

V. 

Ship  not  accountable  for  ^old,  silver,  bullion,  specie,  docu- 
ments, jewellery,  works  of  art,  or  other  precious  articles,  unless 
bills  of  lading  are  signed  therefor  with  the  value  therein  expressed 
and  a  special  agreement  is  made. 

VI. 

Shipper  accountable  for  any  loss  or  damage  to  ship  or  cargo 
caused  by  inflammable,  explosive,  or  dangerous  goods,  shipped 
without  full  disclosure  of  their  nature,  whether  such  shipper  shall 
have  been  aware  of  it  or  not,  and  whether  such  shipper  be  prin- 
cipal or  agent :  such  goods  may  be  thrown  overboard  or  destroyed 
by  the  master  or  owner  of  the  ship  at  any  time  without  compensa- 
tion. 
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VII. 

Shipper   and   consignee   to   be   responsible   for    all    fines    or 

damages  whicb  the  ship  or  cargo  may  incur,  or  suffer,  by  reason 

of  incorrect  or  insufficient  marking  of  packages  or  description  of 

their  contents. 

VIII. 

Goods  delivered  to  the  ship,  whilst  on  quay  awaiting  shipment, 
to  be  considered  as  taken  on  board,  as  far  as  the  shipowners 
responsibility  is  concerned. 

IX. 

Goods  once  shipped  cannot  be  taken  away  by  the  shipper, 
except  upon  payment  of  full  freight,  and  compensation  for  any 
damages  sustained  by  the  shipowners  through  such  taking  away. 

X. 

In  case  the  ship  shall  be  prevented  from  reaching  her  destina- 
tion by  quarantine,  blockade,  ice,  or  the  hostile  act  of  any  Power, 
the  master  or  owners  may  discharge  the  goods  into  any  dep6t  or 
lazaretto,  or  at  the  nearest  convenient  port ;  the  shippers  and 
consignees  to  be  responsible  for  all  expenses  thereby  incurred 

upon  the  goods. 

XI. 

No  goods  can  be  abandoned  for  freight.     This  rule  does  not 

apply  to  liquids. 

XII. 

If  the  goods  be  not  taken  by  the  consignee  without  delay,  or 
within  such  time  as  is  provided  by  the  regulations  of  the  port  of 
discharge,  they  may  be  stored  or  discharged  into  hulks  or  lighters 
by  the  master  at  the  expense  and  risk  of  their  owners ;  provided 
always,  that  due  notice  is  given  of  the  arrival  of  the  ship  and  the 
commencement  of  the  discharge,  and  that  the  same  does  not  begin 
at  night  or  at  any  unreasonable  hour. 

XIII. 

Ship  to  have  a  lien  on  all  goods  for  payment  of  freight  and 
chai'ges,  including  dead  freight,  demurrage  at  the  port  of  destina- 
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tion,  forwarding  charges,  charges  for  carriage  to  port  of  shipment, 
and  the  fines,  damages,  and  expenses  mentioned  in  Rules  VII. 
and  X.,  and  for  General  Average  claims,  and  to  be  entitled  to 
recover  from  the  shipper  the  difference  between  the  amount  of 
freight  stipulated  in  the  bill  of  lading  and  the  proceeds  of  the 
goods,  should  the  freight  not  be  paid  otherwise. 

XIV. 

To  the  extent  of  the  value  of  the  lien,  ireight,  which  by  the 

terms  of  the  bill  of  lading  is  made   payable  by  the  consignee, 

cannot  be  demanded  fix)m  the  shipper  after  the  master  has  parted 

with  his  lien  on  the  goods. 

XV. 

In  the  event  of  claims  for  short  delivery  when  the  ship  reaches 

her  destination,  the  price  to  be  the  market  price  at  the  port  of 

destination  on  the  day  of  the  ship's  entry  at  the  custom-house,  less 

freight  and  charges  saved. 

XVI. 

Weight,  measure,  quality,  contents,  and  value,  although  men- 
tioned in  the  bill  of  lading,  to  be  considered  as  unknown  to  the 
master  unless  expressly  recognised  and  agreed  to  the  contrary. 
Simple  subscription  not  to  be  considered  as  such  agreement. 

XVII. 

General  Average  to  be  paid  according  to  York  and  Antwerp 

Rules. 

XVIII. 

Freight  if  payable  at  port  of  destination  to  be  paid  imme- 
diately on  delivery  in  cash  without  discount,  and  in  the  currency 
stipulated  in  the  bill  of  lading,  or,  at  consignee's  option,  at  the 
rate  of  exchange  of  bankers'  bills  at  sight  current  on  the  day  of 
the  ship's  entry  at  the  custom-house. 

XIX. 

Nothing  contained  in  these  rules  is  to  be  construed  so  as  to 
authorise  an  argument  in  respect  to  anything  not  expressed  in 

these  iniles. 
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Herr  Laeisz  then  said  that  he  waa  desired,  on  behalf  of  the 
Hamburg  Chamber  of  Commerce,  to  present  the  following  protest, 
and  to  request  that  it  be  entered  on  the  minutes  of  the  conference. 

*  The  delegates  of  the  Hamburg  Chamber  of  Commerce,  in  the 
name  and  on  behalf  of  their  constituents,  beg  to  declare  that,  to 
their  regret,  they  feel  unable  to  recommend  the  general  adoption 
of  the  Rules  of  Affreightment,  the  first  of  which,  as  amended  by 
this  conference,  imposes  responsibilities  upon  the  shipowner  which, 
in  their  opinion,  he  cannot  reasonably  be  expected  to  take  upon 
himself,  thus  rendering  the  rules  unacceptable  for  practical  use.' 

Dr.  Sieveking  wished,  although  he  had  been  a  member  of  the 
committee  of  reference,  to  express  the  obligations  of  the  con- 
ference to  those  gentlemen  who  had  so  kindly  undertaken  the  task 
of  putting  its  decisions  into  shape.  They  had  spent  a  great  deal 
of  time  in  doing  so  since  the  meeting  of  the  previous  morning. 
He  also  expressed  the  desire  that  the  executive  council  would  do 
their  best  to  distribute  and  give  effect  to  the  decisions  on  this 
question  at  which  the  conference  had  arrived. 

M.  Engels  thought  that  for  the  council  to  take  such  action 
would  be  improper,  since  the  resolutions  adopted  by  this  conference 
were  totally  opposed  to  those  of  the  Liverpool  conference,  and  the 
council  was  bound  by  the  one  as  much  as  the  other. 

Although  the  importance  of  these  decisions  could  not 
be  denied,  it  soon,  however,  became  apparent  that  they 
were  yet  far.  from  leading  to  any  practical  result. 

I  now  come  to  the  labours  of  another  congress,  whose 
duty  it  was  to  consider  the  subject-matter  of  these  pages ; 
I  mean  the  congress  which  the  Belgian  Government  as- 
sembled at  Antwerp  from  September  27  until  October  3, 
1885,  for  the  purpose  of  trying  to  obtain  an  agreement  on 
certain  principles  of  commercial  law.  In  order  to  bring 
together  a  thoroughly  competent  assembly  for  the  con- 
sideration of  these  matters,  the  Eoyal  Commission,  which 
the  King  of  the  Belgians  had  instituted  for  the  organisa- 
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tion  of  this  international  congress,  had  not  only  invited 
the  different  Governments  to  send  efficient  delegates,  but 
had  likiewise  addressed  formal  invitations  to  the  barristers 
of  the  principal  mercantile  cities,  the  faculties  of  law  of 
the  most  important  continental  universities,  the  principal 
learned  societies,  the  courts  of  commerce,  the  chambers 
of  commerce,  the  boards  of  underwriters,  and  other  equally 
capable  and  interested  bodies. 

A  large  number  of  gentlemen,  thoroughly  conversant 
with  these  subjects,  had  therefore  an  opportunity  of  in- 
vestigating the  merits  of  the  arguments  brought  forward 
in  favour  of  the  different  contentions,  and  I  cannot  do 
better  than  give  the  resolutions,  and  the  conclusions  at 
which  they  arrived  in  their  own  words. 

These  were  as  follows : — 

The  owners  of  ships  are  civilly  responsible,  to  the  freighters 
and  shippers,  for  the  acts  of  their  captains  and  their  officers  relative 
to  the  cargo,  provided  they  cannot  prove  that  the  damage  was 
caused  hj  force  majeure,  by  vice-proper  of  the  merchandise,  or  by 
the  fault  of  the  shipper. 

It  is,  however,  lawful  for  the  parties  to  vary  this  responsibility 
by  special  stipulations,  with  the  following  exceptions : — 

Owners  of  ships  should  be  prohibited  from  relieving  themselves 
in  advance  of  their  responsibility  by  inserting  a  clause  in  the  con- 
tract of  affireightment,  the  bill  of  lading,  or  by  any  other  agree- 
ment:— . 

(A).  For  any  acts  of  their  captains  or  their  officers  tending  to 

compromise  the  seaworthiness  of  the  ships. 
(B).  For  any  act  which  would  cause  damage  through  improper 
stowage,  want  of  care,  or  incomplete  delivery  of  the 
goods  confided  to  their  care. 
(C).  For  all  barratry,  all  acts  and  cases  of  negligence  having 

the  appearance  of  gross  fraud. 
The  responsibility  of  shipowners  resulting  from  the  acts  and 
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engagements  of  their  officials  is  limited  to  the  value  of  the  ship 
and  freight. 

They  can  rid  themselves  of  this  responsibility  by  abandoning 
the  ship  and  the  freight  or  their  value  at  the  moment  of  the  com- 
mencement of  suit. 


Soon  after  my  return  from  this  Antwerp  congress  I 
was  requested  by  the  London  Chamber  of  Commerce  to 
join  the  sub-committee,  wliicli,  as  previously  mentioned, 
had  been  appointed  at  the  Cannon  Street  Hotel  meeting 
in  the  previous  March  for  the  purpose  of  considering  this 
subject  in  all  its  bearings,  and  to  make  such  suggestions 
as  might  be  deemed  most  expedient  to  meet  the  exigencies 
of  the  case. 

This  sub-committee  held  repeated  meetings  and 
adopted,  in  the  month  of  December  1885,  the  following 
report : — 

The  sub-committee  appointed  in  March  1885  to  consider  the 
best  means  of  bringing  into  general  use  a  reasonable  and  workable 
form  of  bill  of  lading  have  given  their  careful  attention  to  this 
difficult  subject,  and  now  beg  to  report  to  the  general  committee 
the  leading  conclusions  at  which  they  have  arrived. 

They  speedily  resolved  that  any  attempt  to  draft  in  concert 
with  the  representatives  of  the  shipowners  a  model  bill  of  lading 
would  prove  useless,  and  should  not  be  made.  This  endeavour 
had  been  made  some  years  previously  by  the  joint  committees  of 
merchants  and  shipowners  who  drafted  the  Eastern  Trade  Bill  of 
Lading,  a  form  which  met  with  very  general  acceptance  at  the  time, 
and  was  taken  as  the  model  for  the  Australian  and  other  bills  of 
lading  subsequently  introduced.  Several  important  shipowners 
and  companies,  however,  from  the  first  declined  to  use  the  Eastern 
Trade  form,  and  others  successfully  introduced  variations  from  it, 
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so  that  in  a  few  years  there  was  nearly  as  much  diversity  in  the 
forms  of  bills  of  lading  in  this  trade  as  in  the  American  or  other 
trades  where  the  shipowners'  forms  have  long  been  felt  as  oppres- 
sive. The  sub-committee  are  satisfied  that  any  form  now  agreed 
upon  would  in  like  manner  be  departed  from  by  the  managers  of 
steamship  lines,  and  that  no  durable  reform  could  possibly  be  con- 
structed on  this  basis. 

The  sub-committee  have  consequently  resolved,  that  in  their 
view  the  object  aimed  at  can  only  be  attained  by  parliamentary 
legislation  ;  and  their  efforts  have  been  mainly  directed  to  drafting 
the  requisite  Bill  in  such  form  as  might  prove  a  proper  protection 
to  the  shipper,  and  to  the  holder  of  the  bill  of  lading  for  value, 
while  not  unfair  to  the  shipowner. 

The  Act  introduced  into  the  American  Congress  for  regulating 
bills  of  lading  (but  which  has  not  yet  been  effectively  considered 
there)  has  been  before  the  sub-committee,  as  have  also  the  Ham- 
burg rules  on  bills  of  lading  lately  adopted  at  an  international 
conference  for  the  amendment  and  assimilation  of  commercial  law. 
Both  have  been  found  of  service ;  but  the  American  draft  is  con- 
sidered more  stringent  than  would  be  likely  to  pass  our  House  of 
Commons,  and  it  has  consequently  had  to  be  extensively  modified. 

The  sub-committee  found  much  difficulty  in  drafting  a  form  of 
Bill  which  would  prove  workable  from  a  legal  point  of  view ;  but 
latterly,  by  the  kindness  of  the  council  of  the  Chamber,  they  have 
had  the  valuable  assistance  of  Mr.  J.  Macdonell,  the  standing 
counsel  to  the  Chamber,  placed  at  their  disposal,  the  result  being 
that  with  his  aid  a  form  of  bill  has  been  drafted,  which  is  now 
submitted  to  the  general  committee  for  their  approval. 

The  committee  will  observe  that  the  Bill  is  a  short  one,  as  it 
merely  seeks  to  lay  down  certain  legal  principles  applicable  to  the 
case,  from  which  the  shipowners  will  be  unable  to  exempt  them- 
selves by  any  clauses  which  they  may  desire  to  embody  in  their 
bills  of  lading.  Upon  the  question  of  the  general  legal  principles 
involved,  the  sub-committee  append  hereto  a  letter  dated  March 
23,  1885,  from  Mr.  Henry  Attlee,  solicitor,  who  has  given  much 
attention  to  this  question  from  the  merchants'  point  of  view.  In 
the  dn^  Bill  they  have  endeavoured  to  give  effect  to  his  contention 
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that  the  shipowner  should  be  relieved  from  the  insurance  liability 
which,  in  law,  at  present  attaches  to  him  as  a  common  carrier. 

The  Bill  does  not  propose  to  recommend  or  enforce  any  par- 
ticular form  of  bill  of  lading.  The  sub-committee  recognise  that 
different  trades  require  different  forms  according  to  their  special 
circumstances.  They  think,  however,  that  the  forms  employed 
should  be  as  simple  and  short  as  practicable,  and  that,  without 
specifically  adopting  it,  Mr.  Charles  Stubbs's  published  form  may 
very  usefully  be  taken  as  a  model  from  which  to  draft  the  various 
bills  of  lading  required  for  the  various  conditions  of  distinct  trades. 
The  essential  point  to  be  gained,  and  the  consequent  protection  for 
the  owner  of  the  goods  shipped,  is  that  no  condition  on  a  bill  of 
lading  can  be  enforced  which  is  at  variance  with  the  principles  laid 
down  in  the  Bill. 

One  object  which  has  to  be  sedulously  kept  in  view  is  that  the 
bill  of  lading  must  itself  be  a  complete  receipt  for  the  goods 
shipped,  and  a  complete  security  that  they  will  be  delivered  in 
accordance  with  its  terms,  saving  only  through  such  losses  as  are 
covered  by  an  ordinary  policy  of  insurance.  This  accomplished,  the 
bill  of  lading  becomes  a  security  on  which  money  may  be  advanced 
with  unhesitating  confidence. 

It  may  be  thought  that  the  absence  of  any  recognised  form  of 
bill  of  lading  will  tend  to  promote  litigation,  each  case  of  dispute 
having  to  be  treated  on  its  own  special  merits.  The  sub-committee 
have  had  this  question  under  view,  and  are  of  opinion  that  it  is 
impossible  materially  to  stop  litigation,  considering  the  infinite 
variety  of  circumstances  with  which  commercial  transactions  have 
to  deal.  They  feel  satisfied,  however,  that  with  such  a  law  in 
operation  the  merchant  may  encounter  litigation  with  a  sense  of 
security  which  he  could  never  have  felt  under  the  previous  indefinite 
and  uncertain  system. 

In  explanation  of  the  delay  that  has  taken  place  in  presenting 
this  report,  it  may  be  observed  that  the  sub-committee  very  early 
came  to  the  conclusion  that  it  was  quite  hopeless  to  do  anything 
in  the  way  of  legislation  during  the  Parliamentary  Session  of  1885. 
They  trust,  however,  that  the  general  committee  will  so  deal  with 
the  matter  that  a  Bill,  aiming  at  settling  a  practicable  system  for 
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the  future,  may  be  presented  to  the  new  Parliament  at  the  earliest 
possible  period  in  1886. 

J.  Macandrew,  Chairman  (Matheson  &  Co.). 

C.  ViciOR  Benecke  (Benecke,  Souchay,  &  Co.). 

H.  Reinhold  (Reinhold  &  Co.). 

J.  G.  PiTCAiRN  (J.  G.  Pitcairn  &  Sons). 

A.  J.  Malcolm  (J.  McEwan  &  Co.). 

E.  E.  Wendt,  D.C.L. 

Members  of  the  Syb-Committee, 

1  concur  in  the  report,  but  I  strongly  urge  that  a  clause  should 
be  introduced  into  the  Act,  providing  for  the  exemption  of  th*e 
shipowner  from  liability  in  respect  to  any  error  in  the  actual  navi- 
gation, even  when  occasioned  by  negligence,  default,  error  in 
judgment  of  the  pilot,  master,  mariners,  or  other  servants  of  the 
shipowner,  not  resulting,  however,  in  any  case,  from  want  of  due 
diligence  by  the  owners  of  the  ship,  or  any  of  them. 

J.  G.  Pitcairn  (J.  G.  Pitcairn  &  Sons), 

Member  of  the  Sub-Committee. 

COPY   OF  LETTER  FROM  MR.  HENRY  ATTLEE. 

10  Billiter  Square,  London,  E.G. :  Maroh  28, 1885. 

Dear  Sir, — It  seems  to  me  that  what  is  wanted  is  some  arrange- 
ment which  would  place  the  shipowner  and  the  merchant  in  an 
equitable  position  vis  d  vis  each  other. 

In  my  opinion  it  is  not  a  question  of  settling  the  precise  terms 
of  a  bill  of  lading,  for  it  is  impossible  by  the  introduction  or 
elimination  of  particular  words  varying  the  liability  of  parties  in 
a  contract  to  meet  the  difficulty ;  but  that  it  is  to  be  met  by  an 
alteration  in  the  principle  of  the  law  itself  regulating  the  rights 
of  shipowner  and  merchant.  As  the  law  at  present  stands,  the 
shipowner  carrying  goods  is  a  common  carrier  and,  therefore,  an 
insurer,  that  is  apart  from  any  special  stipulations  introduced  into 
any  contract  which  may  limit  his  liability ;  he  undertakes  to  carry 
safely  and  securely  against  all  accidents  and  risks  whatsoever. 
Hence  it  is  that  the  shipowners  have  from  time  to  time  sought  to  limit 
this  general  liability  by  the  introduction  of  apt  words  to  exclude 

I  I 
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the  varied  risks  which  experience  has  taught  them  arise  in  the 
course  of  the  carriage,  and  at  last  these  exceptions  have  become  so 
numerous  that  they  have  to  be  embodied  in  diamond  print,  and 
make  a  long  document  difficult  of  construction  and  containing 
contradictions,  and  have  become  in  many  cases  unfair  in  their 
operation. 

Now,  as  I  understand  it,  the  merchants  do  not  object  to  reason- 
able limitations  of  the  common-law  liability  of  a  carrier ;  that  is  to 
say,  they  no  longer  wish  that  a  carrier  by  water  should  undertake  to 
carry  against  all  risks,  and  I  think  that  the  case  would  be  better 
lyet  by  a  short  Act  of  Parliament  declaring  that  in  future  a  ship- 
owner or  carrier  by  water  should  not  be  liable  as  an  insurer,  but 
that  his  liability  should  be  limited  to  any  loss  occasioned  by  the 
want  of  ordinary  care  on  his  part,  and  that  in  case  of  a  loss  it  should 
lie  on  him  to  acquit  himself  by  showing  that  he  was  not  in  fault ;  in 
other  words,  his  liability  would  be  assimilated  to  other  custodians 
of  goods,  such  as  warehousemen,  &c. 

To  effect  this  a  short  Act  of  Parliament  would  be  required,  and 
the  same  Act  might  declare  that  it  should  not  be  lawful  for  the 
shipowner  by  express  stipulation  to  exclude  this  general  liability 
thus  limited  to  loss  occasioned  by  the  want  of  ordinary  care  on  his 
part.  It  would  be  easy  to  add  words  of  definition  which  would 
relieve  the  shipowner  from  liability  for  the  errors  of  judgment  of 
captains  or  officers,  or  for  their  negligence,  except  in  cases  where 
the  shipowner  had  knowledge  of  the  officer's  unfitness  for  his  duties 
from  proved  want  of  ability,  dishonesty,  or  other  defect  of  character, 
in  which  latter  alternative  he  should  be  liable  if  the  knowledge  were 
such  as  would  satisfy  a  prudent  man  of  the  officer  s  unfitness. 

The  Act  would  also  provide  that  the  shipowner  or  ship  should 
be  held  responsible  to  the  bondrfide  holder  for  value  of  a  bill  of 
lading  for  all  goods  signed  for  by  the  captain,  or  other  duly  authorised 
agent  at  the  port  of  loading,  whether  such  goods  were  or  were  not 
put  on  board,  or  that  it  should  be  made  imperative  upon  the  ship 
to  declare  at  the  port  of  loading  the  agent  who  should  be  authorised 
to  sign  bills  of  lading,  if  any,  beyond  the  captain,  by  whose  signa- 
ture shipowners  should  be  bound,  failing  which  the  captain  should 
be  legally  held  to  bind  the  owner.     It  seems  to  me  it  would  be 
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preferable  that  the  shipowner,  or  the  ship  itself,  be  held  responsible 
ia  damages  rather  than  that  penal  consequences  of  a  criminal 
nature  should  be  imposed  upon  the  captain  or  others,  signing  bills 
of  lading  for  goods  not  actually  on  board. — I  am,  dear  Sir, 

Yours  faithfully, 
(Signed)  Henry  Attlee. 

An  Act  to  Regulate  an:D  Define  the  Duties  and  Liabiuties 

OF  Shipownebs. 

Whereas  it  is  expedient  to  amend  the  law  afiecting  the  duties 
and  liabilities  of  shipowners, 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : — 

I.  This  Act  may  be  cited  as  the  Bills  of  Lading  Act,  1886. 

IL  This  Act  shall  come  into  effect  on  ,  1886. 

III.  In  this  Act,  unless  the  context  otherwise  requires, 

*  Shipowners '  includes  any  corporate  body  owning  a  ship,  and 
any  managing  owner ; 

'  Ship '  includes  every  vessel,  whether  navigated  or  propelled 
by  steam,  sails,  or  oars,  and  every  lighter,  barge,  or  craft  of  any 
kind; 

*  United  Kingdom '  means  Great  Britain  and  Ireland ; 

The  expression  *  owner  of  goods '  includes  every  person  who  is 
for  the  time  being  entitled  either  as  owner,  or  agent  for  the  owner, 
to  the  possession  of  goods,  subject  in  the  case  of  a  lien,  if  any,  to 
such  lien ; 

*  Qooda '  include  every  description  of  wares  and  merchandise ; 

'  Master '  includes  every  person  (except  a  pilot)  having  command 
or  charge  of  a  ship  within  the  meaning  of  this  Act ; 

'  Bill  of  lading '  includes  every  mate's  receipt,  or  other  docu- 
ment of  the  nature  of  a  receipt  or  acknowledgment,  for  goods 
temporarily  granted  until  a  bill  of  lading  is  issued. 

IV.  This  Act  shall  apply  to  all  ships  carrying  goods  from  any 
port  or  place  in  the  United  Kingdom,  and  all  ships  carrying  goods 
to  any  port  or  place  in  the  United  Kingdom  to  be  delivered  there. 

I  I  2 


484  MARITIME  LEGISLATION, 

V.  (1.)  No  shipowner  shall  be  liable  to  the  owner,  consignee 
of  goods,  or  the  indorsee  of  a  bill  of  lading,  for  injury  or  damage 
to,  or  loss  of,  or  in  respect  of,  goods  to  be  carried  and  delivered, 
except  for  injury,  damage  or  loss,  in  receiving,  carrying,  or  de- 
livering them,  caused  by  the  want  of  ordinary  and  reasonable  care 
on  the  part  of  the  shipowner,  master,  crew,  servant,  or  agent  of 
such  shipowner. 

(2.)  Every  shipowner  shall  be  liable  toihe  owner,  consignee 
of  goods,  or  the  indorsee  of  a  bill  of  lading,  for  injury,  damage,  or 
loss,  as  aforesaid,  in  receiving,  carrying,  or  delivering,  if  caused  by 
the  want  of  ordinary  and  reasonable  care  on  the  part  of  the  ship- 
owner, master,  crew,  servant,  or  agent  of  such  shipowner ;  and  the 
onus  of  proving  that  such  injury,  damage  or  loss,  as  aforesaid,  was 
not  occasioned  by  want  of  such  ordinary  and  reasonable  care,  shall 
be  on  the  shipowner. 

(3.)  Every  shipowner  shall  be  so  liable  while  the  goods  to  be 
carried  and  delivered  are  temporarily  deposited  before  delivery  to 
the  owner,  consignee,  or  indorsee,  on  any  quay  or  wharf,  or  in  any 
warehouse  or  other  premises,  in  charge  or  under  control  of  the 
shipowner  or  his  agent. 

(4.)  Any  provision  or  exception  in  any  bill  of  lading  or  any 
agreement  to  the  contrary  of  this  section,  shall  be  null  and  void. 

VI.  (1.)  Any  provision  or  exception  in  any  bill  of  lading,  or 
any  agreement  purporting  to  relieve  or  exonerate  in  any  way  any 
shipowner  from  any  duty  to  properly  equip,  man,  provision,  and 
fit  out  any  ship,  and  to  render  it  seaworthy,  or  from  any  implied 
warranty  of  seaworthiness  in  a  contract  of  affreightment,  shall  be 
null  and  void. 

(2.)  The  onus  of  proving  that  any  injury,  or  damage  to,  or  loss 
of,  or  in  respect  of,  goods,  to  be  carried  and  delivered  aforesaid, 
was  not  occasioned  by  a  breach  of  such  duty  on  the  part  of  such 
shipowner,  master,  crew,  servant,  or  agent,  in  properly  equipping, 
manning,  provisioning,  fitting  out,  and  rendering  seaworthy  any 
ship,  or  by  a  breach  of  such  warranty  of  seaworthiness,  shall,  any 
provision,  exception,  or  agreement  to  the  contrary  notwithstanding, 
be  on  the  shipowner. 

(3.)  No  shipowner  shall  be  liable  for  injury,  damage,  or  loss 
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as  aforesaid,  caased  by,  or  arising  from,  any  latent  defects  in  the 
hull,  machinery,  tackle,  equipment,  or  outfit  of  a  ship  which  could 
not  have  been  discovered  by  reasonable  care  or  skill  on  the  part  of 
the  shipowner,  master,  crew,  servant,  or  agent. 

VII.  In  every  bill  of  lading  issued  in  fulfilment  of  a  mate's 
receipt,  or  of  other  document  of  the  nature  of  a  receipt,  the  exact 
voyage  which  is  intended  to  be  made,  and  the  ports  at  which  it  is 
intended  that  the  ship  shall  touch,  shall  be  clearly  specified  or 
described ;  and  the  master  or  agent  of  the  shipowner  shall  sign 
and  deliver  to  the  shipper  of  the  goods,  within  a  reasonable  time, 
such  a  bill  of  lading  for  goods  received  in  conformity  with  the 
mate's  receipt,  or  other  document  of  the  nature  of  a  receipt. 

VIII.  If  goods  are  discharged  at  any  port  other  than  the  port 
specified  in  the  bill  of  lading  as  their  destination,  or  carried  to  any 
port  beyond  such  destination,  they  shall,  until  delivered  thereat, 
be  at  the  risk  of  the  shipowner ;  and  he  shall  be  liable,  any  pro- 
vision or  exception  in  a  bill  of  lading,  or  any  agreement  to  the 
contrary  notwithstanding,  for  injury  or  damage  to,  or  loss  of,  or  in 
respect  of,  such  goods,  caused  by  their  being  so  discharged  or  not 
delivered  at  the  specified  port.  Provided  always,  that  he  shall  not 
be  so  liable  for  such  injury,  damage,  or  loss  by  causes  beyond  the 
control  of  the  shipowner,  master,  crew,  servant,  or  agent. 

IX.  Every  bill  of  lading  in  the  hands  of  a  bond-fide  holder, 
representing  goods  to  be  shipped  on  board  a  ship,  and  signed  by 
the  master  or  agent  of  the  shipowner,  shall  be  conclusive  evidence 
of  such  shipment  as  against  the  shipowner,  as  well  as  against  the 
master  or  agent  signing  the  same,  notwithstanding  that  such 
goods,  or  some  part  thereof,  may  not  have  been  so  shipped  or 
received.  But  nothing  in  this  Act  shall  afiect  a  shipowner's, 
master's,  or  agent's  rights  against  the  shipper  or  owner  of  the 
goods,  or  other  person,  in  consequence  or  by  reason  of  whose 
fraud  or  default  such  goods  were  not  shipped  or  received,  or  such 
representation  was  made. 

X.  Nothing  in  this  Act  shall  make  a  shipowner  liable  for 
injury  or  damage  to,  or  loss  of,  or  in  respect  of,  goods,  caused  by 
the  act  of  God  or  the  Queen's  enemies,  or  affect  s.  503  of  17  &  18 
Vict.  c.  107. 
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XI.  Sec.  3  of  18  &  19  Vict.  c.  Ill,  is  hereby  repealed,  except 
80  far  as  regards  bills  of  lading  signed  before  this  Act  came  into 
force. 

This  report  was  adopted  and  confirmed  by  the  general 
committee  of  the  London  Chamber  of  Commerce,  but  was 
not  followed  up  by  any  action  of  that  body,  as  appears 
from  the  following  report  adopted  on  April  5,  1886  : — 

The  special  committee  of  the  Chamber  of  Commerce  appointed 
to  consider  the  question  of  the  terms  of  existing  bills  of  lading 
and  the  best  means  of  amending  them  upon  an  equitable  basis  had 
regarded  their  functions  as  closed  with  the  preparation  and  presen- 
tation of  their  Report  dated  in  December  last.  They  have,  how- 
ever, reassembled  in  consequence  of  the  wish  expressed  by  the 
council  of  the  Chamber  in  their  resolution  of  January  14,  that 
they  should  communicate  with  the  representatives  of  the  shipowners 
so  as  to  obtain  their  views  on  the  legislation  proposed  by  the 
committae. 

The  committee  accordingly  intimated  to  the  General  Shipowners' 
Society,  to  the  Chamber  of  Shipping,  and  to  the  Steam  Shipowners' 
Association  that  they  were  ready  to  meet  any  representatives  whom 
these  bodies  might  appoint  for  the  purpose  of  discussing  the  Bill 
drafted  by  the  committee,  and  seeing  whether  an  agreement  could 
be  ari'ived  at  as  to  its  terms.  The  answers  received  from  two  of 
these  associations  are  appended  hereto.  No  answer  has  been  re- 
ceived from  the  Steam  Shipowners'  Association.  It  will  be  seen 
that  the  invitation  to  discuss  the  Bill  is  ignored  by  the  one  body 
and  declined  by  the  other,  while  both  advance  the  old  expedient 
that  the  merchants  and  shipowners  engaged  in  any  particular  branch 
of  trade  should  meet  together  and  arrange  a  form  of  bill  of  lading 
which  would  prove  mutually  acceptable. 

The  committee  have  already  reported  to  the  council  that  an 

agreed   bill  of  lading  is  quite  useless,  because   no   shipowner  is 

bound  by  it,  and  the  great  steam  companies,  as  a  rule,  will  not 

entertain  such  negotiations,  but  insist  on  using  their  own  forms. 

They  also  reported  that  the  most  promising  attempt  to  establish 
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such  a  bill  of  lading  by  the  mutually  agreed  upon  form  styled  '  the 
Eastern  Trade  Bill  of  Lading '  had  resulted  in  complete  failure,  as 
many  important  lines  never  adopted  it,  while  other  shipowner?, 
after  using  it  for  a  time,  introduced  variations  or  additional  clauses 
to  suit  their  own  purposes,  which  clauses  are  complained  of  by 
merchants  as  oppressive  and  unfair. 

The  committee  therefore  now  finally  report  that  there  is  no 
expectation  whatever  on  their  part  of  arriving  at  a  preliminary 
understanding  with  the  shipowners  on  the  legislative  measures 
which  they  propose.  Under  these  circumstances  they  recommend 
that  the  whole  question  be  submitted  to  the  decision  of  Parliament 
by  the  council  pressing  forward  at  the  earliest  possible  opportunity 
in  the  House  of  Commons  the  Bill  already  recommended  by  them 
as  being  a  measure  of  relief  urgently  required  by  the  numerous 
bankers,  merchants  and  shippers  who  are  injuriously  afiFected  by 
the  inequitable  conditions  of  the  majority  of  the  bills  of  lading 
now  in  use. 

As  previously  stated,  the  Eoyal  Commission  on  Loss  of 
Life  at  Sea  was  sitting  at  this  time,  and  the  council  of  the 
London  Chamber  of  Commerce  accordingly  resolved  that 
any  further  action  on  their  part  should  be  deferred  till  this 
commission  had  issued  its  report. 

Soon  after,  in  the  month  of  May  of  the  same  year,  it 
was  publicly  announced  that  the  Chambers  of  Commerce 
of  Hamburg  and  Bremen,  as  well  as  the  Associations  of 
Shipowners  at  these  ports,  had  agreed  upon  the  adoption 
of  a  uniform  bill  of  lading  for  steamships,  and  issued  the 
following : — 

Statement  respecting  its  Introduction. 

As  the  deliberations  on  the  above  subject  during  the  conference 
of  the  Association  for  the  Reform  and  Codification  of  the  Laws  of 
Nations  held  in  August  last  year  at  Hamburg,  and  of  the  Congres 
International  de  droit  Commercial,  which  met  soon  after  at  Ant- 
werp, did  not  lead  to  any  practical  results,  owing  to  the  proposed 
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resolutions  being  partially  unacceptable  to  shipowners,  the  nnder- 
signed  Chambers  of  Commerce  and  Associations  of  Shipowners 
entered  into  negotiations  together  in  order  to  draft  a  bill  of  lading 
for  steamers  doing  justice  to  all  parties  interested,  and  to  arrange, 
if  possible,  its  universal  adoption.  The  result  of  these  negotiations 
is  the  following  model  bill  of  lading. 

It  adopts  the  principle  that  the  shipowner  shall  be  responsible 
for  seaworthiness,  proper  equipment  and  outfit  of  the  vessel,  as 
well  as  for  faults  and  negligence  of  the  crew  respecting  proper 
stowage,  care,  treatment,  and  delivery  of  the  cargo  (Rule  I.),  thus 
doing  justice  to  the  shippers,  who,  owing  to  the  shipowner  not 
being  responsible  for  the  frequent,  although  generally  small,  losses 
caused  thereby,  which  are  often  not  recoverable  from  underwriters, 
bad  just  cause  of  complaint.  On  the  other  hand,  owners  ought  to 
agree  to  these  clauses,  as  at  present  many  of  the  best  companies 
have  acknowledged  a  moral  liability  in  this  sense  and  made  com- 
pensation for  claims  of  the  nature  described,  even  if  they  were  not 
liable  according  to  the  wording  of  their  bills  of  lading. 

The  owner,  however,  is  not  to  be  responsible  for  faults  and 
negligence  of  the  crew  arising  from  the  navigation  of  the  vessel 
(Rule  n.).  This  clause,  of  vital  importance  to  the  owner,  does  not 
prejudice  the  shippers,  as,  with  trifling  exceptions  they  are  always 
insured  against  such  risks,  nor  have  the  underwriters  any  cause  to 
complain,  as  by  accepting  the  premium  they  obtain  an  equivalent 
for  such  risk,  which  many  underwriters  accept  without  charging  a 
higher  premium. 

This  settlement  of  the  owners'  liability  for  the  faults  of  their 
crew  agrees  in  principle  with  all  the  bills  of  lading  which  have 
been  accepted  lately  after  agreement  between  shippers  and  owners 
(viz.  the  New  York  Produce  Exchange,  as  approved  for  adoption 
by  the  Liverpool  Steamship  Owners'  Association,  the  General 
Produce,  Mediterranean,  Black  Sea,  and  Baltic  Steamship  bills  of 
lading  and  others),  a  proof  that  it  is  in  accordance  with  the  sense 
of  justice  of  the  parties  concerned. 

This  cardinal  point  in  the  draft  is  followed  by  a  series  of  other 
important  clauses  respecting  the  contract  of  affreightment  for  which 
the  resolutions  of  the  Liverpool  and  Hamburg  conference  of  the 
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Association  for  the  Reform  and  Codification  of  the  Law  of  Nations 
have  given  a  valuable  starting-point. 

With  respect  to  the  codification,  it  has  been  agreed  to  follow 
the  unanimous  decision  of  the  Hamburg  conference  of  the  Asso- 
ciation to  arrange  the  bill  of  lading  clauses  in  general  rules  similar 
to  the  York  and  Antwerp  General  Average  Rules.  It  appears,  how- 
ever, advisable  to  have  the  rules  printed  on  the  back  of  the  bill  of 
lading,  at  any  rate  until  they  are  generally  known. 

Finally,  in  order  to  meet  the  existing  and  just  requirements  of 
some  trades  and  shipowners,  to  add  to  the  general  rules  special 
clauses,  i.e,  to  alter  some  of  their  conditions,  space  has  been  reserved 
on  the  front  side  of  the  bill  of  lading  for  such  additions  and  altera- 
tions, but  with  regard  to  the  first  principal  rule  respecting  the 
responsibility  of  the  shipowner,  it  is  expressed  that  no  alterations 
be  allowed. 

The  undersigned  believe  that  in  the  bill  of  lading  drafted  by 
them  for  the  rules  of  a  contract  of  afireightment  they  have  found 
a  suitable  model  acknowledged  by  the  unanimous  opinion  of  the 
parties  every  day  more  than  just  and  equitable,  and  would  strongly 
recommend  its  adoption  to  all  shipowners. 

The  Chamber  of  Commerce  of  Bremen.     Luis  Ed.  Meyer, 
Citairman, 

The  Association  of  Owners  of  the  Lower  Weser.  H.  H.  Meier, 
Chairman, 

The  Chamber  of  Commerce  of  Hamburg.    Robert  Mestern, 
Chairman, 

The  Association  of  Hamburg  Owners.   Carl  Laeisz,  Chairman. 

Hamburg  and  Bremen :  May  1886. 

Form  of  Bill  of  Lading. 


Shipped,  in  apparent  good  order  and  condition,  by  M.  , 

on  board  the   steamship  Captain  from 

,  bound  to  ,  being  marked  and  numbered 

as  per  margin,  to  be  delivered  at  unto  M. 

or  order  against  payment  of  freight  at  the  rate  of 
and  charges  as  per  margin.     Subject  to  the  general  rules  on  the 
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other  side  as  far  as  hereafter,  there  are  no  alterations  or  additions 
to  Rules  II.  to  XVII. 

In  witness  whereof,  the  master  of  the  said  ship  has  signed 
bills  of  lading  of  the  same  tenor  and  date,  besides  the 
captain's  copy  which  is  marked  as  such,  one  of  which  being  ac- 
complished the  others  to  stand  void. 
Dated  at 

(Signed) 

General  Rules  for  Steamship  Bills  of  Lading  recommended 
to  be  adopted  by  the  chambers  of  commerce  of  hamburg 
AND  Bremen. 

Ride  I. — ^The  shipowner  is  responsible  for  the  proper  fitting 
out  of  the  vessel  and  for  its  being  equipped,  manned,  and  pro- 
visioned, and  in  a  seaworthy  condition,  capable  to  undertake  the 
intended  voyage.  Also  for  errors  or  negligence  of  his  employes 
respecting  proper  stowage,  care,  treatment,  and  delivery  of  the  cargo. 

All  agreements  and  clauses  to  the  contrary  to  be  null  and  void 
and  of  no  legally  binding  force. 

Rule  II, — The  shipowner  is  not  responsible  for  the  dangers  of 
the  seas,  fire,  pirates,  robbers,  barratry  (theft  excepted),  arrest  and 
restraint  of  Governments,  nor  for  damages  and  losses  by  collision, 
stranding,  and  all  other  casualties  of  navigation,  even  if  the 
damages  or  losses  so  caused  can  be  proved  to  have  been  caused  by 
an  illegal  act,  fault,  negligence,  or  error  of  the  pilot,  captain,  crew, 
or  any  other  servant  of  the  shipowner,  nor  for  damages  or  losses 
by  explosion,  bursting  of  steam  boilers  or  pipes,  breakage  of 
shafts,  or  for  any  latent  defect  in  hull  or  machinery  (not  caused  by 
unseaworthiness  or  want  of  due  diligence  by  the  owner  or  ship's 
husband),  nor  for  decay,  putrefaction,  rats,  or  worms,  rust,  sweat, 
decomposition,  shrinkage,  leakage,  breakage,  country  damage,  or 
any  damage  arising  from  the  natural  condition  of  the  goods 
shipped,  or  such  defective  packing  as  could  not  be  noticed  exter- 
nally, or  finally  their  contact  with  or  damage  caused  by  the  smell 
of  other  goods,  nor  for  incorrect  or  faulty  address,  nor  for  errors 
caused  by  the  obliteration  of  marks,  numbers,  addresses,  or 
descriptions  of  the  goods  shipped. 
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Ride  III. — Vessel  to  be  at  liberty  to  call  at  any  intennediate 
ports  (whether  also  of  ports  not  mentioned  in  the  bill  of  lading  is 
subject  to  special  contract),  to  sail  without  pilots,  to  tow  and  assist 
vessels  in  distress,  and  to  deviate  for  the  purpose  of  saving  life  or 
property,  also  at  liberty,  in  case  the  ship  shall  put  into  a  port  of 
refuge  for  repairs,  to  tranship  the  goods  to  their  destination  by  any 
other  vessel,  and  at  liberty  to  convey  goods  at  shippers'  risk  in 
lighters  to  and  from  the  ship. 

Rule  IV. — Quality-marks,  if  any,  to  be  of  the  same  size  as 
and  contiguous  to  the  leading  marks.  If  inserted  in  the  shipping 
notes  accepted  by  the  mate,  the  master  is  bound  to  sign  bills  of 
lading  conformable  thereto. 

Rule  V. — Ship  not  accountable  for  gold,  silver,  bullion,  specie, 
documents,  jewellery,  works  of  art,  or  other  articles  exceeding 
M.  2,000  per  package,  unless  bills  of  lading  are  signed  therefor 
with  the  value  therein  expressed,  and  a  special  agreement  to  be 
made. 

Rule  VI. — Shippers  are  accountable  for  any  and  every  loss 
or  damage  to  ship  or  cargo  caused  by  inflammable,  explosive,  or 
dangerous  goods,  if  such  goods  are  shipped  without  special  agree- 
ment and  without  full  disclosure  of  their  nature,  whether  such 
shipper  shall  have  been  aware  of  it  or  not,  and  whether  such 
shipper  be  principal  or  agent.  Such  goods  may  be  thrown  over- 
board or  destroyed  by  the  master  or  owners  of  the  ship  at  any 
time  without  compensation. 

Rule  VII. — Shipper  and  consignee  to  be  responsible  for  all 
fines  or  damages  which  the  ship  or  cargo  may  incur  or  suffer  by 
reason  of  incorrect  or  insufficient  marking  of  packages  or  descrip- 
tion of  their  weights  or  contents. 

Rule  VIII. — If  the  owner  has  given  a  receipt  for  goods  still 
lying  on  the  quay  or  in  lighters,  he  is  only  responsible  in  so  far  as 
if  they  had  been  already  taken  on  board. 

Rule  IX. — Goods  once  shipped  can  only  be  taken  away  by  the 
shipper  agaiuet  payment  of  full  freight  and  compensation  for  any 
damages  sustained  by  the  shipowners  through  such  taking  away. 

Rule  X, — In  case  the  ship  shall  be  prevented  from  reaching 
her  destination  by  quarantine,  blockade,  ice,  or  the  hostile  act  of 
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any  Power,  the  master  or  owners  may  discharge  the  goods  into 
any  dep6t  or  lazaretto,  or  at  a  convenient  port  when  his  duties  are 
fulfilled.  The  shippers  and  consignees  to  be  responsible  for  all 
expenses  thereby  incurred  upon  the  goods. 

Bvle  XI. — For  cargo  damaged  or  reduced  by  leakage  full  freight 
to  be  paid.  No  freight  to  be  paid  for  increase  in  weight  by  sea 
damage. 

Rule  XIL — If  the  goods  be  not  taken  by  the  consignees  without 
delay  or  within  such  time  as  is  provided  by  the  regulations  of  the 
port  of  discharge,  they  may  be  landed  or  discharged  into  hoiks  or 
lighters  by  the  master  at  the  expense  and  risk  of  their  owners. 

Rvle  XIII. — Ship  to  have  a  lien  on  all  goods  for  payment  of 
freight  and  charges,  including  dead  freight,  demurrage,  forwarding 
charges,  and  for  carrying  to  port  of  shipment,  and  the  fines,  dam- 
ages, and  expenses  mentioned  in  Rules  YII.  and  X.  and  for  General 
Average  claims.  Ship  also  to  be  entitled  to  recover  from  the 
shipper  the  difference  between  the  amount  of  freight  stipulated  in 
the  bill  of  lading  and  the  proceeds  of  the  goods,  should  the  freight 
not  be  paid  otherwise. 

Rule  XIV. — In  the  event  of  claims  for  short  delivery  when  the 
ship  reaches  her  destination,  the  price  to  be  the  market  price  at  the 
port  of  destination,  on  the  day  of  the  ship's  entry  at  the  custom- 
house, less  freight  and  charges  saved. 

Ride  XV, — ^Weight,  measure,  quality,  contents,  and  value,  al- 
though mentioned  in  the  bill  of  lading,  to  be  considered  as  unknown 
to  the  master,  unless  expressly  recognised  and  agreed  to  the  con- 
trary. Signing  the  bill  of  lading  is  not  to  be  considered  as  such 
agreement. 

Rvle  XVI. — General  Average  to  be  paid  according  to  York  and 
Antwerp  Rules,  consignees  of  goods  liable  to  contribute  to  General 
Average  to  sign  an  average  agreement  declaring  values,  or  to  give 
sufficient  security,  at  the  captain's  option. 

Rule  XVII. — Freight  and  charges,  if  payable  at  port  of  desti- 
nation, to  be  paid  immediately  on  delivery  in  cash,  without  discount 
and  in  the  currency  stipulated  in  the  bill  of  lading,  or  at  con- 
signee's option,  at  the  rate  of  exchange,  of  bankers'  bills  at  sight 
current  on  the  day  of  the  ship's  entry  at  the  custom-house.     Freight 
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paid  in  advance  cannot  be  refunded,  even  if  vessel  and  cargo  are 
lost. 

This  was  the  state  of  afiairs  when  the  council  of  the 
Association  for  the  Eeform  and  Codification  of  the  Law  of 
Nations  received  an  invitation  from  the  Lord  Mayor  and 
the  Common  Council  of  the  city  of  London  to  hold  their 
thirteenth  conference  in  the  GuildhaU.  Again,  in  order  to 
see  whether  a  satisfactory  arrangement  could  be  brought 
about  upon  this  much- vexed  Bill  of  Lading  question,  its 
rediscussion  was  announced  on  the  programme.  Before, 
however,  I  report  what  took  place  on  that  occasion,  I 
cannot  refrain  from  quoting  that  part  from  the  Hon.  Sir 
Charles  Butt's  opening  address  on  July  25, 1887,  in  which 
this  learned  Judge  alludes  to  the  subject  under  considera- 
tion.    He  said : — 

But  let  me,  in  the  first  instance,  say  a  word  on  a  matter  to 
which  your  attention  is  invited,  and  in  respect  of  which  the  aims 
of  the  Association  should  run  a  chance  of  early  realisation. 

For  a  time  it  seemed  as  if  the  efforts  of  the  Association  to 
bring  about  uniformity  of  contracts  of  affireightment  were  likely 
to  result  in  a  speedy  and  successful  issue. 

At  the  conference  held  at  Hamburg  in  August  1885,  a  draft 
bill  of  lading  was  presented  to  the  meeting,  which  embodied  by 
reference  a  '  Code  of  Afireightment,'  also  submitted  to  the  members 
attending  that  conference. 

The  object  of  that  mode  of  dealing  with  the  matter  was,  I 
understand,  to  avoid  undue  length  of  the  bDl  of  lading  itself. 
Now,  whilst  I  agree  with  the  opinions  expressed  by  the  majority 
of  members  at  that  meeting,  I  doubt  whether  the  modus  operandi 
then  suggested  is  the  best  that  might  be  adopts.  The  rules 
forming  the  '  Code  of  Affreightment '  may  be  good  in  themselves, 
but  they  appear  to  me  to  deal  with  so  many  matters  of  detail,  with 
so  much  that  is  of  comparatively  minor  importance,  that  I  should 
despair  of  inducing  shipowners,  at  the  present  time,  to  adopt  a 
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form  of  bill  of  lading  incorporating  all  those  rales.  On  the  other 
hand,  I  see  no  reason  why  a  short  bill  of  lading  may  not  be  framed, 
containing  within  its  four  corners  all  essential  stipulations  binding 
shipowner  and  merchant  alike.  The  real  diflSculty  lies  not  in  the 
form  of  the  bill  of  lading,  but  in  the  question  of  the  insertion  of 
one  provision  with  reference  to  which  merchants  on  the  one  hand, 
and  a  large  number,  if  not  a  majority  of  shipowners  on  the  other 
are  at  issue. 

The  real  difficulty  is  that  shipowners  refuse  to  accept  any  bill 
of  lading  which  leaves  them  responsible  for  the  negligence  of  their 
servants,  the  masters  and  crews  of  their  vessels. 

At  a  meeting  of  the  members  of  this  Association  held  at  Liver- 
pool in  1882,  a  form  of  bill  of  lading  exempting  the  shipowner 
from  liability  for  the  negligence  of  his  servants  was  approved  of; 
but  at  the  more  recent  conference  at  Hamburg  in  the  month  of 
August  1885,  a  resolution  to  the  effect  that  the  shipowner  ought 
not  to  be  allowed  to  protect  himself  from  such  liability  was  pro- 
posed, and  carried  by  a  considerable  majority. 

Since  that  time,  the  matter  has  not  been  allowed  to  rest.  The 
Chambers  of  Commerce  of  two  most  important  commercial  cities 
— Hamburg  and  London — have  given  expression  to  opposite  views 
on  this  question  ;  the  Chamber  of  Commerce  of  Hamburg  holding 
that  the  shipowner  should,  the  Chamber  of  Commerce  of  London 
that  he  should  not,  be  exempt  from  liability  for  the  negligence  of 
his  master  or  crew. 

The  controversy  has,  it  seems  to  me,  been  embittered  by  the 
use  by  some  of  the  large  lines  of  steamers  of  bills  of  lading  ex- 
empting them  from  almost  every  sort  of  responsibility.  These  so- 
called  contracts  amount,  in  reality,  to  little  more  than  this :  *  You 
pay  me  the  freight,  and  I  will  do  what  I  plecise  with  your  goods.' 
How  comes  it  that  such  conditions  are  ever  accepted  by  the  mer- 
chant? This  question  admits  of  one  answer,  and  one  answer 
alone.  He  accepts  simply  because  he  has  no  choice.  Submission 
is  forced  on  him,  and  forced  on  him  in  defiance  of  the  fundamental 
duties  of  the  carrier. 

Were  the  majority  of  shipowners  inclined  to  insist  on  the  im- 
position of  conditions  so  manifestly  unreasonable,  the  labours  of 
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this  Association  to  reconcile  the  apparently  conflicting  interests  of 
merchant  and  shipowner  respectively  must  of  necessity  be  un- 
availing. In  that  case  we  had  better  stand  aside,  and  let  the 
Legislatures  of  the  different  countries  deal  with  the  matter. 

I  believe,  however,  that  merchants  and  shipowners,  alike,  desire 
only  a  reasonable  solution  of  the  question ;  and  that  the  real  point. . 
to  be  determined  is  what  is  reasonable. 

There  are  those  who  think  that  when  once  an  employer  of 
labour,  whether  shipowner  or  other  person,  has  taken  due  care 
and  precaution  to  secure,  so  far  as  may  be,  the  competence  and 
trustworthiness  of  his  agents,  or  servants,  he  ought  not  to  be  held 
civilly,  any  more  than  he  is  held  criminally,  responsible  for  their 
wrongful  acts.  That  is  a  question  of  very  large  dimensions,  on 
which  opinions  may  differ,  and  which  it  is  not  for  me  to  determine  ; 
but  it  may  not  be  out  of  place  to  remind  those  who  hold  this 
opinion  that  it  is  a  view  of  the  employer's  liability  which  the 
legislation  of  the  great  majority  of  civilised  states  refuses  to 
sanction. 

But  apart  from  this  more  general  question  of  the  responsibility 
of  employers  for  the  negligence  of  their  servants,  the  shipowners 
contend,  that  in  their  case  an  exception  should  be  made,  on  the 
ground  of  the  very  large  responsibilities  necessarily  placed  upon 
servants  who,  from  the  nature  of  their  occupation  and  employment, 
are  to  an  unusual  extent  beyond  the  control  of  the  employer.  The 
contention  is  worthy  of  careful  and  respectful  consideration ;  but  I 
would  venture  to  suggest,  for  the  consideration  of  those  by  whom 
it  is  put  forward,  whether  the  directors  of  a  railway  company  have, 
for  practical  purposes,  more  control  over  the  engine-driver,  who 
fails  to  see,  or  neglects  to  obey,  a  signal,  than  has  the  shipowner 
over  his  captain,  who  runs  his  vessel  on  a  rock,  from  failing  to 
observe,  or  to  appreciate,  the  timely  warning  of  the  lighthouse. 
Again,  for  all  practical  purposes,  has  the  man  who  sends  his 
carriage  or  his  cart  along  the  highway  more  control  over  his 
coachman,  or  his  driver,  who  runs  down  the  carriage  of  a  third 
person,  than  has  the  shipowner  over  his  captain  who  runs  down 
the  third  person  on  the  high  seas  ? 

These  are  matters  on  which  I  do  not  presume  to  pronounce 
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an  opinion  ex  catKedrd,  I  merely  desire  to  suggest  them  for  tlie 
consideration  ]of  those  engaged  in  the  controversy,  in  the  hope 
that  the  honesty  of  purpose,  T^hich  I  am  persuaded  animates  all 
parties  concerned,  aided  by  mutual  forbearance,  may,  ere  long, 
bring  your  labours^  in  this  branch  of  your  undertaking,  to  a  satis- 
factory issue. 

The  discussion  on  the  subject  was  fixed  for  Wednesday, 
July  27,  and  took  place  under  the  presidency  of  Dr.  Sieve- 
king  (President  of  the  Hanseatic  Court  of  Appeal  at 
Hamburg)  with  a  result  which  might  have  been  foreseen, 
from  the  large  number  of  gentlemen  interested  in  the 
shipowning  interest  who  had  recently  become  members 
of  the  Association. 

The  Chairman  opened  the  discussion  on  the  above  question, 
and   explained  the  present  position  of  the  question,  suggesting 
that  the  attention  of  the  conference  should  be  directed  solely  to 
the  negligence  clause.    The  question  had  twice  been  before  the 
conference — at  Liverpool,  and  again  at  Hamburg  in  1885.     At 
Liverpool,  the  form  of  bill  of  lading  adopted  excepted  the  ^  act  of 
God,  perils  of  the  sea,  fire,  barratry  of  the  master  and  crew,  enemies, 
pirates,  and  thieves,  arrest  and  restraint  of  princes,  rulers,  and 
people,  collisions,  stranding  and  other  accidents  of  navigation,  even 
when  occasioned  by  the  negligence,  default,  or  error  in  judgment 
of  the  pilot,  master,  mariners,  or  other  servants  of  the  shipowners/ 
The  bill  of  lading  adopted  at  Hamburg  contained  the  following 
clause :   '  The  shipowner  shall  be  responsible  that  his  vessel   is 
properly  equipped,  manned,  provisioned,  and  fitted  out  in  all  re- 
spects seaworthy  and  capable  of  performing  her  intended  voyage 
and  for  the  stowage  and  right  delivery  of  the  goods.     He  shall 
also  be  responsible  for  the  barratry,  faults,  and  negligence,  but  not 
for  errors  in  judgment,  of  the  master,  officers,  and  crew.'    Before 
the  Hamburg  conference  concluded,  a  protest  was  handed  in  by 
the  Hamburg  Chamber  of  Commerce  declaring  that  in  the  opinion 
of  that   Chamber  the  clause  was  too  strong  against  shipowners, 
and  that  it  would  not  be  practicable.     He  brought  the  proceedings 
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of  the  Hamburg  conference  to  a  conclusion  by  expressing  the  hope 
that  before  the  next  conference  there  would  be  an  interchange  of 
opinion,  and  that  some  compromise  would  be  arrived  at.  Since 
1885  a  bill  of  lading  had  been  approved  by  the  Chambers  of 
Commerce  of  Hamburg  and  Bremen,  and  between  this  bill  of 
lading  and  the  Liverpool  Bill  of  Lading  there  was  great  similarity. 

Mr.  Gray  Hill  (Liverpool)  moved : — 

'That  the  following  principle  adopted  by  the  conference  of 
this  Association  held  at  Liverpool  in  1882  be  now  confirmed  and 
adopted  as  the  basis  of  discussion.  That  the  principle  of  the 
common  form  of  bill  should  be  this — that  the  shipowner,  whether 
by  steam  or  sailing  ship,  should  be  liable  for  the  faults  of  his 
servants  in  all  matters  relating  to  the  ordinary  course  of  the  voyage, 
such  as  the  stowage  and  right  delivery  of  the  cargo  and  other 
matters  of  this  kind ;  but,  on  the  other  hand,  the  shipowner  should 
be  exempt  fix)m  liability  for  everything  which  comes  under  the  head 
of  accidents  of  navigation,  even  though  the  loss  from  these  may  be 
indirectly  attributable  to  some  fault  or  neglect  of  the  crew.' 

He  said  this  bill  of  lading  was  not  sprung  upon  the  conference 
which  adopted  it.  On  the  contrary,  it  was  carefully  prepared  by 
a  committee  composed  of  representatives  of  all  associations  who 
were  interested  in  the  matter.  Shipowners  were  there,  under^ 
writers  were  there,  cargo-owners  were  there,  and  there  was  a  small 
delegation  of  lawyers.  Nine  associations  were  represented,  and 
only  two  of  them  were  shipowners'  associations.  On  the  other 
hand,  not  one  single  British  shipowner,  British  underwriter,  or 
British  merchant  attended  the  Hamburg  conference.  He  was 
not  able  to  say  how  far  the  same  interests  were  represented  from 
the  Continent,  but  he  believed  he  was  correct  in  stating  that  the 
majority  of  the  gentlemen  present  were  jurists  who  were  not  suffi- 
ciently acquainted  with  the  wants  of  the  mercantile  world.  This 
absence  of  the  English  mercantile  world  from  the  conference  was 
easily  accounted  for :  the  mercantile  world  in  this  country  regarded 
the  matter  as  having  been  settled  at  Liverpool.  But  even  in  the 
assembly  to  which  he  had  referred,  the  Hamburg  Bill  of  Lading 
was  adopted  by  only  24  against  17  votes.  The  action  of  Liverpool 
had  been  followed  almost  universally,  while  the  action  of  Hamburg 
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had  been  almost  entirely  neglected,  the  reason  being  that  the 
Liverpool  Bill  of  Lading  met  the  wants  of  the  mercantile  world, 
while  the  Hamburg  Bill  did  not.     '  Error  in  judgment,'  so  far  as 
English  law  was  concerned,  meant  nothing.     Either  shipowners' 
servants  were  negligent  or  they  were  not  negligent.     The  question 
was  simply  whether  there  was  negligence,  and  therefore  the  Ham- 
burg Bill  appeared  to  give  what  in  reality  it  did  not  give.     They 
were  there  not  to  discuss  what  the  law  ought  to  be,  they  were  there 
to  discuss  what  form  of  bill  of  lading  they  should  recommend  to 
the  mercantile  world ;  but  if  the  mercantile  world  would  not  adopt 
that  form  they  were  wasting  their  time  at  that  meeting.     If,  as 
the  President  said  on  Monday,  shipowners  were  unreasonable  and 
would  not  adopt  the  form  of  bill  of  lading  suggested,  the  Associa- 
tion might  stand  aside  and  leave  the  matter  to  be  decided  by  legis- 
lation.    The  decision  of  an  important  body  like  that  might  have 
considerable  influence  on  legislation,  and  he  therefore  drew  atten- 
tion to  the  question  whether  there  ought  to  be  a  change  in  the  law. 
As  it  stood  the  law  was  very  much  against  the  shipowner,  because 
unless  he  made  special  contracts  he  was  liable  for  any  kind  of  neg- 
ligence on  the  part  of  his  servants.     It  was  now  proposed  that  the 
law  should  step  in  and  make  the  shipowner  liable,  although  he  said 
by  his  contract  that  he  was  not  liable.     What  about  the  freedom 
of  contract  ?     Surely  shipowners  were  able  to  take  care  of  them- 
selves ?    They  were  quite  able  to  make  their  own  arrangements. 
The  monopoly  argument  was  nonsense.     This  was  a  contract  with 
regard  to  the  cargo,  and  nothing  else.     The  shipowner  was  bound 
by  the  terms  of  this  resolution  to  see  that  his  ship  was  seaworthy. 
What  more  could  he  do  ?    There  were  no  passengers  on  board,  and 
if  the  shipowner  provided  a  vessel  which  was  seaworthy,  in  whose 
hands  was  the  question  whether  there  should  be  loss  of  life  ?     It 
was,  of  course,  in  the  hands  of  the  crew.     Surely  the  probabilities 
were  that  the  crew  would  look  after  their  own  lives !     If  they  did 
not,  no  contract  between  other  parties  could  affect  them  at  all.    He 
was  satisfied  that  in  the  minds  of  lawyers  there  lurked  a  prejudice 
on  the  question,  traceable  to  the  old  idea  that  the  carrier  was  to  be 
liable  for  everything  but  the  act  of  God  and  the  Queen's  enemy. 
Some  of  the  Judges  who  laid  down  that  principle  based  it  on  the 


INTERNATIONAL  LAW  OF  AFFREIGHTMENT.  499 

consideration  that  the  carrier  was  a  dangerous  kind  of  man,  who 
might  combine  with  thieves  and  robbers  to  take  away  the  goods 
consigned  to  him.  But  did  that  state  of  things  apply  now  ?  Cer- 
tainly not ;  and  shipowners  asked  for  power  to  contract  themselves 
out  of  such  liabilities.  He  doubted  whether  the  law  could  prevent 
a  contract  being  made  as  the  parties  to  it  wished.  They  had  seen 
many  fruitless  attempts  to  interfere  with  the  freedom  of  contract. 
If  they  did  that,  what  would  be  the  result  ?  They  might  possibly 
put  the  risk  on  the  shoulders  of  the  shipowner,  but  they  would  not 
be  able  to  keep  it  there.  They  could  not  transfer  the  incurrence 
of  this  risk  without  remunerating  the  person  to  whom  it  was  trans- 
ferred. No  thimble-rigging  would  enable  them  to  get  over  that. 
And  if  there  was  any  force  behind  the  Hamburg  resolution  it  was 
the  force  of  those  underwriters  who  wanted  to  have  their  cake  and 
to  eat  it.  He  urged  the  conference  to  be  practical,  and  to  bear  in 
mind  they  were  recommending  a  document  for  the  acceptance  of 
the  mercantile  world,  and  do  not  let  them  recommend  something 
with  which  the  mercantile  world  would  have  nothing  to  do. 

Mr.  John  Glover  (London)  seconded  the  motion.  He  said 
he  would  like  to  remove  any,  prejudice  which  might  exist  in  the 
mind  of  any  merchants  or  other  gentlemen  present  who  might  not 
have  been  able  to  follow  this  negligence  controversy  quite  so  closely 
as  shipowners  had  been  compelled  to  do.  They  were  not  met  to 
defend  bad  bills  of  lading.  They  had  given  up  that.  They  all 
believed  there  were  a  good  many  things  in  bills  of  lading  in  the 
early  days  of  steamships  which  were  not  necessary  for  the  ship- 
owners, and  which  were  contrary  to  the  public  interest.  Liverpool, 
after  long  and  careful  consideration,  had  adopted  a  rational  bill 
of  lading,  and  they  defended  that  rational  bill  of  lading.  In  the 
second  place,  he  wished  to  emphasise  the  fact  that  they  were  not 
seeking  to  be  exempted  from  the  consequences  of  their  own  negli- 
gence. So  far  as  a  shipowner  could  make  a  vessel  complete  for  its 
intended  voyage,  it  was  right  that  he  should  be  responsible,  and 
the  Liverpool  Bill  of  Lading  made  him  responsible.  What  they 
were  trying  to  remove  was  a  species  of  vicarious  suffering  by  which 
shipowners  were  made  responsible  for  all  the  mistakes  of  the  pro- 
fessional men  who  were  put  on  board  their  ships.     He  held  in  his 
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hand  a  report,  dated  1872,  signed  by  Mr.  Macandrew,  whom  he 
was  glad  to  see  on  the  platform  to-day.  That  report  contained  a 
negligence  clause  with  which  he  was  quite  satisfied,  and  which 
Liverpool  ratified  in  1882.  This  negligence  clause  had  had  no 
effect  on  merchants  in  increasing  their  power  of  getting  paid  for 
damage  in  the  owner's  control,  for  premiums  had  not  increased 
since  1882.  Indeed,  he  ventured  to  say,  that  in  the  last  ten  years 
the  premiums  of  insurance  on  the  leading  lines  to  America  and 
the  East  had  fallen  by  nearly  one-half;  and  what  was  still  more 
extraordinary  was,  that  the  insurance  companies  had  made  good 
profits  out  of  the  reduced  premiums.  Why  ?  Only  one  reason 
was  possible— the  maritime  traffic  was  greater;  it  was  carried 
on  with  such  superior  ship^,  and  with  such  consummate  skill; 
it  was  safer,  and  no  one  had  suffered  since  the  adoption  of  this 
negligence  clause.  The  absence  of  such  clauses  had  involved 
shipowners  in  serious  losses,  and  the  Courts  had  become  so  apt 
to  split  hairs  that  shipowners  did  not  know  where  they  stood. 
Every  shipowner  was  obliged  to  insure,  that  insurance  became 
double  insurance,  and  they  all  knew  the  risk  of  litigation  which 
was  involved  in  double  insurance.  It  was  a  question  who 
was  to  pay  the  loss  if  the  negligence  clause  was  not  there. 
Our  English  flag  was  under  a  disadvantage  in  this  matter.  The 
liability  of  shipowners  abroad  was  not  in  person,  but  in  revenue, 
so  that  if  a  ship  went  to  the  bottom  the  matter  ended.  In  this 
country,  though  the  ship  and  the  freight  were  lost,  the  owner 
could  be  sued  personally.  They  were,  therefore,  forced  to  look 
at  the  question  in  the  light  of  the  responsibility  which  the  English 
law  placed  upon  the  shipowner.  They  were  not  free  to  choose 
their  own  captains,  mates,  and  engineers.  If  a  man  wanted  to 
be  a  captain,  a  mate,  or  an  engineer,  he  had  to  serve  so  many 
years,  and  go  through  a  series  of  examinations,  such  as  a  doctor 
would  have  to  go  through,  and  then  he- became  a  professional 
man.  That  man  exercised  a  judgment,  and  shipowners  said 
that  it  was  not  fair,  when  they  were  restricted  in  the  choice  of 
their  servants,  that  they  should  be  held  responsible  for  the  mis- 
takes of  their  servants.  They  therefore  asked  the  conference  to 
reaffirm  the  Liverpool  resolution,  because  of  what  had  happened 
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since  it  was  adopted  in  1882.  He  did  not  like  to  see  the  Associa- 
tion  on  two  sides  of  the  question.  The  discussion  of  the  subject 
at  Liverpool  occupied  fifty  or  sixty  pages  of  the  report  of  their 
proceedings.  They  discussed  the  bill  of  lading  line  by  line,  and 
at  last  came  to  a  decision,  recommending  a  bill  of  lading,  which 
they  called  an  International  Bill  of  Lading.  They  agreed  that  a 
uniform  bill  of  lading  was  not  practicable,  but  they  thought  it  was 
possible  to  have  separate  bills  of  lading  for  various  trades  on  the 
principle  of  the  line  laid  down  in  the  resolution.  Their  American 
friends  had  a  few  objections  to  offer  to  what  was  done  at  Liverpool, 
but  their  criticisms  were  very  reasonable,  and  some  of  them  were 
met.  With  reference  to  this  particular  question,  that  of  negli- 
gence, the  New  York  Produce  Exchange  said :  '  This  exemption 
is  demanded  by  the  circumstances  under  which  modem  steamship 
traffic  is  carried  on,  and  is  a  change  eminently  just  and  necessary.' 
In  the  great  coal  trade  of  England  the  question  was  taken  up  at  a 
conference  in  London,  and  a  simple  bill  of  lading  for  the  coal 
trade,  embodying  a  negligence  clause,  was  settled  in  1885.  In 
the  same  year  there  was  the  meeting  at  the  Baltic,  where  it  was 
decided  that  there  should  be  a  conference  of  merchants  and  ship* 
owners  to  settle  the  question.  Seven  merchants  and  six  shipowners 
were  selected ;  and,  after  a  great  many  meetings,  they  came  to  a 
very  satisfactory  bill  of  lading,  which  distinctly  confirmed  the 
Liverpool  decision.  In  consequence  of  what  fell  from  the  Presi- 
dent the  other  day,  he  wished  to  refer  to  what  had  been  done  in 
Loudon.  He  understood  Mr.  Justice  Butt  to  say  that  the  Chamber 
of  Commerce  of  London  had  prepared  a  bill  of  lading,  in  which  it 
wafl  denied  that  the  shipowner  should  have  this  negligence  clause. 
It  was  very  singular  how  that  happened,  but  it  did  not  happen. 
After  the  Baltic  meeting  the  Chamber  of  Commerce  of  London 
convened  a  meeting  of  merchants,  from  which  shipowners  were 
excluded,  and  appointed  a  sub-committee.  This  sub-committee 
recommended  a  resolution  which  would  have  left  the  matter  in  its 
present  uncertain  condition ;  but  when  the  resolution  was  brought 
before  the  Chamber,  the  Chamber  came  to  the  conclusion  that  the 
matter  was  not  ripe  for  such  a  step,  and  it  did  nothing.  Con- 
sequently it  was  not  right  to  say  that  the  London  Chamber  of 
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Commerce  was  in  favour  of  the  Hamburg  decision.  He  thoaght 
Liverpool  had  a  right  to  complain  of  the  action  of  Dr.  Wendt. 
Why  was  the  decision  of  Liverpool  not  considered  conclusive  ?  He 
did  not  think  it  was  right  to  seize  the  opportunity,  when  there  was 
no  British  shipowner  present,  to  reopen  a  question  which  had  been 
the  subject  of  such  long  and  careful  consideration.  He  thonght 
he  had  said  enough  to  show  that,  if  the  Association  wanted  to 
render  any  further  service  in  the  matter,  there  was  only  one  course 
open  to  them — they  could  not  be  on  both  sides  of  the  question — 
they  arrived  at  a  decision  in  Liverpool;  they  ought  to  confii'm 
that  decision.  He  appealed  to  his  friend  Dr.  Wendt  to  be  satisfied. 
He  had  scored  very  well  in  this  controversy.  He  hoped  the  Asso- 
ciation would  take  a  sensible  course.  He  was  sure  Her  Majesty's 
Government  would  not  consent  to  interfere  with  their  liberty  of 
contract ;  but  let  the  Association  take  a  consistent  position  and  get 
rid  of  that  which  common  sense  had  already  so  clearly  condemned. 
I  said  :  1  have  been  requested  by  the  executive  council  of  this 
Association  to  explain  the  reasons  why,  after  the  decision  of  the 
Liverpool  Congress  in  1882,  this  subject  had  been  reopened  and 
debated  at  the  Hamburg  Congress  in  1885.  They  were  simply 
that,  soon  after  it  had  become  known  that  the  Liverpool  Congress 
had  decided  to  relieve  shipowners  from  liability  for  the  negligence 
of  their  servants  (the  masters  and  crews  of  their  vessels),  numerous 
protests  were  addressed  to  the  oflScers  of  the  Association  by  dif- 
ferent chambers  of  commerce  and  bodies  of  underwriters,  not  only 
in  this  country,  but  also  in  India  and  Australia,  all  of  which  were 
reported  to  the  Milan  Congress  in  1883.  But  further,  there  had 
been  a  great  pressure  brought  to  bear  upon  the  executive  council 
by  the  most  important  chambers  of  commerce  and  underwriting 
bodies  in  the  interior  of  Germany — all  members  of  the  Associa- 
tion— to  reopen  this  question  ;  and  when  the  Senate  of  Hamburg 
honoured  us  with  the  invitation  to  hold  our  conference  in  that  city 
in  1885,  it  was  decided  to  make  use  of  that  opportunity  to  do  so. 
As  all  the  members  of  this  Association  had  due  notice  of  this 
intention,  not  only  through  the  general  secretary,  but  likewise  by 
the  public  press,  which  was  equally  available  to  such  shipowners 
as  had  not  joined  our  Association,  it  is  quite  evident  that  if  the 
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English  shipowners  did  not  think  it  advisable  to  see  their  interests 
represented  at  Hamburg,  it  was  not  the  feult  of  the  Association. 
It  is  well  known  that  I  represent  as  many  underwriters  of  ships  as 
of  cargoes.  I  therefore  look  at  the  matter  from  an  impartial  point 
of  view ;  and  if  I  have  been  in  favour  of  the  liability  of  shipowners, 
it  is  because  my  experience  has  taught  me  that  nine-tenths  of  all 
collisions  at  sea  are  clearly  caused  by  the  negligence  of  the  crew. 
But  before  I  sit  down,  let  me  add  a  few  words  on  the  most  con- 
spicuous line  of  argument  used  with  regard  to  the  matter  at  issue 
between  ship  and  cargo  owners  and  their  respective  underwriters. 
Where  a  ship  has  been  lost  through  the  fault  of  the  master,  and 
the  underwriter  of  cargo  on  board  has  sued  the  shipowner  for  his 
loss,  it  has  often  been  argued  that  the  underwriter  should  not  be 
allowed  to  make  such  a  claim,  as  he  had  received  a  premium  for 
this  risk ;  and  public  opinion  has  frequently  been  misled  by  this 
line  of  argument.  I  may  therefore  be  permitted  again  to  refer  to 
the  well-known  principle  that  the  contract  of  insurance  is  solely  a 
contract  of  indemnity  between  underwriter  and  assured.  As  soon 
as  the  underwriter  has  paid,  he  acquires  all  the  rights  of  the 
assured  against  third  parties ;  and  as  he  covers  only  his  insured, 
and  does  not  also  insure  the  shipowner  against  the  negligence  of 
his  servants,  I  fail  to  see  why  he  should  not  make  any  claim 
against  the  shipowner.  I  have  never  heard  it  stated  that  it  is  an 
iniquity  if  the  underwriter  of  a  ship  lost  by  the  fault  of  another 
vessel  recovers  the  loss  from  the  owner  of  the  latter  vessel.  This 
underwriter  has  likewise  received  his  premium  for  the  risk  in 
question  ;  and  why  should  he  be  entitled  to  recover,  and  the  same 
remedy  be  refused  to  the  cargo  underwriter  ? 

Herr  Laeisz  (Hamburg)  supported  the  resolution,  and  said 
that  he  believed  the  general  feeling  amongst  jurists  in  Germany 
was  in  favour  of  the  negligence  clause  being  embodied  in  the  bill 
of  lading. 

Mr.  Barnes  (London)  said  this  was  a  case  in  which  a  good 
underwriter  might  exclaim, '  Save  me  from  my  friends.'  It  was 
only  the  litigious  undervmter  who  wished  to  dispute  claims.  He 
happened  to  know  that,  in  consequence  of  the  continual  friction 
between  some  small  underwriters  and  shipowners,  the  great  lines 
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had  it  within  their  intention  to  issae  contracts  to  deliver ;  and  he 
pat  it  to  Dr.  Wendt  and  his  friends  whether  six  months  after  that 
course  was  taken  the  underwriters  would  think  that  the  action  of 
the  conference  had  been  wise  if  it  adopted  the  Hamburg  Bill  of 
Lading  ?  The  London  Chamber  of  Commerce  did  not  represent  in 
any  degree  mercantile  or  shipowners'  interests  on  this  question. 
He  knew  a  case  where  a  small  committee  of  the  Chamber  carried 
a  resolution,  and  the  secretary  forwarded  it  as  representing  the 
opinion  of  the  Chamber.  As  soon  as  the  facts  were  known,  the 
merchants  of  the  City,  headed  by  Messrs.  Rothschild,  signed  a 
protest  condemnatory  of  everything  that  had  been  done,  and  a 
committee  was  called  of  people  who  understood  the  question. 
They  censured  the  secretary  and  the  committee  for  having  gona 
out  of  their  way  and  adopted  such  a  course  without  calling  the 
general  members  together.  No  shipowner  had  ever  heard  of  any 
such  idea  as  that  the  London  Chamber  was  going  to  discuss  this 
question,  still  less  that  it  was  going  to  send  a  resolution  favouring 
any  particular  course.  If  such  a  thing  had  been  done,  it  would 
be  necessary  that  it  should  be  followed  up  in  some  other  way  by 
getting  an  association  which  would  really  represent  mercantile 
interests.  If  nine-tenths  of  the  losses  at  sea  were  due  to  negli- 
gence, what  was  the  object  of  insurance,  except  to  provide  against 
loss,  and  those  losses  ought  to  be  covered  by  the  underwriters. 
If  that  association  were  to  affirm  the  Hamburg  resolution,  the 
great  body  of  shipowners  would  combine  together  and  have  a 
gigantic  insurance  association,  and  they  would  issue  a  bill  of  lading 
simply  receiving  the  goods  and  undertaking  to  deliver  them  and 
to  cover  them  against  all  risks.  Shipowners  were  heartily  tired  of 
having  to  pay  for  a  pipe  bursting  or  other  similar  things  which 
ought  to  be  paid  for  by  the  underwriters,  and  they  had  far  better 
meet  the  difficulty  by  taking  the  risk  from  the  outset. 

Mr.  Thomas  Scrutton  (London)  said  it  had  come  within  his 
duty  in  the  last  year  or  two  to  examine  rather  carefully  the  records 
made  in  connection  with  the  only  official  documents  which  we 
possessed  in  this  country  respecting  accidents  at  sea,  and  unless 
those  records  were  utterly  wrong,  there  was  no  foundation  for  the 
calculation  of  Dr.  Wendt.     The  official  returns  showed  that  out 


INTEKNATIONAL  LAW   OF  AFFREIGHTMENT.  605 

of  a  total  loss  of  over  6,000  lives,  no  fewer  than  4,043  were  due  to 
the  weather  alone,  and  under  weather  it  included  heavy  gales^ 
hurricanes,  calms,  currents,  fogs,  and  lightning.  He  hoped  that 
the  Association  would  distinctly  put  aside,  therefore,  the  impression 
that  nine-tenths  of  the  accidents  were  due  to  the  negligence  of 
crews. 

Mr.  Wreacks  (New  York)  stated  that  the  negligence  clause 
adopted  at  New  York  was  the  same  as  that  resolved  upon  at 
Liverpool,  the  only  difference  being  the  transposition  of  the  clause 
referring  to  the  want  of  due  diligence  on  the  part  of  the  ship- 
owner, with  the  object  of  emphasising  the  feeling  that  under  no 
circumstances  should  shipowners  be  excused  for  their  own  negli- 
gence ;  but  when  they  exercised  all  due  diligence  in  the  selection 
of  their  servants  they  were  protected  in  the  bill  of  lading. 

M.  Clunet  (Paris)  referred  to  the  decisions  on  this  subject  of 
the  Conference  on  Commercial  Law,  which  met  at  Antwerp  in  1885, 
and  in  order  to  bring  the  Liverpool  Bill  of  Lading  into  conformity 
with  its  decisions,  desired  to  propose  the  following  amendments  to 
the  resolution  before  the  meeting  : — 

1.  '  That  the  Liverpool  form  of  bill  of  lading  should  be  amended 
by  the  addition,  after  the  words  "  barratry  of  the  master  and  crew," 
of  the  words  "  (but  not  common  theft)." 

2.  *  That  it  be  also  amended  by  the  addition  after  the  words, 
**  error  in  judgment  of  the  pilot,  master,  or  shipowner,"  of  the 
words,  "  (but  not  the  acts  of  the  grossest  fault  and  recklessness)."  ' 

Mr.  Brown  (Glasgow)  supported  the  motion,  with  which,  he 
said,  Glasgow  was  thoroughly  in  accord. 

Mr.  M'Andrew  (London)  held  that  it  was  no  use  attempting  to 
introduce  a  set  form  of  bill  of  lading  when  past  experience  showed 
that  it  was  in  the  power  of  anybody  to  depart  from  it  if  they  chose. 
Legislation  is  necessary  in  order  that  the  liabilities  of  the  ship- 
owners might  be  defined,  and  Mr.  Glover,  instead  of  hindering 
the  action  of  the  London  Chamber,  should  have  assisted  them  in 
bringing  the  subject  before  the  Legislature.  He  would  be  glad  if 
Mr.  Glover  would  now  give  them  that  assistance. 

Mr.  Allen  (Liverpool)  supported  the  resolution. 

Mr.  B.  Lowndes  (Liverpool)  thought  it  would  be  far  better 
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that  the  conference  should  pass  the  resolution  than  leave  the 
question  to  be  settled  by  the  Legislature. 

Herr  Ahlers  (Hamburg)  urged  the  appointment  of  a  com- 
mission to  consider  the  question. 

M.  Theodore  C.  Engels  (Antwerp)  supported  the  proposal  of 
Mr.  Gray  HUl. 

Mr.  Elisha  Smith  (Liverpool)  complained  that  only  one  side 
of  the  question  had  been  put  forward.  He  had  no  objection  to 
the  clause,  but  it  would  be  wrong  to  let  it  go  forth  that  the  con- 
ference wanted  only  the  Liverpool  Bill  of  Lading.  The  Liverpool 
Bill  of  Lading  was  a  compromise.  Merchants  were  prepared  to 
give  shipowners  all  they  wanted  in  this  matter.  Would  ship- 
owners in  return  not  give  them  fair  play?  Merchants  would 
release  shipowners  from  all  things  which  were  not  under  their  con- 
trol, if  shipowners  would  only  hold  themselves  liable  for  the  things 
that  were  under  their  control.  If  they  accepted  the  Liverpool  Bill 
of  Lading,  he  promised  them  that  they  should  hear  nothing  more 
on  the  question. 

The  Chairman  then  put  the  question.  M.  Clunet,  at  the 
suggestion  of  the  Chairman,  withdrew  his  first  amendment,  and 
the  second  fell  to  the  ground  for  want  of  a  seconder. 

Mr.  Gray  Hill's  resolution  was  then  put  to  the  meeting,  and 
carried  by  an  overwhelming  majority,  upwards  of  120  voting  in  its 
favour  and  1  against ;  a  result  which  was  natural,  as  those  who  could 
not  agree  with  the  resolution,  seeing  the  large  body  of  shipowners 
and  their  friends  would  put  them  in  a  minority,  abstained  from 
voting  altogether. 

After  faithfully  recording  this  result,  I  have  now,  in 
order  to  close  the  history  of  this  movement  w^itli  the 
publication  of  this  volume,  only  to  refer  to  the  report  of 
the  Eoyal  Ciommission  on  Loss  of  Life  at  Sea,  to  which, 
as  previously  stated,  the  principal  firms  of  the  mercantile 
community  of  the  city  of  London  had  addressed  a  petition, 
in  which  they  expressed  the  opinion  that  if  the  Eoyal 
Commission  should  think  fit  to  recommend  the  wording 
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of    a    bill  of   lading,    such   recommendation  might  be 
universally  adopted. 

This  report,  dated  August  27,  1887,  evidently  proves 
that  the  Eoyal  Commissioners  have  not  thought  proper 
to  consider  the  subject  very  minutely,  or,  what  is  per- 
haps more  likely,  did  not  agree  on  the  wording  of  such 
a  document  as  they  could  be  sure  would  meet  general 
approbation.  It  contains  only  the  following  passages 
relating  to — 

(2).  Rbsponsibility  of  Shipowners  to  Charterers  and 
Owners  of  Cargoes. 

By  the  common  law  the  shipowner  is  responsible  to  the  owners 
of  the  cargo  which  his  vessel  carries  for  the  seaworthiness  of  the 
ship  and  for  the  negligent  acts  of  the  captain,  in  the  absence  of 
any  contract  to  the  contrary.  Bat  having  regard  to  the  supposed 
peculiar  character  of  the  trade,  the  Legislature  has  for  many  years 
given  to  shipowners  the  benefit  of  an  exceptional  limitation  to  such 
responsibility.  They  are  not  liable  to  an  extent  exceeding  8Z.  per 
ton  on  the  registered  tonnage  for  injury  to  property  entrusted  to 
their  care  or  to  other  ships  or  their  cargoes.  They  have  also  an 
entire  immunity  from  liability  for  loss  by  fire.  There  has  also 
grown  up  of  late  years  a  practice  among  shipowners  to  make  large 
additional  exceptions,  by  their  bills  of  lading,  in  respect  of  their 
liability. 

Mr.  HoUams,  who  has  had  a  large  experience  as  a  solicitor  in 
the  conduct  of  shipping  cases,  says  :  '  In  my  opinion  some  of  the 
modem  bills  of  lading  are  objectionable  upon  the  ground  that  they 
free  the  shipowner  from  his  ordinary  responsibility  and  thus  pro- 
duce loss  of  life  and  loss  of  property,  and  on  the  ground  that  they 
are  only  nominal  contracts.  They  are  not  contracts  really  entered 
into,  they  are  only  contracts  by  a  fiction  of  the  law,  which  holds 
that  a  man  taking  a  bill  of  lading  must  be  presumed  to  have 
adopted  it.  This  is  a  view  which  has  been  questioned  by  eminent' 
Judges,  but  I  take  it  to  be  the  acknowledged  rule  of  law.  It  is  not 
a  contract  in  fact.' 
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The  Royal  Commission  of  1874  recommended  that  any  provision 
in  a  bill  of  lading  or  other  agreement  having  for  its  object  or  effect 
to  avoid  or  limit  the  liability  of  a  shipowner  in  raspect  of  goods 
shipped  under  it,  should  have  no  legal  validity,  if  the  loss  has  been 
occasioned  by  the  ship  having  been  sent  to  sea  in  an  unseaworthy 
condition,  unless  he  proves  that  he,  or  those  to  whom  he  commits 
the  management  of  his  business,  used  all  reasonable  means  to  make 
and  keep  his  vessel  seaworthy. 

We  are  of  the  same  opinion. 

We  think  no  shipowner  ought  to  be  relieved  by  contract  or 
otherwise  from  the  legal  obligation  to  properly  equip,  man,  pro- 
vision, outfit,  and  render  said  ship  seaworthy  for  performing  her 
intended  voyage ;  nor  from  the  legal  obligation  to  properly  stow 
and  deliver  her  cargo  as  agreed  by  the  terms  of  shipment  (except 
as  to  the  stow^e  of  chartered  vessels  loaded  under  directions  of 
the  charterer). 

And  the  *  Summary  of  E^commendations  '  vrith  wliich 
the  report  concludes  contains  only  the  following  sub.  : — 

(12).  That  any  provision  in  a  bill  of  lading  or  other  agreement 
having  for  its  object  or  effect  to  avoid  or  limit  the  liability  of  a 
shipowner  in  respect  of  goods  shipped  under  it  should  have  no 
legal  validity  if  the  loss  has  been  occasioned  by  the  ship  having 
been  sent  to  sea  in  an  unseaworthy  condition,  unless  he  proves  that 
he  or  those  to  whom  he  commits  the  management  of  his  business 
used  all  reasonable  means  to  make  or  keep  the  vessel  seaworthy. 

In  closing  tliis  chapter,  let  me  call  attention  to  the 
consideration  of  a  few  points  which  seem  rather  to  have 
been  lost  sight  of  during  the  controversy. 

One  of  the  peculiarities  of  the  contract  of  Affreight- 
ment is,  that  it  is  sometimes  defined  in  the  charter-party 
and  sometimes  in  the  bill  of  lading,  and  again  both  docu- 
ments have  frequently  to  be  examined  to  find  the  terms 
upon  which  the  goods  are  carried.  It  is  not  always  easy 
to  see  which  is  the  case  in  particular  circumstances,  and 


INTERNATIONAL  LAW  OF  AFFttEIGHTMENT.  500 

it  may  not  be  out  of  place,  therefore,  to  add  here  a  few 
words  of  explanation. 

The  charter-party  may  be  either  (1)  a  demise  or 
letting  of  the  ship  {locatio  navis),  or  (2)  of  the  ship  with 
the  services  of  her  master  and  crew  {locatio  navis  et 
operarum  magistri  et  nauticorum\  or  (3)  a  sale  of  the 
right  to  have  goods  conveyed  {locatio  operis  vehendarum 
mercium). 

The  first  two  charter-parties  have  nothing  to  do  with 
the  affreightment;  the  last  is  closely  connected  with  it, 
and  may  be  the  one  document  which  alone  defines  it. 

The  bill  of  lading,  on  the  other  hand,  is  sometimes 
considered  as  containing  the  contract,  but,  strictly  speak- 
ing, it  is  never  more  than  evidence  of  the  agreement,  and 
sometimes  it  is  little  more  than  a  receipt  for  the  goods. 

Speaking  generally,  the  charter-party  to  which  I  have 
last  referred  is  the  sole  contract  as  between  the  charterer 
and  the  shipowner,  and  in  case  of  any  dispute  between 
them  the  bill  of  lading  is  entirely  subsidiary  to  it.  These 
are  not,  however,  the  parties  alone  interested  in  the 
affreightment;  the  vessel  may  have  been  put  up  as  a 
general  ship,  or  the  bills  of  lading  may  be  endorsed  over 
to  third  parties,  in  which  case  the  contract  as  between 
the  shipowners  and  the  holders  (without  notice  of  the 
charter-party)  of  the  bills  of  lading  is  defined  simply  by 
the  bill  of  lading. 

As  therefore  either  the  charter-party  or  the  bill  of 
lading  may  be  the  governing  document,  it  is  of  the 
greatest  necessity  that  equal  care  should  be  taken  that 
each  should  accurately  describe  the  contract  which  it  is 
intended  should  be  entered  into.  Either  party  is  naturally 
at  liberty  to  insist  on  the  terms  being  inserted  which  he 
wishes  to  be  applied ;  if  the  other  does  not  consent,  the 
contract  need  not  be  made  ;  but  it  should  be  remembered 
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that  on  some  points,  if  the  document  is  silent,  the  law 
presumes  certain  conditions.  It  is  in  the  nature  of  the 
thing  that  these  conditions  ought  to  be  fair  to  all  parties, 
and  should  not  be  altered  by  express  terms  unless  for 
very  cogent  reasons.  The  principal  of  these  implied 
conditions  are,  that  the  vessel  should  be  seaworthy  and 
reasonably  fit  to  carry  the  described  cargo.  There  is  no 
presumption  of  law,  however,  at  least  in  this  country, 
specifying  in  what  cases  the  non-performance  of  the 
contract  should  be  excused.  A  carrier  by  land  is  by  the 
common  law  held  excused  if  he  is  prevented  from  ful- 
filling his  contract  by  certain  dangers.  A  carrier  by  sea 
is  not  so  protected.  It  is  absolutely  necessary,  therefore, 
that  the  perils  intended  to  be  excepted  should  be  fully  set 
down  in  the  charter-party  and  bill  of  lading.  The  diffi- 
culty of  deciding  w^hat  these  excepted  perils  should  be 
was  not  great  in  times  gone  by.  Superior  force,  whether 
of  the  elements  or  by  human  agency,  has  always  been 
considered  valid  excuse  for  the  non-performance  of  the 
contract.  Gradually  a  great  number  of  other  exceptions 
came  to  be  inserted  from  time  to  time,  and  of  recent  years 
shipowners  have  made,  as  has  been  seen,  strenuous  efforts 
to  have  excepted  all  acts  of  negligence  of  the  persons 
placed  in  charge  of  their  vessels.  Why  this  contention 
has  arisen  is  not  difficult  to  trace.  The  adoption  of  steam 
has  created  a  revolution  in  the  carrying  trade  in  more  ways 
than  one.  The  business  is  now  done  with  so  much  greater 
expedition,  and  is  so  much  greater  in  extent  than  in  the 
old  sailing  times,  that  owners  cannot  give  the  personal 
supervision  which  they  used;  accidents  and  losses  are 
much  more  frequent,  especially  by  negligence  causing 
collisions  and  strandings;  competition  is  greater,  and 
profits  are  smaller.  Owners  therefore  feel  the  liability 
for  their  servants'  negligence  to  a  much  greater  extent 
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than  in  times  gone  by.  They  may  be  protected  by  in- 
surance, but  this  does  not,  on  the  whole,  diminish  their 
reluctance  to  face  the  liability,  for  it  means  enhanced 
premiums. 

On  the  other  hand,  the  owners  of  the  cargo  and  their 
respective  underwriters  object,  and  have  good  cause  for 
objecting,  to  the  insertion  of  the  negligence  clause.  If 
anyone  can  diminish  the  risk  of  loss  by  negligence,  it  is 
the  shipowner,  and  no  one  else.  He  is  the  employer,  and 
holds  the  power  of  dismissal,  and  this  power  alone  can 
have  any  weight  in  checking  neglect  of  duty  on  the  part 
of  the  officers  and  crew.  The  cargo-owner  is  helpless. 
Once  his  goods  shipped,  he  has  lost  control  over  them, 
and  he  never  has  any  influence  to  bring  to  bear  upon 
those  on  board  the  ship.  His  opinion — and  it  seems  mani- 
festly a  fair  view  to  take — is  that  where  the  power  to 
check  negligence  is,  there  should  be  the  responsibility,  if 
notwithstanding  loss  by  negligence  does  occur.  This 
argument  has  never  been  fairly  refuted  by  the  ship- 
owners. Their  case,  put  in  plain  words,  is  that  they  are 
not  bound  to  accept  the  liability  unless  they  like ;  they 
do  not  like,  and  the  shipper  may  keep  his  goods,  unless 
he  chooses  to  ship  with  the  negligence  clause  inserted. 

It  may  be  well  to  point  out  that  shipowners  and 
shippers  and  their  representatives  are  not  the  only,  or 
indeed  the  chief  parties  interested  in  this  discussion ;  the 
public  have  a  serious  stake  in  the  matter.  The  greater 
the  loss  by  negligence,  the  higher  price  wiU  the  consumer 
have  to  pay,  and  he  is  entitled  to  say,  and  enforce  his 
opinion  through  the  Legislature,  that  such  course  shall  be 
adopted  which  naturally  must  most  conduce  to  diminish- 
ing loss  by  negligence  and  its  consequences  to  his  pocket. 
He  has  not  done  so  yet  in  this  country,  but  unless  ship- 
owners  accept   these   natural   demands,  I   shall  not  be 
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surprised  if  he  certainly  will  at  no  distant  time.  Why 
shipowners  should  insist  upon  their  action  in  this  matter 
is  difficult  to  see,  because,  after  all,  as  between  them  and 
the  shippers,  out  of  whom  they  make  their  profits,  the 
whole  difficulty  is  susceptible  of  a  perfectly  easy  solu- 
tion, which  can  be  described  in  one  sentence :  Accept  the 
responsibiUty  and  adjust  the  freight  in  accordance. 

The  threat  which  the  managers  of  some  of  the  largest 
steamship  companies  have  used,  that  if  the  shippers  and 
their  underwriters  decline  to  consent  to  the  general  demand 
of  the  shipowners  and  accept  their  bills  of  lading  with 
the  negligence  clause,  they  would  force  them  to  insure 
the  goods  themselves  against  all  risks,  issuing  a  document 
which  would  be  both  bill  of  lading  and  policy  of  in- 
surance, might  certainly  obviate  a  part  of  the  difficulty, 
but  only  a  part,  because  there  are  not  very  many  steam- 
ship companies,  as  at  present  constituted,  whose  guaran- 
tees for  the  values  of  all  the  cargoes  they  happened  to 
carry  on  board  of  their  vessels  would  be  readily  taken, 
and  therefore  the  matter  remains  in  statu  quo. 


613 


m. 

CASE  OF  THE  'MARIE  DE  BRABANT: 

To  the  Right  Honouralile  Sir  Stafford  H.  Northcote,  O.B.,  M.P., 
President  of  the  Board  of  Trade. 

Sir, — I  have  the  honour  to  hand  to  you  a  memorial  drawn  up  on 
behalf  of  certain  merchants,  subjects  of  the  kingdom  of  Belgium, 
regarding  a  decision  of  the  Judicial  Committee  of  H.M.  Privy 
Council  in  a  matter  of  appeal  from  the  High  Court  of  Admiralty. 

The  appellants  were  the  owners  of  cargo  on  board  of  a  Belgian 
ship,  which  came  into  collision  with  a  British  ship  on  the  high  seas. 
The  British  ship  was  found  to  blame  for  the  collision,  but  the  redress, 
which  could  be  awarded  to  the  owners  of  the  Belgian  ship  and  her 
cargo,  was  held  by  the  Admiralty  Court  to  be  limited  by  the 
provisions  of  the  54th  section  of  the  Merchant  Shipping  Amendment 
Act  to  the  sum  of  eight  pounds  for  each  ton  of  the  British  ship, 
and  the  Judicial  Committee  of  H.M.  Privy  Council  confirmed  the 
interpretation  which  the  Admiralty  Court  had  given  to  that  statute. 
The  merchants,  on  behalf  of  whom  the  memorial  has  been  pre- 
pared, conceive  that  the  British  tribunal,  in  applying  the  limita- 
tions of  the  British  municipal  law  to  a  case  of  injury  done  by  a 
British  ship  to  a  Belgian  ship  and  cargo  on  the  high  seas,  have  in- 
fringed a  very  important  principle  of  international  maritime  law, 
inasmuch  as  no  treaty  engagement  that  such  limitation  shall  apply 
to  Belgian  ships  in  cases  of  collision  beyond  the  limits  of  British 
jurisdiction  has  been  entered  into  between  Great  Britain  and 
Belgium,  whilst  the  Belgian  tribunals  afford  to  the  owners  of 
British  ships  and  cargoes  in  cases  of  collision  with  Belgian  ships  on 
the  high  seas  as  ample  a  remedy  as  heretofore.  There  is  thus  no 
longer  any  reciprocity  between  the  two  nations  in  respect,  of  th^ 
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redress  which  their  maritime  tribunals  afford  in  cases  of  collision  on 
the  high  seas. 

The  memorial  was  originally  prepared  with  the  design  of  in- 
voking the  diplomatic  intervention  of  the  Belgian  Government 
with  Her  Majesty's  Government  in  the  hope  of  obtaining  thereby 
some  more  adequate  compensation  for  the  injury  inflicted  upon  the 
Belgian  merchants  than  that  which  the  decision  of  the  British 
tribunals  has  supplied.  That  design  having  for  various  reasons 
been  abandoned,  I  have  the  honour  to  submit  the  subject-matter 
of  the  memorial  to  the  attention  of  the  President  of  the  Committee 
of  Privy  Council  for  Trade,  in  the  hope  that  the  principles  involved 
in  it  may  be  thoughtfully  weighed  when  the  time  for  the  revision 
of  the  British  Statute  Law  shall  arrive. 

I  have  the  honour  to  be,  Sir, 

Your  obedient  humble  Servant, 

Ernst  Emil  Wendt* 

15  Fenohurch  Buildings,  London,  E.C. : 
26  November  1866. 

Memorial  of  J.  P.  Cail,  A.  Halot,  and  Company,  of  Brus- 
sels, Merchants,  and  Others,  the  Owners  ok  part  of  the 
Cargo  laden  on  board  the  Belgian  Steamship  ^  Marie  de 
Brabant/ 

Your  memorialists  are  Belgian  subjects,  owners  of  merchandise 
laden  on  board  the  Belgian  screw  steamship  ^  Marie  de  Brabant,' 
which  sailed  from  Antwerp,  bound  to  different  ports  in  the  Medi- 
terranean and  Black  Seas,  in  the  month  of  April  1863.  The 
Belgian  ship  was  pursuing  her  voyage  in  the  Mediterranean  Sea 
jon  May  15,  1863,  when  at  about  2.30  a.m.  she  was  run  into  by 
the  British  screw  steamship  ^  Amalia,'  and  was,  with  all  her  cargo, 
totally  lost.  The  British  ship,  at  the  time  of  the  collision,  was 
bound  for  the  port  of  Liverpool,  where  she  arrived  on  May  26, 
1803;  and  on  June  8  following  an  action  in  rem  against  the 
British  ship  was  instituted  by  your  memorialists  in  the  High 
Court  of  Admiralty  of  England. 

The  Judge,  assisted  by  Trinity  Masters,  heard  the  cause  on  Au- 
gust 5, 1863,  and  pronounced  the  British  ship  to  be  solely  to  blame. 
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There  were  other  actions  brought  at  the  same  time  against  the 
British  ship  on  behalf  of  the  owners  of  the  Belgian  ship,  and  also 
on  behalf  of  the  owners  of  other  portions  of  the  cargo  lost  on  board 
her,  and  the  Judge  of  the  Admiralty  Court  heard  and  decided  all 
the  actions  at  the  same  time. 

Your  memorialists  are  perfectly  satisfied  with  the  decision  of 
the  High  Court  of  Admiralty  of  England  in  respect  of  the  blame 
of  the  collision,  but  they  find  thems<*lves  aggrieved  by  reason  of 
the  benefit  which  they  would  have  derived  by  proceeding  against 
the  British  ship  in  a  Belgian  Court  exercising  Admiralty  jurisdic- 
tion. It  has  always  been  regarded  as  one  of  the  advantages  of 
proceeding  in  rem  in  the  Admiralty,  that  a  foreign  plaintifi^,  in 
whatever  country  the  Admiralty  jurisdiction  is  exercised,  will  be 
entitled  to  the  benefit  of  the  same  marine  laws  which  would  be 
administered  to  him  in  his  own  country.  Sir  Leoline  Jenkins, 
one  of  the  highest  of  British  authorities  on  matters  of  maritime 
law,  in  reporting  to  the  Crown,  that  the  owners  of  a  French  ship 
might  have  justice  done  to  them  in  the  Admiralty  Court  of 
England,  observes :  '  Having  the  authority  of  two  such  eminent 
persons  in  the  law  (the  Attorney-General  and  the  Solicitor- 
General)  that  this  cause  of  spoil  is  cognisable  in  the  Admiralty,  I 
will  only  add  besides,  that  it  has  been  always  so  till  some  late  in- 
terruptions, and  it  is  not  without  special  satisfaction  to  a  foreign 
plaintiff  that  he  shall  have  the  benefit  of  the  same  marine  laws 
here  that  we  are  judged  by  in  his  country  *  Q  Life  of  Sir  Leoline 
Jenkins,'  vol.  ii.  p.  764). 

Your  memorialists  submit  that  in  the  proceedings  instituted  by 
them  against  the  British  ship  in  the  High  Court  of  Admiralty  of 
England  they  have  not  had  the  benefit  of  the  same  marine  law 
in  respect  of  compensation  for  the  damage  caused  to  them  by  the 
wrongful  navigation  of  the  British  ship  as  would  have  been  ad- 
ministered to  them  in  their  own  country  if  the  British  ship  had 
come  within  the  jurisdiction  of  the  Belgian  Crown,  and  as  would 
have  been  administered  to  the  owners  of  the  British  ship  if  they 
had  proceeded  in  a  cause  of  collision  against  a  Belgian  ship  in  a 
Belgian  Court  exercising  Admiralty  jurisdiction. 

Your  memorialists  submit  that  it  is  a  maxim  of  Admiralty 
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law  that  delictum  in- respect  of  a  collision  between  two  ships  on 
the  high  seas  gives  rise  to  a  maritime  lien,  which  travels  with  the 
wrong-doing  ship  into  whosoever  possession  it  may  pass.  This 
doctrine  was  fully  recognised  by  the  Judicial  Committee  of  Her 
Majesty's  Privy  Council  in  the  case  of  the  'Bold  Buccleogh' 
(Moore's  Privy  Council  Reports,  vii.  p.  284).  This  maritime  lien 
is  the  fourdation  of  a  right  of  action  against  the  wrong-doing 
ship  in  all  Admiralty  Courts ;  the  action  in  rem  being  a  proceeding 
which  the  Admiralty  jurisdiction  has  inherited  from  the  jnrispm* 
dence  of  ancient  Rome,  which,  when  it  authorised  an  injured  party 
to  proceed  by  way  of  arrest  against  the  thing  itself  which  had 
done  the  damage,  instead  of  proceeding  against  the  owners  of  the 
thing  by  citing  them  personally,  made  the  res  itself  liable  to  the 
full  extent  of  its  value  to  make  good  the  plaintiff's  damage.  This 
measure  of  compensatioiji,  which  is  the  peculiar  feature  of  the  pro* 
ceeding  in  rem  under  the  Roman  law,  has  been  found  by  experience 
to  be  so  consistent  with  equity  and  public  policy  as  regards  the 
navigation  of  ships,  that  it  has  been  incorporated  by  the  Legisla- 
tures of  most  European  nations  into  their  municipal  codes  as  a 
governing  rule  for  the  Courts  which  administer  Iheir  territorial  law  in 
regard  to  the  personal  wrongs  of  their  subjects,  whatever  may  be 
the  locus  delicti  as  distinguished  from  the  common  law  of  nations 
in  regard  to  maritime  torts  on  the  high  seas.  The  result  of  this 
positive  legislation  has  been  that,  until  the  judgment  recently  de« 
livered  by  the  High  Court  of  Admiralty  of  England  upon  the 
claim  of  your  memorialists,  the  same  measure  of  compensation  in 
causes  of  damage  on  the  high  seas  has  been  administered  in  the 
municipal  courts  both  of  Great  Britain  and  of  Belgium,  and  in 
the  Admiralty  Court  of  each  country.  It  is  submitted,  however, 
by  your  memorialists  that  the  foundation  upon  which  the  practice 
of  the  Admiralty  Court  in  either  country  rests  is  different  from 
that  upon  which  the  practice  of  the  municipal  courts  pix)ceeds, 
and  that  whilst  the  latter  is  the  creation  of  the  territorial  legisla^ 
ture,  and  may  be  varied  at  its  pleasure,  the  former  can  only  be 
pubject  to  regulations  which  are  consistent  with  the  law  of  nations. 
Your  memorialists  have  on  this  head  the  support  of  the  high 
authority  of  Lord  Stowell  and  Sir  John  NichoU,  who  declined  to 
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apply  the  municipal  law  of  Great  Britain  on  occasions  when  it  wa^ 
sought  to  invoke  it  into  the  Admiralty  Court  as  the  governing  rule 
for  measuring  the  compensation  to  be  awarded  for  damage  in  suits 
between  British  and  foreign  vessels  ;  Lord  Stowell  was  called  upon 
to  apply  the  rule  of  the  British  statute  (53  Geo.  III.  c.  159,  s.  1), 
which  limits  the  responsibility  of  the  owners  of  ships  to  the  value 
of  the  ship  and  its  freight,  in  the  case  of  the  '  Carl  Johan,'  a 
Swedish  vessel,  which  had  been  in  collision  on  the  high  seas  with 
the  '  Edward,*  a  British  vessel ;  but  he  refused,  saying  that  the 
British  statute  was  one  of  domestic  policy,  and  that  with  reference  to 
foreign  vessels  it  only  applied  to  cases  where  the  advantages  and 
disadvantages  of  such  a  rule  were  common  to  them  and  to  British 
vessels ;  that  if  all  States  adopted  the  same  rule  there  would  be  no 
difficulty,  but  that  no  such  general  rule  was  alleged,  and  that  if 
the  law  of  Sweden  adopted  such  a  rule  it  would  apply  to  both 
countries,  but  that  Sweden  could  not  claim  the  protection  of  the 
statute  without  affording  a  similar  protection  to  British  subjects  in 
similar  cases.  Sir  John  NichoU,  in  quoting  this  judgment  of  Lord 
Stowell,  and  commenting  upon  it,  in  the  case  of  the  '  Girolamo ' 
(3  Haggard's  Admiralty  Reports,  187),  observed  that — 'Lord 
StowelFs  judgment  appears  to  be  a  direct  authority  that  these 
acts,  however  binding  on  the  municipal  courts,  nay,  possibly,  even 
on  the  Admiralty  Court  as  between  subject  and  subject,  yet  cannot 
be  set  up  by  a  foreign  ship  in  the  Admiralty  jurisdiction  ; '  and  in 
an  earlier  part  of  the  same  case  (p.  184),  the  same  learned  Judge 
explains  the  principle  upon  which  his  view  proceeds,  remarking 
thatr— 'There  is  another  ingredient  of  some  importance  in  this 
case,  this  defence  (namely,  the  statutory  limitation  of  responsibility) 
is  set  up  by  a  foreign  owner  in  behalf  of  a  foreign  ship  in  a  Court 
governed  by  the  principles  of  international  law,  and  a  question 
arises  whether  a  foreigner  can  in  a  suit  in  this  Court  set  up  as  a 
defence  a  municipal  law  made  to  regulate  municipal  courts  only, 
and  contrary  to  those  general  rules  of  law  which  prevail  amongst 
commercial  nations.  Reciprocity  or  mutuality  has  always  been 
considered  as  one  of  the  leading  principles  of  justice  in  questions 
arising  between  nation  and  nation.  For  example,  by  our  municipal 
law  this  country  established  the  principle  of  restitution  upon  pay- 
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went  o(  salvage  in  cases  of  recapture  of  British  property  foom  the 
enemy  notwithstanding  pemoctucio  infra  prcesidia  or  any  of  those 
old  geiieral  rules  by  which  the  property  of  the  former  owners  was 
held  to  be  extinguished,  but  the  application  of  this  role  to  the 
property  eyen  of  our  allies  in  the  late  war  was  held  to  de- 
pend entirely  upon  its  reciprocity.  Thus,  in  the  case  of  the  *  St. 
lago '  (cited  in  the  '  Santa  Cruz,'  1  Chr.  Rob.  p.  63)  the  property 
was  adjudged  as  prize  to  the  recaptors  on  the  ground  of  its  not 
being  shown  that  restitution  of  the  property  of  an  ally  upon  pay- 
ment of  salvage  was  the  rule  of  the  Spanish  law;  and  in  the 
case  of  the  '  Santa  Cruz '  itself,  the  same  principle  was  applied 
with  respect  to  Portugal,  but  upon  the  country  afterwards  en- 
gaging prospectively  to  restore  upon  payment  of  salvage  British 
property  recaptured  by  Portuguese  subjects,  the  rule  was  made 
mutual. 

Your  memorialists  submit  that  the  reciprocity  which  Lord 
Stowell  and  Sir  John  NichoU  require  as  an  essential  condition  to 
authorise  a  Court  of  Lnitemational  Law  to  apply  a  positive  rule 
enacted  by  the  Legislature  of  the  State  in  which  the  Court  sits  to 
the  subjects  of  another  State,  does  not  exist  unless  the  Courts  of 
the  other  State  apply  the  same  rule  in  analogous  cases  which  come 
before  them ;  in  other  words,  the  Courts  of  each  State  must  be 
authorised  and  allowed  by  their  respective  Legislatures  to  apply  one 
and  the  same  rule ;  but  the  learned  Judge  of  the  High  Court  of 
Admiralty,  in  dealing  with  the  claim  of  your  memorialists,  has 
proceeded  upon  a  diflferent  view  of  the  principle  of  reciprocity  when 
he  says  that — *  If  the  statute  in  question  (25  &  26  Vict.  cap.  10) 
gives  the  right  of  limited  liability  to  the  British  shipowner  and 
the  foreign  shipowner  alike,  if  there  be  perfect  reciprocity,  then 
complete  justice  is  done,  and  the  former  objection,  that  it  was  un- 
just to  give  relief  to  the  British  owner  when  a  similar  relief  was 
denied  to  the  foreigner,  is  removed.'  Your  memorialists  submit 
that  Lord  Stowell  and  Sir  John  NichoU  did  not  hold  themselves 
precluded  by  the  language  of  the  British  statute  from  giving  the 
same  relief  to  both  British  and  foreign  shipowners  alike,  but  they 
declined  to  extend  to  Swedish  shipowners  the  relief  which  was  given 
to  all  shipowners  in  general  words  by  the  statute,  because  there  was 
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no  reciprocity  in  such  matters  between  Great  Britain  and  Sweden ;  in- 
other  words,  because  a  different  rule  prevailed  in  the  Swedish  Courts. 

The  mode  in  which  the  learned  Judge  of  the  High  Court  of 
Admiralty  came  to  apply  the  Biitish  statute  to  the  claims  of  your 
memorialists  may  be  thus  briedy  stated : — 

The  owners  of  the  British  ship,  the  defendants,  immediately 
upon  the  plaintiffs  instituting  their  action  in  rem  against  the  ship' 
under  the  Admiralty  law,  instituted  a  suit  against  the  plaintiffs 
'personally  in  the  Admiralty  Court,  under  the  provisions  of  two 
British  statutes.  One  of  these  statutes  (24  Vict.  c.  10)  was  passed 
in  1861,  and  enacted,  that  whenever  any  ship  is  under  arrest  of  the 
High  Court  of  Admiralty,  the  said  Court  shall  have  the  same  powers 
as  are  conferred  upon  the  High  Court  of  Chancery  in  England  by 
the  ninth  part  of  the  Merchant  Shipping  Act,  1854.  It  may  be 
observed  that  the  ninth  part  of  the  Merchant  Shipping  Act  had 
been  held  by  the  learned  Judge,  up  to  the  passing  of  24  Vict.  c.  10, 
to  apply  only  to  British  ships. 

The  other  statute  (25  &  26  Vict,  c.  10),  entitled  the  *  Merchant 
Shipping  Act  Amendment  Act,  1862,'  has  enacted  that '  the  owners  of 
any  ship,  whether  British  or  foreign,  shall  not  in  cases  where  with- 
out their  actual  fault  or  knowledge  any  loss  or  damage  is  by  reason 
of  thQ  improper  navigation  of  such  ship  caused  to  any  other  ship 
or  boat,  or  to  any  goods,  merchandise,  or  other  things  whatever,  on 
board  any  other  ship  or  boat,  be  answerable  in  damages  to  an 
Aggregate  amount  exceeding  eight  pounds  for  each  ton  of  the  ship's 
tonnage.' 

The  learned  Judge  of  the  High  Court  of  Admiralty  held  that 
he  wad  bound  to  apply  the  provisions  of  this  British  statute  to  the 
claim  of  yout  memorialists,  although  the  cause  of  action  did  not 
arise  in  British  watenr,  and  to  hold  that  your  memorialists  were 
not  entitled  to  compensation  up  to  the  value  of  the  res  itself,  but 
only  up  to  the  arbitrary  limit  of  eight  pounds  per  ton  of  the  tonnage 
of  the  British  ship. 

Your  memorialists  have  been  led  to  believe,  from  studying  the 
course  of  decisions  in  the  High  Court  of  Admiralty  of  England, 
that  it  was  an  axiom  of  international  law  recognised  by  those 
Courts  that  no  State  has  authority  to  bind  by  its  territorial  law 
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any  but  its  own  members  or  sncb  members  of  other  States  as  are 
within  its  territory,  and  that  it  was  a  principle  of  international 
jurisprudence  admitted  by  those  Courts,  that  Courts  administering 
the  law  of  nations  are  bound  so  to  narrow  the  interpretation  of  the 
general  language  of  municipal  statutes  as  to  keep  them  in  harmony 
with  the  law  of  nations.  Lord  Stowell  has  aflSrmed  this  principle 
in  the  case  of  *Le  Louis'  (2  Dodson,  239),  when  he  says  that 
*  neither  a  British  Act  of  Parliament  nor  any  Commission  founded 
on  it  can  affect  any  right  or  interest  of  foreigners,  unless  they  are 
founded  upon  principles  and  impose  regulations  which  are  con- 
sistent with  the  law  of  nations.  That  is  the  only  law  which  Great 
Britain  can  apply  to  them,  and  the  generality  of  any  terms  em- 
ployed in  an  Act  of  Parliament  must  be  narrowed  in  construction 
by  a  religious  adherence  thereto.' 

Your  memorialists  submit  that  when  the  owner  of  an  American 
ship,  the  *  Wild  Ranger,'  which  had  been  arrested  in  a  cause  of 
collision  in  the  Admiralty  Court  by  the  owner  of  a  British  vessel, 
filed  a  petition  under  24  Vict.  c.  10,  s,  13,  for  a  declaration  of 
limited  liability  in  its  favour  under  the  provisions  of  the  Merchant 
Shipping  Act,  1854,  the  learned  Judge  of  the  High  Court  of 
Admiralty  held  that  the  American  defendant  was  not  within  the 
beneficial  operations  of  the  Merchant  Shipping  Act,  1854,  s.  504, 
although  the  language  of  the  section  is  most  general,  viz.  ^No 
owner  of  any  aea-gomg  ship^  where  any  loss  or  damage  is  by  reason 
of  the  improper  navigation  of  such  ship  without  his  actual  fault  or 
privity  caused  to  any  other  ship  or  boat,  or  to  any  goods,  merchan- 
dise, or  other  things  whatsoever,  on  board  any  other  ship  or  boat, 
shall  be  answerable  in  damages  beyond  the  value  of  his  ship  and 
the  freight.'  The  collision  in  the  case  of  this  American  ship  had 
occurred  on  the  high  seas,  and  the  American  shipowner  claimed 
the  benefit  of  the  statute  as  being  the  lex  fori  on  the  principle  that 
the  lex  fori  is  a  conclusive  rule  in  all  questions  of  remedy.  But 
the  learned  Judge  of  the  High  Court  of  Admiralty  held  that  the 
Court  of  Chancery  had  rightly  decided  in  the  case  of  Cope  v.  Doherty 
(2  De  6ex  &  Jones,  614)  that  the  British  statute  giving  limited 
liability  did  not  apply  to  foreign  ships  on  the  high  seas,  and 
that  it  made   no  difference  in   the  construction  of  the   statute 
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whether  the  foreign  ship  came  into  collision  with  another  foreign 
ship,  as  in  Cope  v,  Doherty,  or  with  a  British  ship,  and  the  learned 
Judge  went  on  to  cite  a  passage  fix>m  the  decision  of  Yice-Chan- 
cellor  Wood  in  the  Greneral  Iron  Screw  Collier  Company  v.  Schur- 
manns  (1  Johnson  &  Hemming,  193)  in  the  following  words :  ^  I 
adhere  to  the  opinion  which  I  expressed  in  Cope  v.  Doherty,  that  a 
foreign  ship  meeting  a  British  ship  on  the  open  ocean  cannot  be 
abridged  of  any  of  her  rights  by  any  Act  of  the  British  Legis- 
lature.' 

The  learned  Judge  of  the  High  Court  of  Admiralty  on  this 
occasion  held  l^mself  bound  to  put  the  same  construction  on  the 
British  statute  in  regard  to  limited  liability  as  the  Court  of 
Chancery  had  done,  and  declined  to  apply  it  to  the  owners  of 
foreign  ships  which  came  into  collision  with  British  ships  on  the 
high  seas. 

The  same  learned  Judge,  in  deciding  upon  the  claims  of  your 
memorialists,  has  held  that  he  was  bound  to  draw  a  substantial 
distinction  between  the  words  of  the  Merchant  Shipping  Act, 
1854,  which  says  that  ^no  owner  of  any  sea-going  ship  shall  be 
answerable  in  damages,'  and  the  words  of  the  Merchant  Shipping 
Act  Amendment  Act,  1862,  which  says  that  *  the  owners  of  any  ship, 
wlieiher  British  or  foreign^  sliall  not  be  answerable  in  damages.' 

In  construing  the  latter  section  he  says :  '  I  must  look  to  see 
whether  it  purports  to  affect  the  owners  of  British  ships  and  the 
owners  of  foreign  ships,  and  if  I  find  from  the  words  of  the  section 
and  from  the  whole  context  and  subject-matter  that  it  was  the  in- 
tention of  the  statute  to  make  limited  liability  for  both  British 
and  foreign  ships,  then  I  consider  there  is  no  serious  objection  to 
the  British  Parliament  legislating  for  foreigners '  (Moore's  Privy 
Council  Eeports,  N.S.  i.  475). 

Your  memorialists,  however,  submit  that  the  fact  of  the  British 
Parliament  having  legislated  for  foreigners  does  not  of  itself  remove 
all  serious  objections  to  its  so  doing,  or  establish  its  right  to  do  so 
in  matters  in  which  the  subjects  of  foreign  States  are  not  subject 
to  British  jurisdiction,  and  that  the  general  language  of  a  British 
statute  is  not  sufficient  to  warrant  the  Admiralty  Court  in  applying 
it  to  foreigners,  unless  the  place  in  which  the  cause  of  action  arose 
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was  subject  ix)  British  jnrisdiction.  Thus  the  Very  words  d£  the 
Merchant  Shipping  Act  Amendment  Act,  1854,  which  the  learned 
Jadge  of  the  High  Court  of  Admiralty  distinguishes  from  the 
words  of  the  Merchant  Shipping  Act  Amendment  Act,  1862,  were 
held  by  Vice-Chancellor  Wood,  in  the  case  of  the  General  Iron 
Screw  Collier  Company  v.  Schurmanns,  'to  be  applicable  to 
foreigners  where  such  foreigners  were  within  British  jwriadidion^ 
and  he  applied  the  principle  of  limited  liability,  as  enacted  by  the 
general  words  of  the  Act  of  1854,  to  the  case  of  a  British  ship 
which  had  damaged  a  foreign  ship  by  collision  happening  within 
three  miles  from  the  shore  of  the  United  Kingdom,  seeing  that 
the  place  where  the  cause  of  action  arose  was  within  British  juris- 
diction. This  decision  of  the  Yice-Chancellor  is  referred  to  in 
the  judgment  of  the  Privy  Council  upon  your  memorialists' 
appeal. 

Your  memorialists  submit  that,  having  exhausted  the  ordinary 
means  of  redress  which  were  open  to  them,  by  instituting  pro- 
ceedings in  the  High  Court  of  Admiralty  of  England,  and  by 
appeal  to  the  Judicial  Committee  of  Her  Majesty's  Privy  Council, 
and  haying  been  deprived  by  an  interpretation  which  those  Courts 
have  concurred  in  giving  to  the  municipal  law  of  Great  Britain,  of 
the  full  benefit  of  the  maritime  lien,  to  which  they  were  entitled 
under  the  law  of  nations,  they  may  with  reason  apply  to  Her 
Majesty's  Government  to  make  good  to  them  their  loss,  sedng  that 
Her  Majesty's  Courts  afford  them  no  means  of  obtaining  compensa- 
tion to  which  they  are  entitled  under  the  law  of  nations  for  the 
injurious  conduct  of  Her  Majesty's  subjects  in  running  down 
the  Belgian  ship  and  sinking  their  merchandise  on  the  high  seas. 

Your  memorialists  submit  that  the  value  of  their  merchandise 
lost  on  board  the  Belgian  ship,  in  consequence  of  the  wrongful  act 
of  Her  Majesty's  subjects  on  the  high  seas,  is  I7,762Z.  Is.  4d., 
whilst  they  have  only  been  allowed  to  recover  in  the  Admiralty 
Court  the  sum  of  6,757i.  8«.  3i.,  being  their  proportion  of  the 
statutory  value  of  the  British  ship,  and  that  whilst  that  statutory 
value  has  been  calculated  at  the  rate  of  82.  per  ton,  and  no  more, 
under  the  Merchant  Shipping  Amendment  Act,  1862,  the  real 
value  of  the  British  ship  would  have  been  estimated  in  the  market 
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at  about  30^  per  ton,  to  the  fall  benefit  of  wluch  value  your 
memorialists  submit  they  are  entitled  under  the  law  of  nations. 

J.  F.  Cail,  Halot,  &  Co. 

Molenbeck  St.  Jean,  prds  BruxeUes, 

le  neuf  fSvrier  1800  soixanie-six. 

Yu  par  nous,  Bourgmestre  de  la  Commune  de  Molenbeck  Saint- 
Jean,  pour  legalisation  de  la  signature  de  MM.  J,  F.  Cail, 
Halot,  &  ClB. 

0Pr.  le  Bourgmestre, 
L'^chevin, 
Charlbs  Piers. 

Molenbeck  St.  Jean,  le  10  fevrier  1866. 

0yu  pour  legalisation  de  la  signature  de  Monsieur 
Charles  Piers,  qualifi^  ci-dessus. 
Le  Oouvemeur  da  Brabant, 
Dubois  Thorn. 
Bruxelles,  10  fSvrier  1866. 

I  certify  the  above  to  be  the  signature  of  Mr.  Dubois  Thorn, 
Governor  of  the  province  of  Brabant,  in  the  Kingdom  of  Belgium. 
Brussels,  this  tenth  day  of  February  1866. 
^    ^  Thos.  Jas.  Maltby, 

H,B,M,  Vice-Consul  at  Brussels. 


(     L.S.      j 


Board  of  Trade,  Whitehall : 

December  28, 1866. 


Sir, — ^I  am  directed  by  the  Board  of  Trade  to  acknowledge  the 
receipt  of  your  letter  of  the  26th  ultimo,  forwarding  a  memorial 
from  certain  merchants,  subjects  of  the  kingdom  of  Belgium, 
and  owners  of  part  of  the  cargo  of  the  Belgian  S.S.  ^  Marie  de 
Brabant,'  protesting  against  the  decision  of  the  Judicial  Committee 
of  the  Privy  Council  in  the  matter  of  appeal  from  the  High  Court  of 
Admiralty^  in  the  case  of  the  collision  between  the  S.S.  *  Marie  de 
Brabant,'  and  the  British  S.S.  *  Amalia,'  by  which  the  liability  of 
the  owners  of  the  *  Amalia '  was  held  to  be  limited  to  the  sum  of 
81.  per  ton  upon  the  tonnage  of  the  ship,  under  section  54  of  the 
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Merchant  Shipping  Act  Amendment  Act,  1862,  and  submitting 
whether  the  memorialists  are  not  entitled  under  th6  General  Maritime 
Law  to  compensation  for  their  losses  to  the  full  extent  of  the  value  of 
the  ^  Amalia,'  which  was  supposed  to  be  about  30Z*  per  ton,  also 
that  the  above  decision .  is  inconsistent  with  previous  decisions 
of  the  Court  of  Admiralty  and  other  British  Courts  in  similar 
cases. 

I  am  to  inform  you  that  the  case  has  received  the  very  careful 
consideration  of  this  Board. 

In  reply,  I  am  to  observe,  in  the  first  place,  that  the  law  under 
which  the  case  in  question  was  decided  is  based  upon  the  principle 
of  complete  reciprocity ;  because,  had  the  claim  been  made  by  the 
owners  of  a  British  ship  or  cargo  against  a  foreign  ship,  the  lia- 
bility of  the  foreign  shipowner  would  be  limited  just  as  much  as  the 
liability  of  a  British  shipowner  is  limited  where  the  claim  is  by 
a  foreigner.  It  appears  further  to  the  Board  of  Trade  that  the 
foreigner  who  comes  into  the  Courts  of  this  country  to  sue  must 
take  the  remedy  as  he  there  finds  it,  and  can  have  no  ground  for 
complaint  if  he  is  treated  in  the  same  manner  in  which  British 
ships  and  British  subjects  are  treated  in  the  same  Courts. 

I  am  to  add  that  the  Board  of  Trade  are  not  aware  that  there  is 
any  uniform  maritime  law  binding  upon  different  nations  by  which 
the  measure  and  limit  of  liability  in  case  of  collisions  on  the  high 
seas  is  determined.  Different  nations  may  and  do  fix  different 
measures  and  limits,  and  all  that  can  be  required  by  principles  of 
reciprocity  is,  that  foreign  shipowners  shall  have  the  same  rights 
and  the  same  limit  of  liability  as  shipowners  belonging  to  this 
country. 

Under  these  circumstances  I  am  to  request  that  you  will  be  so 
good  as  to  inform  the  memorialists  that  whilst  the  Court  of  law  has 
in  the  case  in  question  decided  as  it  was  bound  to  do,  according  to 
the  statute  law  of  the  country,  there  is  not,  in  the  opinion  of  the 
Board  of  Trade,  any  reason  to  suppose  that  the  decision  is  incon* 
sistent  with  the  principles  of  international  maritime  law. 

I  am.  Sir,  your  obedient  Servant, 

T.  H.  Farrer. 
E.  E.  Wendt,  Esq. 
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The  Secreta/ryj  Board  of  Trade^  Whitehall^  S.W. 

Sir, — ^I  am  favoured  with  your  communication  of  the  28th 
instant,  and  take  the  earliest  opportunity  of  expressing  my  grateful 
thanks  to  my  Lords  for  the  careful  consideration  which  you  inform 
xne  has  been  given  to  the  memorial  laid  before  them  by  me  in  the 
case  of  the  '  Marie  de  Brabant/  and  being  thoroughly  convinced 
that  a  reconsideration  of  the  matter  would  very  materially  alter  the 
views  by  which  the  revision  of  the  Merchant  Shipping  Act  will 
.be  influenced,  I  feel  it  my  duty,  in  a  few  words,  to  express  my 
regret  that  the  Board  of  Trade  should  have  thought  it  necessary 
to  proclaim  so  decidedly  their  adherence  to  the  principles  laid 
down  by  the  judicial  authorities  before  whom  the  case  was  heard  ; 
and  also  to  point  out  how  those  principles,  and  the  arguments  by 
which  they  are  supported,  appear  to  me  to  be  faulty  and  untenable. 

The  whole  point  at  issue  seems  to  rest  upon  the  true  meaning 
of  the  word  *  reciprocity,'  for  Dr.  Lushington  in  his  judgment 
says :  '  If  the  statute  in  question  gives  the  right  of  limited  liability 
to  the  British  shipowner  and  the  foreign  shipowner  alike,  if  there 
be  perfect  reciprocity,  then  complete  justice  is  done,'  while  the 
Board  of  Trade  now  adopt  the  same  mode  of  expression,  and  say 
that  the  law  in  question  *  is  based  upon  the  principle  of  complete 
reciprocity,'  because  a  British  and  a  foreign  ship  would,  in  our 
Courts,  be  treated  alike. 

Now,  I  venture  to  refer  to  the  dictionaries  for  the  exact 
meaning  of  the  word  '  reciprocity,'  and  I  find  Johnson  defines  it 
as  a  *  reciprocal  obligation,'  while  '  reciprocal '  he  holds  to  mean, 

*  acting  in  vicissitude — mutual — done  by  each  to  each — mutually 
interchangable.'    Webster  defines  the  word  'reciprocity'  to  be 

*  mutual  action  and  reaction.'  The  meaning  which  I  claim  for  the 
.expression  is  quite  in  accordance  with  these  authorities,  and  I 
venture  to  submit  that  it  cannot  properly  be  narrowed  into  a 
synonym  for  '  similarity  or  impartiality,'  as  has  been  done  in  the 
case  in  question. 

By  way  of  illustration,  I  will  assume  A  and  B  to  be  the  British 
and  Belgian  Legislatures  respectively  ;  C  to  be  a  British,  and  D  a 
Belgian  shipowner.    My  contention  is,  that  the  Courts  of  A  should 
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give  to  D  the  same  relief  as,  cceteris  paribus j  B  would,  give  to  0, 
and  vice  versd ;  in  other  words,  C  and  D  should  know  that,  whether 
they  apply  to  A  or  B,  the  same  justice  would  be  done  them ;  this 
is  complete  reciprocity.  The  narrower  view  is,  that  all  obligations 
have  been  fulfilled  if  A  treats  C  and  D  alike,  leaving  B  out  of  the 
question  altogether;  this  is  impartiality.  The  former  is  the 
proper  basis  of  International  Law ;  the  latter  of  the  more  narrow 
municipal  legislation. 

The  further  argument  that  a  foreigner  coming  to  our  Courts  to 
sue  must  take  the  same  remedy  as  we  give  to  our  own  ships  may, 
I  think,  be  disposed  of  in  a  few  words.  For  this  purpose  it  is  only 
necessary  to  point  out  that  proceedings  for  damage  must,  in  a  ma- 
jority of  cases,  be  taken  before  the  Courts  of  the  country  to  which 
the  wrong-doer  belongs.  The  owner  of  a  British  ship  sunk  on  the 
high  seas  by  the  default  of  a  Belgian  would  not  be  likely  to  wait 
until  he  might  happen  to  find  the  Belgian  ship  in  one  of  our  own 
ports,  but  would  at  once  go  to  Belgium  to  claim  redr^s.  The 
effect  of  the  recent  decisions  is,  therefore,  to  give  immunity  to  our 
own  subject  when  he  is  the  wrong- doer,  leaving  him  to  obtain  his 
remedy  in  full  in  a  foreign  Court,  when  he  is  in  the  right ! 

In  conclusion,  as  by  the  comity  of  nations  certain  principles  of 
International  Law  have  been  generally  adopted  and  adhered  to,  so 
the  principle  first  established,  as  I  am  advised,  by  the  Code  de 
Commerce,  was  almost  universally  adhered  to,  viz.  that  the  damage 
caused  should  be  made  good  by  the  wrong-doing  ship  and  freight 
as  far  as  their  value  went ;  and  this  became,  therefore,  a  funda- 
mental principle  of  General  Maritime  Law,  not  adopted  by  treaty 
obligations,  but  by  the  uniform  decisions  of  the  Courts  of  those 
countries  whose  subjects  were  mostly  interested  in  maritime  inter- 
course, viz.  France,  the  United  States,  and  Great  Britain,  and  s6 
remained  until  our  legislation  of  1862. — I  have  the  honour  to  bei^ 

Sir, 

Your  most  obedient  Servant, 

E.  E.  Wendt. 
15  Fenchurch  Boildisgs :  December  81, 1866. 
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IV. 

OBSERVATIONS  ON 

17  &  18  Vict  cap.  104.     The  Merchant  Shipping  Act, 
1854. 

17  &  18  Vict.  cap.  120.     The  Merchant  Shipping  Repeal 

Act,  1854. 

18  &  19  Vict.  cap.  91.     The  Merchant  Shipping  Act 

Amendment  Act,  1855. 
25  &  26  Vict.  cap.  63.     The  Merchant  Shipping  Act 
Amendment  Act,  1862. 

15  Fenchurch  Buildings, 

London :  December  1866. 

Introductoby  Eemarks. 

It  is  impossible  to  deny  that  the  issuing  of  the  Merchant 
Shipping  Act  (17  &  18  Vict.  cap.  104),  1854,  was  in  so 
far  a  complete  success,  as  it  not  only  brought  into  opera- 
tion very  useful  enactments  on  matters  connected  with 
the  Maritime  Law  of  the  country,  which  had  been  pre- 
viously entirely  neglected  by  the  Legislature,  but  has 
proved  beyond  doubt  that  when  in  course  of  time  thia 
Principal  Act  with  its  Eepeal  Act  (17  &  18  Vict,  cap, 
120),  1854,  and  its  Amendment  Acts  (18  &  19  Vict.  cap. 
91),  1855,  and  (25  &  26  Tict.  cap.  63),  1862,  should  have 
been  properly  revised,  so  complete  and  efficient  a  codifi- 
cation could  be  arrived  at  that  even  foreign  Governments 
would  acknowledge  its  usefulness,  and  would  not  be  slow 
in  adopting  it  without  much  diplomatic  interference ;  by 
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this  hitherto  unusual  but  certain  process  the  chances  are 
not  very  remote  that  the  Legislature  of  our  country  may 
be  able  to  lay  the  foundation  of  what  is  acknowledged  to 
be  generally  wanting — a  Codification  of  International  and 
General  Maritime  Law. 

No  power  is  so  well  able  to  take  the  initiative  in  so 
noble  a  design  as  Great  Britain,  but  I  admit  the  difficulties 
can  only  be  overpowered  by  doing  justice  to  all  acknow- 
ledged international  principles,  and  by  not  attempting  to 
particularise  too  much. 

The  more  general  the  views  taken  in  fixing  upon  prin- 
ciples, the  greater  the  chances  of  our  final  success. 

The  following  observations  have  been  prepared  with 
the  intention  that  whenever  the  Board  of  Trade  should 
think  the  time  arrived  for  a  proper  revision  of  the  above 
Acts — ^which  I  sincerely  hope  is  not  far  distant — they 
may  be  considered  as  suggestions  of  a  mind  for  thirty 
years  practically  engaged  in  treating  matters  of  Inter- 
national and  General  Maritime  Law. 

That  one  complete  Act  would  generally  be  preferred 
to  another  Amendment  Act  I  ought  not  to  omit  to  state, 
and,  although  enactments  as  to  the  Law  of  General 
Average,  of  Freight,  of  Bottomry,  and  of  Marine  Insurance 
would  be  very  desirable  indeed,  I  would  rather  recom- 
mend the  postponement  of  legislation  on  the  two  last 
subjects,  Bottomry  and  Marine  Insurance,  than  see  further 
delayed  what  may  be  called  the  issue  of  the  first  or  prin- 
cipal Code  on  matters  of  General  Maritime  Law, 

The  embodying  into  the  new  Maritime  Law  of  the 
International  General  Average  Eules  (framed  at  York  in 
1864,  under  the  auspices  of  the  late  Lord  Chief  Baron, 
Sir  Fitzroy  Kelly,  and  of  Lord  Penzance)  and  the  Inter- 
national Law  of  Affreightment  (framed  at  Sheffield  in  1865, 
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under  the  auspices  of  the  then  Queen's  Advocate,  Sir 
Eobert  Phillimore  ^)  would  undoubtedly  be  very  accept- 
able to  the  mercantile  community  in  general. 

How  far  an  alteration  in  the  present  system  of  stating 
averages  could  improve  its  efficiency  by  establishing  a 
state  of  things  similar  to  that  in  practice  on  the  Continent 
will  have  to  be  very  carefully  considered. 

I  think  it  would  not  be  difficult  to  issue  a  regulation 
which,  without  at  all  interfering  with  the  independent 
action  of  the  average  stater,  would  more  than  hitherto 
secure  a  proper  execution  of  the  average  statements,  and 
prevent  the  ridiculous  delay  which  now  only  too  frequently 
takes  place  before  a  definite  settlement  of  questions  of 
General  Average  can  be  arrived  at,  to  the  great  prejudice 
of  all  parties  concerned.^ 

17  &  18  Vict.  cap.  104. 

the  merchant  shipping  act,  1864. 

Part  II. — British  Ships — Their  Ownership,  Measuremetd  avd 

Registry. 

18.  No  ship  shall  be  deemed  to  be  a  British  ship  unless  she  be- 
longs wholly  to  Owners  of  the  following  description ;  that  is  to  say : — 

1.  Natural-bom  J?n<wA  subjects : 

Provided  that  no  natural-bom  subject  who  has  taken  the 
oath  of  allegiance  to  any  foreign  sovereign  or  state  shall 
be  entitled  to  be  such  Owner  as  aforesaid,  unless  he  has, 
subsequently  to  taking  such  last-mentioned  oath,  taken 
the  oath  of  allegiance  to  Her  Majesty,  and  is  and  con- 
tinues to  be  during  the  whole  period  of  his  so  being,  an 
Owner,  resident  in  some  place  within  Her  Majesty's 
dominions ;  or,  if  not  so  resident,  member  of  a  British 

*  Late  Judge  of  the  High  Court  of  Admiralty. 

'  Since  these  obBervations  were  made,  the  Average  Adjusters*  Asso- 
ciation has  been  formed,  which  has  caused  a  decided  improvement  in  the  state 
of  things  here  complained  of. 

M  M 
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factoiy,  or  partner  in  a  house  actually  carrying  on  busi- 
ness in  the  United  Kingdom,  or  in  some  other  place 
within  Her  Majesty's  dominions. 

2.  Persons  made  denizens  by  letters  of  denization,  or  naturalised 

by  or  pursuant  to  any  Act  of  the  Imperial  Legislature, 
or  by  or  pursuant  to  any  Act  or  ordinance  of  the  proper 
legislative  authority  in  any  British  possession. 
Provided  that  such  persons  are,  and  continue  to  be,  during 
the  whole  period  of  their  so  being  Owners,  resident  in 
some  place  within  Her  Majesty's  dominions,  or,  if  not 
so  resident,  members  of  a  British  factory,  or  partners  in 
a  house  actually  carrying  on  business  in  the  United 
Kingdom,  or  in  some  other  place  within  Her  Majesty's 
dominions,  and  have  taken  the  oath  of  allegiance  to  Her 
Majesty  subsequently  to  the  period  of  their  being  so 
made  denizens  or  naturalised. 

3.  Bodies  corporate  established  under,  subject  to  the  laws  of, 

and  having  their  principal  place  of  business  in  the  United 
Kingdom,  or  some  British  possession. 

It  is  evident  that  this  section  does  not  sanction  the 
bearing  allegiance  to  two  Sovereigns  and  owning  vessels 
under  their  two  respective  flags  at  the  same  time ;  never- 
theless it  is  a  fact  that  a  naturalised  British  subject  owning 
a  vessel  or  vessels  registered  at  the  London  Custom  House, 
has  during  the  time  of  his  residence  in  this  country  reas- 
sumed  his  Prussian  nationality,  become  a  citizen  and  mer- 
chant in  one  of  the  Prussian  ports,  and  owns  vessels  under 
the  Prussian  as  well  as  under  the  British  flag.  The  conse 
quences  which  may  only  too  easily  arise  from  such  a  state 
of  things  in  case  of  war  are  apparent.  A  perusal  of  the 
return  of  the  number  and  tonnage  of  American  vessels  sold 
to  British  subjects  in  the  year  1863  most  clearly  shows  the 
temptation  to  which  unscrupulous  persons  are  exposed  in 
such  times,  and  the  necessity  of  more  strict  regulations.  I 
would  suggest  the  addition  of  the  following : — 
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(4)  'The  right  to  own  a  British  ship  ceases  at  any 
time  that  a  person,  although  residing  within  Her 
Majesty's  dominions,  becomes  citizen  or  merchant 
in  another  country/ 

Part  III. — Masters  and  Seamen, 

109.  The  various  provisions  of  the  third  part  of  this  Act  shall 
have  the  following  applications,  unless  the  context  or  subject- 
matter  requires  a  different  application ;    (that  is  to  say), 

So  much  of  the  third  part  of  this  Act  as  relates  to  the  delivery 
or  transmission  of  lists  of  Crews  to  the  Registrar-General  of  Sea- 
men shall  apply  to  all  Fishing  Vessels  belonging  to  the  United 
Kingdom,  whether  employed  exclusively  on  the  Coasts  of  the 
United  Kingdom  or  not;  to  all  ships  beloDging  to  the  l^riniiy 
House,  or  the  Commissioners  of  Northern  Lighthouses,  constituted 
as  hereinafter  mentioned,  or  the  Port  of  Uublin  Corporation,  and 
to  all  pleasure  Yachts,  and  to  the  Ownera,  Masters,  and  Crews  of 
such  ships : 

So  much  of  the  third  part  of  this  Act  as  relates  to  the  delivery 
and  transmission  of  list»  of  Crews,  and  to  the  Wages  and  Effects  of 
deceased  Seamen  and  Apprentices,  shall  apply  to  all  sea-going 
British  ships,  wherever  registered,  of  which  the  Crews  are  discharged 
or  whose  final  port  or  destination  is  in  the  United  Kingdom,  and  to 
the  Owners,  Masters,  and  Crews  of  such  ships : 

So  much  of  the  third  part  of  this  Act  as  relates  to  the  shipping 
and  discharge  of  Seamen  in  the  United  Kingdom  shall  apply  to  all 
sea-going  British  ships,  wherever  registered,  and  to  the  Owners, 
Masters,  and  Crews  of  such  ships  : 

So  much  of  the  third  part  of  this  Act  as  relates  to  Seamen 
volunteering  into  the  Royal  Navy  shall  apply  to  all  sea-going 
British  ships,  wherever  registered,  and  to  the  Owners,  Masters,  and 
Crews  of  such  ships,  wherever  the  same  may  be : 

So  much  of  the  third  part  of  this  Act  as  relates  to  rights  to 
Wages  and  remedies  for  the  recovery  thereof;  to  the  shipping  and 
discharge  of  Seamen  in  foreign  ports ;  to  leaving  Seamen  abroad 
and  to  the   relief  of  Seamen  in  distress  in  foreign  ports ;   to  the 

M  M  2 
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provisions,  health,  and  accommodation  of  Seamen ;  to  the  power  of 
Seamen  to  make  complaints;  to  the  protection  of  Seamen  firom 
imposition ;  to  discipline ;  to  Naval  Conrts  on  the  high  seas  and 
abroad ;  and  to  crimes  committed  abroad  ;  shall  apply  to  all  sliips 
registered  in  any  of  Her  Majesty's  dominions  abroad,  when  sach 
ships  are  out  of  the  jurisdiction  of  their  respective  Grovemments, 
and  to  the  Owners,  Masters,  and  Crews  of  such  ships : 

And  the  whole  of  the  third  part  of  this  Act  shall  apply  to  all 
sea-going  ships  registered  in  the  United  Kingdom  (except  such  as 
are  exclusively  employed  in  fishing  on  the  coasts  of  the  United 
Kingdom,  and  such  as  belong  to  the  Trinity  Hovse^  the  Com- 
missioners of  Northern  Lighthouses,  or  the  Port  of  Dublin  Corpora- 
tion, and  also  except  pleasure  Yachts),  and  also  to  all  ships  vegiB^ 
tered  in  any  British  possession  and  employed  in  trading  or  goings 
between  any  place  in  the  United  Kingdom  and  any  place  or  places 
not  situate  in  the  possession  in  which  such  ships  are  registered, 
and  to  the  Owners,  Masters,  and  Crews  of  such  ships  respectively, 
wherever  the  same  may  be. 

Under  the  head  of  provisions  applicable  to  *  Colonial 
Sliips '  should  be  inserted  the  words :  *  Examinations  and 
Certificates  of  Masters  and  Mates/ 

The  present  system  of  rendering  examinations  not 
obligatory  on  all  masters  and  mates  sailing  vessels  under 
the  British  flag  must  improperly  and  unjustly  confer 
advantages  on  colonial  ships  to  which  they  are  not  en- 
titled, as  scarcely  any  merchant  or  underwriter  is  aware 
of  the  disadvantages  to  which  he  may  possibly  subject  his 
property  on  board  of  a  vessel  the  navigation  of  which, 
although  under  the  British  flag,  is  not  conducted  by  two 
officers  whose  competency  is  vouched  for,  and  who  con- 
sequently cannot  be  made  to  bear,  what  is  almost  the 
only  effective  punishment  in  case  of  misconduct,  viz, 
the  cancelling  or  suspending  of  their  respective  cer- 
tificates. 

In  the  case  of  the  'Trail'  which  I  brought  to  the 
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notice  of  the  Board  of  Trade  in  1863,  the  disadvantages 
of  such  a  state  of  things  were  made  most  apparent,  and 
in  the  case  of  the  *  Lucy,'  Captain  Dahl,  which  was  lost 
in  1864  while  on  a  voyage  from  Capetown  to  East  London, 
and  in  which  most  suspicious  circumstances  came  to  light, 
no  satisfactory  result  was  arrived  at,  because  neither 
master  nor  mate  had  any  certificate  whatever.  I  there- 
fore do  not  imagine  any  grave  reasons  will  be  adduced 
against  the  suggested  alteration,  with  which,  of  course, 
an  exact  definition  of  the  home  trade  of  each  colony  would 
be  combined. 

At  all  events,  public  justice  demands  that  the  differ- 
ences which  the  law  permits  in  the  command  and  naviga- 
tion of  British  vessels  shall  be  so  conspicuously  made 
known  that  no  merchant  or  underwriter  is  further  misled 
upon  the  subject  in  question.^ 

^  Lloyd's  list  of  Angiist  29  contains  the  following  striking  confirmation  of 
the  above  views  eicpressed  by  me  several  months  previously : — 

*A  copy  of  the  following  despatch  from  the  Governor  of  the  Straits 
Settlements,  referring  to  the  circmnstance  that  large  New  South  Wales  ships 
are  allowed  to  sail  in  the  China  seas  without  certificated  officers,  has  been 
received  from  the  Board  of  Trade. 

*  Lloyd's :  August  29, 1867. 

'  Govemment  House,  Singapore :  July  4,  1867. 

*  My  Lord  Duke, — At  an  enquiry  recently  held  here  by  a  Marine  Court 
into  the  circumstances  attending  the  stranding  of  the  British  barque  "  Othello,'* 
01  Sydney,  Official  No.  49,281,  of  842  tons  burthen,  bound  from  Manilla  to 
Sydney,  it  appeared  from  the  evidence  of  the  master,  Mr.  WiUiam  Sullivan, 
who  was  also  the  owner,  that  he  had  no  certificate  of  competency,  or  service, 
having  been  in  the  colonies  since  1827,  and  during  thirty  years  as  master  of 
ships.  The  mate,  Duncan  McDougaU,  also  stated  that  he  had  no  certificate 
of  competency,  or  service. 

'  2.  I  presume  your  Grace  will  consider  it  proper  that  these  circumstances 
should  be  brought  to  the  notice  of  the  Board  of  Trade,  as  although  under  the 
existing  law  there  may  be  no  means  of  compelling  masters  and  mates  of 
vessels  trading  solely  in  the  colonies  to  have  certificates  of  competency,  it  is 
probably  not  known  to  underwriters  in  England  that  large  New  South  Wales 
ships  are  allowed  to  sail  in  the  China  Seas  without  certificated  officers. 
'  I  have,  &c. 

(Signed)  *H.  St.  Geobqe  Oed. 

*  His  Grace  the  Duke  of  Buckingham  and  Chandos,  &c.* 
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Volunteering  in  tlie  Navy. 

214.  Any  Seaman  may  leave  his  ship  for  the  purpose  of  forth- 
with entering  into  the  Naval  Service  of  Her  Majesty,  and  such 
leaving  his  ship  shall  not  be  deemed  a  desertion  therefrom,  and 
shall  not  render  him  liable  to  any  punishment  or  forfeiture  what- 
ever ;  and  all  stipulations  introduced  into  any  agreement  whereby 
any  Seaman  is  declared  to  incur  any  forfeiture  or  be  exposed  to 
any  loss  in  case  he  enters  into  Her  Majesty's  Naval  Service  shall  be 
void,  and  every  Master  or  Owner  who  causes  any  such  stipulation  to 
be  so  introduced  shall  incur  a  penalty  not  exceeding  twenty  pounds. 

215.  Whenever  any  Seaman,  without  having  previously  com- 
mitted any  act  amounting  to  and  treated  by  the  Master  as  deser- 
tion, leaves  his  ship  in  order  to  enter  into  the  Naval  Service  of 
Her  Majesty,  and  is  received  into  such  service,  the  Master  shall 
deliver  to  him  his  clothes  and  eflects  on  board  such  ship,  and  shall 
pay  the  proportionate  amount  of  his  wages  down  to  the  time  of 
such  entry,  subject  to  all  just  deductions,  as  follows ;  (that  is  to 
say),  the  Master  of  the  said  ship  shall  pay  the  same  to  the  officer 
authorised  to  receive  such  Seaman  into  Her  Majesty's  service,  either 
in  money  or  by  bill  drawn  upon  the  Owner,  and  payable  at  sight 
to  the  order  of  The  Accountant-General  of  the  Navy ;  and  the 
receipt  of  such  officer  shall  be  a  discharge  for  the  money  or  bill  so 
given ;  and  such  bill  shall  be  exempt  from  stamp  duty ;  and  if 
such  wages  are  paid  in  money,  such  money  shall  be  credited  in  the 
Muster-book  of  the  ship  to  the  account  of  the  said  Seaman ;  and 
if  such  wages  are  paid  by  bill,  such  bill  shall  be  noted  in  the  said 
Muster-book,  and  shall  be  sent  to  the  said  Accountant-General,  who 
shall  present  the  same,  or  cause  the  same  to  te  presented  for  payment, 
and  shall  credit  the  produce  thereof  to  the  account  of  the  said  Sea- 
man ;  and  such  money  or  produce  (as  the  case  may  be)  shall  not 
be  paid  to  the  said  Seaman  until  the  time  at  which  he  would  have 
been  entitled  to  receive  the  same  if  he  had  remained  in  the  service 
of  the  ship  which  he  had  so  quitted  as  aforesaid  ;  and  if  any  such 
bill  is  not  duly  paid  when  presented,  the  said  Accountant-General, 
or  the  Seaman  on  whose  behalf  the  same  is  given,  may  sue  thereon, 
or  may  recover  the  wages  due  by  all  or  any  of  the  means  by  which 
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wages  due  to  Merchant  Seamen  are  recoverable ;  and  if  upon  any 
Seaman  leaving  hiu  ship  in  the  manner  and  for  the  purpose  afore- 
said, the  Master  fails  to  deliver  his  clothes  and  effects,  or  to  pay 
his  wages  as  hereinbefore  required,  he  shall,  in  addition  to  his 
liability  to  pay  and  deliver  the  same,  incur  a  penalty  not  exceeding 
twenty  pounds ;  provided  that  no  officer  who  receives  any  such  bill 
as  aforesaid  shall  be  subject  to  any  liability  in  respect  thereof,  except 
for  the  safe  custody  thereof,  until  sent  to  the  said  Accountant- 
General  as  aforesaid. 

216.  If  upon  any  Seaman  leaving  his  ship  for  the  purpose  of 
entering  the  Naval  Service  of  Her  Majesty,  the  Owner  or  Master 
of  such  ship  shows  to  the  satisfaction  of  the  Admiralty  that  he  has 
paid  or  properly  rendered  himself  liable  to  pay  an  advance  of  wages 
to  or  on  account  of  such  Seaman,  and  that  such  Seaman  has  not  at 
the  time  of  quitting  his  ship  duly  earned  such  advance  by  service 
therein,  and,  in  the  case  of  such  liability  as  aforesaid,  if  such 
Owner  or  Master  actually  satisfies  the  same,  it  shall  be  lawful  for 
the  Admiralty  to  pay  to  such  Owner  or  Master  so  much  of  such 
advance  as  has  not  been  duly  earned,  and  to  deduct  the  sum  so 
paid  from  the  wages  of  the  Seaman  earned,  or  to  be  earned,  in  the 
Naval  Service  of  Her  Majesty. 

217.  If,  in  consequence  of  any  Seaman  so  leaving  his  ship 
without  the  consent  of  the  Master  or  Owner  thereof,  it  becomes 
necessary  for  the  safety  and  proper  Navigation  of  the  said  ship  to 
engage  a  substitute  or  substitutes,  and  if  the  wages  or  other  re- 
muneration paid  to  such  substitute  or  substitutes  for  subsequent 
service  exceed  the  wages  or  remuneration  which  would  have  been 
payable  to  the  said  Seaman  under  his  agreement  for  similar  service, 
the  Master  or  Owner  of  the  said  ship  may  apply  to  the  Registrar 
of  the  High  Court  of  Admiralty  in  England  for  a  certificate 
authorising  the  repayment  of  such  excess ;  and  such  application 
shall  be  in  such  form,  and  shall  be  accompanied  by  such  documents, 
and  by  such  statements,  whether  on  oath  or  otherwise,  as  the  Judge 
of  the  said  Court  from  time  to  time  directs. 

218.  The  said  Registrar  shall,  upon  receiving  any  such  appli- 
cation as  aforesaid,  give  notice  thereof  in  writing,  and  of  the  sum 
claimed,  to  the  Secretary  to  the  Admiralty,  and  shall  proceed  to 
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examine  the  said  application,  and  may  call  upon  the  Registrar- 
General  of  Seamen  to  produce  any  papers  in  his  possession  relating 
thereto,  and  may  call  for  further  evidence ;  and  if  the  whole  of  the 
claim  appears  to  him  to  be  just,  he  shall  give  a  certificate  accord- 
ingly ;  but  if  he  considers  that  such  claim,  or  any  part  thereof,  is 
not  just,  he  shall  give  notice  of  such  his  opinion  in  writing,  under 
his  hand,  to  the  person  making  the  said  application,  or  his  attorney 
or  agent;  and  if  within  sixteen  days  from  the  giving  of  such 
notice  such  person  does  not  leave,  or  cause  to  be  left,  at  the  office 
of  the  Begistrar  of  the  said  Court  a  written  notice  demanding  that 
the  said  application  shall  be  referred  to  the  Judge  of  the  said  Court, 
then  the  said  Registrar  shall  finally  decide  thereon,  and  certify 
accordingly ;  but  if  such  notice  is  left  as  aforesaid,  then  the  said 
application  shall  stand  referred  to  the  said  Judge  in  his  chambers, 
and  his  decision  thereon  shall  be  final,  and  the  said  Registrar  shall 
certify  the  same  accordingly ;  and  the  said  Registrar  and  Judge 
respectively  shall,  in  every  proceeding  under  this  Act,  have  ftdl 
power  to  administer  oaths,  and  to  exercise  all  the  ordinary  powers 
of  the  Court,  as  in  any  other  proceeding  within  its  jurisdiction : 
and  the  said  Registrar  or  Judge  (as  the  case  may  be)  may,  if  he 
thinks  fit,  allow  for  the  costs  of  any  proceeding  under  this  Act 
any  sum  not  exceeding  five  pounds  for  each  Seaman  so  quitting 
his  ship  as  aforesaid ;  and  such  sum  shall  be  added  to  the  sum 
allowed,  and  shall  be  certified  by  the  said  Registrar  accordingly. 

219.  Every  certificate  so  given  shall  be  sent  by  post  or  other- 
wise to  the  person  making  the  application,  his  attorney  or  agent, 
and  a  copy  thereof  shall  be  sent  to  the  Accountant-General  of  the 
Navy ;  and  such  Accountant-General  shall,  upon  delivery  to  him 
of  the  said  original  certificate,  together  with  a  receipt  in  writing, 
purporting  to  be  a  receipt  from  the  Master  or  Owner  making  the 
application,  pay  to  the  person  delivering  the  same  out  of  the 
moneys  applicable  to  the  Naval  Service  of  her  Majesty,  and  granted 
by  Parliament  for  the  purpose,  the  amount  mentioned  in  such 
certificate ;  and  such  certificate  and  receipt  shall  absolutely  discharge 
the  said  Accountant-General  and  Her  Majesty  from  all  liability  in 
respect  of  the  moneys  so  paid,  or  of  the  said  application. 

220.  Every  person  who,  in  making  or  supporting  any  such 
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application,  as  aforesaid,  to  the  Registrar  of  the  High  Court  of 
Admiralty,  forges,  assists  in  forging,  or  procures  to  be  forged,  or 
fraudulently  alters,  assists  in  fraudulently  altering,  or  procures  to 
be  fraudulently  altered,  any  document,  and  every  person  who,  in 
making  or  supporting  any  such  application,  presents  or  makes  use 
of  any  such  forged  or  altered  document,  or  who,  in  making  or 
supporting  any  such  application,  makes  or  gives,  or  assists  in 
making  or  giving,  or  procures  to  be  made  or  given,  any  false 
evidence  or  representation,  knowing  the  same  to  be  false,  shall  be 
deemed  guilty  of  a  misdemeanour. 

Volunteering  in  the  Navy. — Cases  have  frequently  oc- 
curred where  vessels  have  been  entirely  unable  to  complete 
their  crews  in  consequence  of  volunteering  into  the  Navy, 
and  very  serious  losses  have  thereby  arisen  to  the  owners 
and  other  parties  concerned ;  the  mere  restitution  of  dif- 
ferences in  wages  seems  therefore  not  to  be  equitable, 
and,  in  fact,  in  the  margin  to  clause  217  it  is  stated  as 
follows,  viz. :  '  If  new  Seamen  are  engaged  instead  of  the 
original  Seamen,  the  owner  may  apply  for  repayment  of 
any  extra  expense  he  has  been  put  to.'  This,  I  think, 
should  be  clearly  embodied  in  the  clause  itself,  and  not 
only  excess  of  wages,  but  all  other  expenses  and  a  reason- 
able sum  for  detention  should,  when  clearly  proved,  be 
cheerfully  allowed  to  the  parties  aggrieved. 

237.  Every  person  who,  not  being  in  Her  Majesty's  Service, 
and  not  being  duly  authorised  by  law  for  the  purpose,  goes  on 
board  any  ship  about  to  arrive  at  the  place  of  her  destination, 
before  her  actual  arrival  in  dock  or  at  the  place  of  her  discharge, 
without  the  permission  of  the  Master,  shall  for  every  such  offence 
incur  a  penalty  not  exceeding  twenty  pounds ;  and  the  Master  or 
person  in  charge  of  such  ship  may  take  any  such  person  so  going 
on  board  as  aforesaid  into  custody,  and  deliver  him  up  forthwith  to 
any  constable  or  peace  officer,  to  be  by  him  taken  before  a  justice 
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or  justices  or  the  sheriflf  of  tlie  county  in  Scotland,  and  to  be  dealt 
with  according  to  the  provisions  of  this  Act.* 

238.  If,  within  twenty-four  hours  after  the  arrival  of  any  ship 
at  any  port  in  the  United  Kingdom,  any  person  then  being  on 
board  such  ship  solicits  any  Seaman  to  become  a  lodger  at  the 
house  of  any  person  letting  lodgings  for  hire,  or  takes  out  of  such 
ship  any  effects  of  any  Seaman,  except  under  his  personal  direction 
and  with  the  permission  of  the  Master,  he  shall  for  every  such 
offence  incur  a  penalty  not  exceeding  five  pounds. 

The  frequent  reports  of  cases  of  infringement  of  these 
two  clauses  prove  evidently  that  either  the  punishments 
attached  to  the  offences  enumerated  are  not  sufficiently 
severe,  or  the  difficulty  of  bringing  offenders  to  justice  is 
greater  than  previously  anticipated.  One  of  the  most 
noted  places  in  this  respect  is  Cardiff,  and  it  is  quite  clear 
that  some  very  different  and  more  efficient  measure  must 
be  taken  in  order  to  stop  these  evil  practices. 

243.  Whenever  any  Seaman  who  has  been  lawfully  engaged,  or 
any  Apprentice  to  the  sea  service,  commits  any  of  the  following 
offences,  he  shall  be  liable  to  be  punished  summarily  as  follows ; 
(that  is  to  say), 

(1)  For  desertion  he  shall  be  liable  to  imprisonment  for  any 
period  not  exceeding  twelve  weeks,  with  or  without 
hard  labour,  and  also  to  forfeit  all  or  any  part  of  the 
clothes  and  effects  he  leaves  on  board,  and  all  or  any 
part  of  the  wages  or  emoluments  which  he  has  then 
earned,  and  also,  if  such  desertion  takes  place  abroad, 
at  the  discretion  of  the  Court,  to  forfeit  all  or  any  part 
of  the  wages  or  emoluments  he  may  earn  in  any  other 
ship  in  which  he  may  be  employed  until  his  next 
return  to  the  United  Kingdom,  and  to  satisfy  any 
excess  of  wages  paid  by  the  Master  or  Owner  of  the 

^  This  section  has  since  been  made  a  little  more  cfiicacious  by  §  5  of  the 
Merchant  fcJeamen  (raymeul  of  AVages)  Act,  1880. 
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ship  from  which  he  deserts  to  any  substitute  engaged 
in  his  place  at  a  higher  rate  of  wages  than  the  rate 
stipulated  to  be  paid  to  him : 

(2)  For  neglecting  or  refusing,  without  reasonable  cause,  to 

join  his  ship,  or  to  proceed  to  sea  in  his  ship,  or  for 
absence  without  leave  at  any  time  within  twenty-four 
hours  of  the  ship's  sailing  from  any  port  either  at  the 
commencement  or  during  the  progress  of  any  voyage, 
or  for  absence  at  any  time  without  leave  and  without 
sufficient  reason  from  his  ship,  or  from  his  duty  not 
amounting  to  desertion  or  not  treated  as  such  by  the 
Master,  he  shall  be  liable  to  imprisonment  for  any  period 
not  exceeding  ten  weeks,  with  or  without  hard  labour, 
and  also,  at  the  discretion  of  the  Court,  to  forfeit  out  of 
his  wages  a  sum  not  exceeding  the  amount  of  two  days' 
pay,  and  in  addition  for  every  twenty-four  hours  of 
absence  either  a  sum  not  exceeding  six  days'  pay,  or 
any  expenses  which  have  been  properly  incurred  in 
hiring  a  substitute : 

(3)  For  quitting  the  ship  without  leave  after  her  arrival  at  her 

port  of  delivery  and  before  she  is  placed  in  security,  ho 
shall  be  liable  to  forfeit  out  of  his  wages  a  sum  not 
exceeding  one  month's  pay  : 
(I)  For  wilful  disobedience  to  any  lawful  command  he  shall  be 
liable  to  imprisonment  for  any  period  not  exceeding 
four  weeks,  with  or  w^ithout  hard  labour,  and  also,  at 
the  discretion  of  the  Court,  to  forfeit  out  of  his  wages  a 
sum  not  exceeding  two  days'  pay  : 

(5)  For  continued  wilful  disobedience  to  lawful  commands,  or 

continued  wilful  neglect  of  duty,  he  shall  be  liable  to 
imprisonment  for  any  period  not  exceeding  twelve  weeks, 
with  or  without  hard  labour,  and  also,  at  the  discretion 
of  the  Court,  to  forfeit  for  every  twenty-four  hours'  con- 
tinuance of  such  disobedience  or  neglect,  either  a  sum 
not  exceeding  six  days'  pay  or  any  expenses  which  have 
been  properly  incurred  in  hiring  a  substitute  : 

(6)  For  assaulting  any  Master  or  mate  he  shall  be  liable  to  im- 
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prisonment  for  any  period  not  exceeding  twelve  weeks, 
with  or  without  hard  labour  : 

(7)  For  combining  with  any  other  or  others  of  the  crew  to 

disobey  lawful  commands,  or  to  neglect  duty,  or  to 
impede  the  navigation  of  the  ship  or  the  progress  of 
the  voyage,  he  shall  be  liable  to  imprisonment  for  any- 
period  not  exceeding  twelve  weeks,  with  or  without  hard 
labour : 

(8)  For  wilfully  damaging  the  ship  or  embezzling  or  wilfully 

damaging  any  of  her  stores  or  cargo,  he  shall  be  liable 
to  forfeit  out  of  his  wages  a  sum  equal  in  amount  to  the 
loss  thereby  sustained,  and  also,  at  the  discretion  of  the 
Court,  to  imprisonment  for  any  period  not  exceeding 
twelve  weeks,  with  or  without  hard  labour  : 

(9)  For  any  act  of  smuggling  of  which  he  is  convicted,  and 

whereby  loss  or  damage  is  occasioned  to  the  Master  or 
Owner,  he  shall  be  liable  to  pay  to  such  Master  or 
Owner  such  a  sum  as  is  sufficient  to  reimburse  the 
Master  or  Owner  for  such  loss  or  damage ;  and  the 
whole  or  a  proportionate  part  of  his  wages  may  be  re- 
tained in  satisfaction  or  on  account  of  such  liability, 
without  prejudice  to  any  further  remedy. 

Would  it  not  be  more  practical  to  substitute  for  any 
one  under  the  age  of  sixteen  the  punishment  of  whipping 
in  lieu  of  imprisonment?  The  24  &  25  Vict.  cap.  97,  gives 
the  power  to  add,  for  males  under  sixteen  years,  the  punish- 
ment of  whipping ;  why  not  substitute  it  here,  where  it  is 
clear  that  a  youth  is  usually  led  away  by  others,  and 
would  only  be  brought  by  imprisonment  into  the  company 
of  bad  characters  ? '  ^ 

Li  part  8  of  this  clause  I  would  omit  the  words  '  wil- 
fully damaging  the  ship,'  as  it  appears  to  me  this  offence 

'  Imprisonment  cannot  now  be  imposed  for  offences  covered  by  sub-sec- 
tions (1)  and  (2).  See  the  Merchant  Seamen  (Payment  of  Wages)  Act,  1880, 
§  10. 
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is  more  efficiently  treated  in  the  24  &  25  Vict.  cap.  97, 
and  it  might  perhaps  be  useful  to  refer  here  to  this  enact- 
ment. 

260.  Any  oflScer  in  command  of  any  ship  of  Her  Majesty  on 
any  foreign  station,  or,  in  the  absence  of  such  oflScer,  any  Consular 
officer,  may  summon  a  Court,  to  be  termed  a  '  Naval  Court,'  in  the 
following  cases ;  (that  is  to  say), 

(1)  Whenever  a  complaint  which  appears  to  such  officer  to  re- 

quire immediate  investigation  is  made  to  him  by  the 
Master  of  any  British  ship,  or  by  any  certificated  Mate, 
or  by  one  or  more  of  the  Seamen  belonging  to  any  such 
ship : 

(2)  Whenever  the  interest  of  the  Owner  of  any  British  ship  or 

of  the  cargo  of  any  such  ship  appears  to  such  officer  to 
require  it : 

(3)  Whenever  any  British  ship  is  wrecked  or  abandoned  or  other- 

wise lost  at  or  near  the  place  where  such  officer  may  be, 
or  whenever  the  Crew  or  part  of  the  Crew  of  any  British 
ship  which  has  been  wrecked,  abandoned,  or  lost  abroad, 
arrives  at  such  place. 

2.  I  would  suggest  to  insert  the  following  words,  *  or 
their  respective  underwriters,'  before  *  appears/  &c. 

261.  Every  such  Naval  Court  as  aforesaid  shall  consist  of  not 
more  than  five,  and  not  less  than  three  members,  of  whom,  if 
possible,  one  shall  be  an  officer  in  the  Naval  Service  of  Her  Majesty 
not  below  the  rank  of  lieutenant,  one  a  Consular  officer,  and  one 
a  Master  of  a  British  Merchant  ship,  and  the  rest  shall  be  either 
officers  in  the  Naval  Service  of  her  Majesty,  Masters  of  British 
Merchant  ships,  or  British  Merchants ;  and  such  Court  may  include 
the  Naval  or  Consular  officer  summoning  the  same,  but  shall  not 
include  the  Master  or  Consignee  of  the  ship  to  which  the  parties 
complaining  or  complained  against  may  belong;  and  the  Naval 
or  Consular  officer  in  such  Court,  if  there  is  only  one  such  officer  in 
the  Court,  or,  if  there  is  more  than  one,  the  Naval  or  Consular 
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officer  who,  according  to  any  regalations  for  settling  their  respective 
ranks  for  the  time  being  in  force^  is  of  the  highest  rank,  shall  be 
the  president  of  such  Court. 

In  the  interest  of  public  policy,  I  think  it  advisable  to 
order  that  if  the  party  at  whose  request  the  Naval  Court 
is  summoned,  or  who  gave  such  information  that  its  being 
summoned  was  decided  upon,  should  not  be  personally 
competent  to  take  the  position  of  prosecutor  and  its 
adherent  functions  before  such  Naval  CJourt,  that  the  officer 
summoning  such  Naval  Court  should  appoint  any  one 
person  of  sufficient  knowledge  to  act  in  such  capacity  of 
prosecutor  before  such  Naval  Court. 

280.  The  Board  of  Trade  shall  sanction  forms  of  official  log- 
books, which  may  be  different  for  different  classes  of  ships,  so 
that  each  such  form  contains  blanks  for  the  entries  hereinafter 
required ;  and  an  official  log  of  every  ship  (except  ships  employed 
exclusively  in  trading  between  ports  on  the  coasts  of  the  United 
Kingdom)  shall  be  kept  in  the  appropriate  sanctioned  form ;  and 
such  official  log  may,  at  the  discretion  of  the  Master  or  Owner, 
either  be  kept  distinct  from  the  ordinary  ship's  log  or  united  there- 
with, so  that  in  all  cases  all  the  blanks  in  the  official  log  be  duly 
filled  up. 

I  think  it  is  a  dangerous  proceeding  to  allow  more 
than  one  log  recognised  by  law  on  board  of  any  vessel. 
The  most  efficient  manner  to  deal  with  the  matter  would 
be  to  follow  the  course  adopted  by  most  of  the  principal 
Continental  Governments,  where  the  ship's  log  is  only  legal 
if  it  is  kept  in  a  book  numbered  and  sealed  officially,  and 
in  a  form  prescribed  by  law,  and  which  might  at  the  ter- 
mination of  the  voyage  be  acted  upon  as  now  prescribed 
for  the  official  log.^ 

*  Vide  page  655, 
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284.  The  following  offences  in  respect  of  official  log-books  shall 
be  punishable  as  hereinafter  mentioned  ;  (that  is  to  say), 

(1)  If  in  any  case  an  official  log-book  is  not  kept  in  the  manner 

hereby  required,  or  if  any  entry  hereby  directed  to  be 
made  in  any  such  log-book  is  not  made  at  the  time  and  in 
the  manner  hereby  directed,  the  master  shall  for  each 
such  offence  incur  the  specific  penalty  herein  mentioned 
in  respect  thereof,  or  where  there  is  no  such  specific 
penalty,  a  penalty  not  exceeding  five  pounds. 

(2)  Every  person  who  makes,  or  procures  to  be  made,  or  assists 

in  making,  any  entry  in  any  official  log-book  in  respect 
of  any  occurrence  happening  previously  to  the  arrival  of 
the  ship  at  her  final  port  of  discharge  more  than  twenty- 
four  hours  after  such  arrival,  shall  for  each  such  offence 
incur  a  penalty  not  exceeding  thirty  pounds : 

(3)  Every  person  who  wilfully  destroys  or  mutilates  or  renders 

illegible  any  entry  in  any  official  log-book,  or  who  wil- 
fully makes,  or  procures  to  be  made,  or  assists  in  making 
any  false  or  fraudulent  entry  or  omission  in  any  such 
log-book,  shall  for  each  such  offence  be  deemed  guilty  of 
a  misdemeanour. 


As  the  concocting  of  averages  and  the  consequent 
frauds  upon  owners  and  undervrriters  are  only  possible  by 
keeping  double  logs,  or  by  making  subsequent  entries  in 
the  official  logs,  and  as  these  frauds  have  lately  augmented 
in  a  fearful  degree,  it  is  absolutely  necessary  to  increase 
the  punishments  for  such  offences  in  a  suitable  manner, 
and  it  ought  to  be  enacted — 

(2)  That  the  offences  here  designated  shall  be  punished 

as  misdemeanours,  and 

(3)  That  the  offences  here  designated  shall  be  punished 

as  felonies. 
But  I  would  most  earnestly  recommend  that  the  oppor- 
tunity should  be  taken  to  make  such  enactments  that  the 
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loose  and  inefficient  manner  of  extending  ship's  protests 
would  be  put  a  stop  to. 

Every  ship's  protest  ought  to  be  drawn  up  in  such  a 
manner  that  it  is  apparent  on  the  face  of  the  document 
which  part  is  the  real  copy  or  extract  of  the  official  log, 
and  which  are  the  additions  afterwards  thought  of;  for, 
as  sailors  will  sign  and  swear  to  almost  anything  that  is 
laid  before  them,  and  as  in  my  own  experience  ship's  pro- 
tests have  been  issued  and  executed  in  the  most  formal 
manner,  but  containing  facts  entirely  false,  it  is  evident 
that  the  general  public  engaged  in  mercantile  adventures, 
and  entirely  dependent  on  the  truth  of  such  documents, 
have  a  right  to  expect  that  aU  regulations  in  respect  there- 
to shall  be  framed  so  carefully  as  to  render  such  irregu- 
larities next  to  impossible. 

Part  IV. — Safety  and  Prevention  of  Accidents, 

292.  The  following  rules  shall  be  observed  with  respect  to  boats 
and  life-buoys ;  (that  is  to  say), 

(1)  No   decked  ship  (except  ships  used  solely  as  steam-tugs 

and  ships  engaged  in  the  whale  fishery)  shall  proceed 
to  sea  from  any  place  in  the  United  Kingdom  unless 
she  is  provided,  according  to  her  tonnage,  with  boats 
duly  supplied  with  all  requisites  for  use,  and  not  being 
fewer  in  number  nor  less  in  their  cubic  contents  than 
the  boats,  the  number  and  cubic  contents  of  which  are 
specified  in  the  Table  marked  S  in  the  schedule  hereto 
for  the  class  to  which  such  ship  belongs: 

(2)  No  ship  canying  more  than  ten  passengers  shall  proceed 

to  sea  from  any  place  in  the  United  Kingdom,  unless, 
in  addition  to  the  boats  hereinbefore  required,  she  is 
also  provided  with  a  lifeboat  furnished  with  all  requi- 
sites for  use,  or  unless  one  of  her  boats  hereinbefore 
required  is  rendered  buoyant  after  the  manner  of  a 
lifeboat : 
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(3)  No  such  ship  as  last  aforesaid  ^hall  propeed  to  sea  unlesa 
she  is  also  provided  with  two  life-buoys : 
And  such  boat  and  life-buoys  shall  be  kept  so  as  to  be  at  all  times 
fit  and  ready  fer  use :  provided,  that  the  enactments  with  respect 
to  boats  and  life-buoys  herein  contained  shall  not  apply  in  any  case 
in  which  a  certificate  has  been  duly  obtained  under  the  tenth  sec- 
tion of  the  Passengers'  Act,  1852. 

293.  In  any  of  the  following  cases  (that  is  to  say), 

(1)  If  any  ship   hereinbefore   required   to  be  provided   with 

boats  and  life-buoys  proceeds  to  sea  without  being  so 
provided  therewith,  or  if  any  of  such  boats  or  life-buoys 
are  lost  or  rendered  unfit  for  service,  in  the  course  of 
the  voyage,  through  the  wilful  fault  or  negligence  of 
the  Owner  or  Master ;  or, 

(2)  If,  in  case  of  any  such  boats  or  life-buoys  being  accident- 

ally lost  or  injured  in  the  course  of  the  voyage,  thel 
Master  wilfully  neglects  to  replace  or  repair  the  same 
on  the  first  opportunity ;  or, 

(3)  If  such  boats  and  life-buoys  are  not  kept  so  as  to  be  at  all 

times  fit  and  ready  for  use ; 
Then  if  the  Owner  appears  to  be  in  fault  he  shall  incur  a  penalty 
not  exceeding  one  hundred  -pounds,  and  if  the  Master  appears  to 
be  in  fault  he  shall  incur  a  penalty  not  exceeding  fifty  pounds. 

294.  No  officer  of  customs  shall  grant  a  clearance  or  transire 
for  any  ship  hereinbefore  required  to  be  provided  with  boats  or 
with  life-buoys  unless  the  same  is  duly  so  provided ;  and  if  any 
such  ship  attempts  to  go  to  sea  without  such  clearance  or  transire, 
any  such  officer  may  detain  her  until  sh^  is  so  provided. 

The  subject  of  boats  and  life-buoys  has  been  so  care- 
fully treated  at  the  Society  of  Arts  that  I  refrain  from 
any  observations  on  the  matter  in  question. 

303.  For  the  purpose  of  the  enactments  herein  contained  ^ith 
respect  to  the  surveys  and  certificates  of  passenger  steamships,  the 
word  *  passengers '  shall  be  held  to  include  any  persons  carried  in 
a  steam  ship,  other  than  the  Master  and  Crew,  and  the  Owner,  his 
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family  and  servants ;  and  the  expression  *  passenger  steamer '  shall 
be  held  to  include  every  British  steamship  carrying  passengers  to, 
from,  or  between  any  place  or  places  in  the  United  Kingdom,  ex- 
cepting steam  ferry  boats  working  in  chains,  commonly  called 
steam  bridges. 

It  appears  to  me  that  the  expression  *  passenger 
steamers '  ought  to  be  applied  only  to  those  which  carry 
passengers  for  a  monetary  consideration. 

Quite  recently  a  decision  has  been  given  by  the  Judge 
of  the  High  Court  of  Admiralty  (the  '  Hanna ')  which 
strongly  demonstrates  the  necessity  of  more  careful 
wording  of  the  clause.  In  this  case  Dr.  Lushinffton  held 
that  a  person  clearly  not  belonging  to  the  crew,  who  was 
on  board  for  the  voyage  as  a  friend  of  tlie  master,  was  a 
*  nondescript,  certainly  not  a  passenger  1 '  In  my  case  of 
the  *Beta,'  so  fully  referred  to  in  my  remarks  on  the 
question  of  compulsory  pilotage,  two  persons  taken  over 
to  Ireland  out  of  charity  and  paying  no  fares  were  held  to 
be  passengers. 

How  far  Dr.  Lushington  was  justified  in  adding  to  the 
clear  words  of  this  clause  the  new  exemption  of  nonde- 
scripts may  be  left  for  others  to  decide ;  I  must,  however, 
point  out  and  earnestly  urge  upon  the  Board  of  Trade  the 
necessity  of  so  framing  and  amending  the  enactments  by 
which  the  commerce  of  this  great  country  is  governed, 
that  it  shall  no  longer  be  possible  for  mere  subtleties  of 
reasoning  to  make  a  difference  of  many  thousands  of  pounds 
to  perfectly  innocent  persons,  such  being  the  result  of  the 
contradictory  decisions  above  quoted. 

319.  If  the  Owner  or  Master  or  other  person  in  charge  of  any 
passenger  steamer  receives  on  board  thereof,  or  on  or  in  any  part 
thereof,  or  if  such  ship  has  on  board  thereoi,  or  on  or  in  any  part 
thereof,  any  number  of  passengers,  which,  having  regard  to  the 
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time,  occasion,'  and  circumstance  of  the  case,  is  greater  than  the 
nnmber  of  passengers  allowed  by  the  certificate,  the  Owner  or 
Master  shall  incur  a  penalty  not  exceeding  twenty  pounds,  and 
also  an  additional  penalty  not  exceeding  five  shillings  for  every 
passenger  over  and  above  the  number  allowed  by  the  certificate, 
or,  if  the  fare  of  any  of  the  passengers  on  board  exceeds  five 
shillings,  not  exceeding  double  the  amount  of  the  fares  of  all  the 
passengers  who  are  over  and  above  the  number  so  allowed  as  afore-" 
said,  such  fare  to  be  estimated  at  the  highest  rat-e  of  fare  payable 
by  any  passenger  on  board. 

Some  means  should  be  adopted  for  insuring  prompter 
and  more  certain  punishment  for  offences  against  this 
clause;  for  instance,  it  is  generally  understood  that  on 
Whit  Monday  1867  the  'Alexandra'  river  steamer  left 
London  Bridge  with  more  than  2,000  persons  on  board, 
her  statutory  number  being  little  in  excess  of  ]  ,000,  and 
she  was,  in  fact,  so  dangerously  overcrowded,  that  200  to 
300  left  her  at  Blackwall ;  any  accident  happening  to  a 
steamer  in  such  a  state  would  be  attended  with  such 
frightful  consequences  that  no  mercy  should  be  shown  to 
deliberate  offenders. 

326.  Whenever  any  steam  ship  has  sustained  or  caused  any 
accident  occasioning  loss  of  life  or  any  serious  injury  to  any  person, 
or  has  received  any  material  damage  afiecting  her  seaworthiness  or 
her  efficiency  either  in  her  hull  or  in  any  part  of  her  machinery, 
the  Owner  or  Master  shall,  within  twenty-four  hours  after  the 
happening  of  such  accident  or  damage,  or  as  soon  thereafter  as 
possible,  send  to  the  Board  of  Trade,  by  letter  signed  by  such 
Owner  or  Master,  a  report  of  such  accident  or  damage,  and  of  the 
probable  occasion  thereof,  stating  the  name  of  the  ship,  the  port 
to  which  she  belongs,  and  the  place  where  she  is ;  and  if  such 
Owner  or  Master  neglect  so  to  do  he  shall  for  such  offence  incur  {i 
penalty  not  exceeding  fifty  pounds. 

327.  If  the  Owner  of  any  steam  ship  have  reason,  owing  to 
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the  nott-appearancd  of  such  Bhip,  or  to  any  other  circumstance,  to 
apprehend  that  such  ship  has  been' wholly  lost,  he  shall,  as  soon  as 
conveniently  may  be,  send  notice  thereof  in  like  manner  to  the 
Board  of  Trade,  and  if  he  neglect  so  to  do  within  a  reasonable  time 
he  shall  for  .  such  offence  incur  a  penalty  not  exceeding  fifty 
pounds.*  -  -  . 

328.  In  every  case; of  collision^  in  whiph  it  is  practicable  so  to 
do,  the  Master  shall,  immediately  after:  the  occurrence,  cause  a 
statement  thereof,  and  of  the  circumstances  nnder  which  the  same 
occurred,  to  be  entered  in  the  official  log-book  (if  any),  such  entry 
to  be  signed  by  the  Master,  and  also  by  the  Mate  or  one  of  the 
.Crew,  and  in  default  shall  incur  a  penalty  not  exceeding  twenty 
pounds. 

I  think  these  clauses  can  be  omitted,  as  the  deposition 
which  the  ma;ster  is  bound  to  make  before  the  Eeceiver 
of  Wreck,  copy  of  which  is  by  this  officer  transmitted  to 
.the  Board  of  Trade,  ifi  sufficier^t  for  the  object  the  Board 
has  apparently  in  view  with  respect  to  the  report. 

Part  Y.—POotage. 

330.  The  Fifth  Part  of  this  Act  shall  apply  to  the  United 
Kingdom  only. 

331.  Every  pilotage  authority  shall  retain  all  powers  and 
jurisdiction  which  it  now  lawfully  possesses,  so  far  as  the  same 
are  consistent  with  the  provisicms  of  this  Act ;  but  no  law  relating 
to  such  authority,  or  to  the  Pilots  licensed  by  it,  and  no  act  don^ 
'by  such  authority,  shall,  if  inconsistent  with  any  provision  of  this 
Act,'  be  of  any  force  whatever. 

332.  Every  pilotage  authority  shall  have  power,  by  bye-law 
made  with  the  consent  of  Her  Majesty  in  Council,  to  exempt  the 
Masters  of  any  ships,  or  of  any  classes  of  ships,  from  being  com- 
pelled to. employ  qualified  Pilots,  and  to  annex  any  terms  or 
condition^  to  such  exemptions,  and  to  revise  and  extend  any 
exeitiptions  now  existing  by  virtue  of  this  Act  or  any  other  Act  of 

>  Slightly  amended  by  30  &.  87  Vict.  c.  86. 
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Parliament,  law^  or  charter,  or  by*  usage,  npon  such  terms  and 
conditions  and  in  sacli  manner  as  may  appear  desirable  to  such 
authority. 

333.  Subject  to  the  provisions  contained  in  the  Fifth  Part  of 
this  Act,  it  shall  be  lawftil  for  every  pilotage  authority,  by  bye-law 
made  with  the  consent  of  Her  Majesty  in  Council,  from  time  to 
time  to  do  all  or  any  of  the  following  things  within  its  districts ; 
(that  is  to  say),  ' 

(1)  To  determine,  the  qualifications  to  be  required  from  per- 

«ns  applying  to  be  Jicensed  as  Pilots,  whether  in  respect 
•    of  their  age,  skill,  time  of  service,  character,  or  other- 
wise : 

(2)  To  make  regulations  as  to  the  approval  and  licensing  of 

Pilot  boats  and  ships,  with  power  to  establish  and  regu- 
late companies  for  the  support  of  such  boats  and  ships, 
and  for  a  participation  in  the  profits  made  thereby;  the 
companies  so  established  to  be  exempt:  from  the  pro- 
visions of  the  Act  passed  in  the  session  holden  in; the 
seventh  and  eighth  years  of  the  reign  of  Her  present 
Majesty,  chapter  one  hundred  and  ten,  intituled  'An 
Act  for  the  Registration,  Incoi-poration,  and  Regulation 
of  Joint  Stock  Companies ' : 

(3)  To  make  regulations  for  the  government  of  the  Pilots 

licensed  by  them,  and  for  insuring  their  good  conduct, 
and  their  constant  attendance  to  and  eflTectual  perform- 
ance of  their  duty,  either  at  sea  or  on  shore : 

(4)  To  fix  the  terms  and  conditions  of  granting  licenses  to 
Pilots  and  Apprentices,  and  of  granting  such  pilotage 
certificates  as  hereinafter  mentioniad  to  Masters  and 
Mat^d,  and  to  make  regulations  for  punishing  any 
breach  of  such  regulations  as  aforesaid  committed  by 
such  Pilots  or  Apprentices,  or  by  such  Masters  and 

:  Mates,  by  the  withdrawal  or  suspension  Of  their  licenses 
or  certificates,  as  the  case  may  be,  or  by  the  infliction 
of  penalties  to  be  recoverable  summarily  before  two 
justices,  so  that  no  such  penalty  be  made  to  exceed  the 
sum  of  twenty  pounds,  and  so  that  every  such  penalty 


560  MARITIME  LEGISLATION. 

be  capable  of  reduction  at  the  discretion  of  the  justices 
by  whom  the  same  is  inflicted : 

(5)  To  fix  the  rates  and  prices  or  other  remuneration  to  be 

demanded  and*  received  for  the  time  being  by  Pilots 
licensed  by  such  authority,  or  to  alter  the  mode  of 
remunerating  such  Pilots,  in  such  manner  as  such 
authority  may,  with  such  consent  as  aforesaid,  think  fit, 
so  that  no  higher  rates  or  prices  be  demanded  or  re- 
ceived from  the  Masters  or  Owners  of  ships  in  the  case 
of  the  THnity  Hotise  than  the  rates  and  prices  specified 
in  the  Table  marked  U  in  the  Schedule  hereto ;  and  in 
the  case  of  all  other  pilotage  authorities,  than  the  rates 
and  prices  which  might  have  been  lawfully  fixed  or 
demanded  by  such  pilotage  authorities  respectively 
under  any  Act  of  Parliament,  charter,  or  custom  in 
force  immediately  before  the  commencement  of  this 
Act: 

(6)  To   make   such    arrangements  with    any  other   pilotage 

authority  for  altering  the  limits  of  their  respective  dis- 
tricts, and  for  extending  the  powers  of  such  other 
authority,  or  the  privileges  of  the  Pilots  licensed  by 
such  other  authority  or  any  of  them,  to  all  or  any  part 
of  its  own  district,  or  for  limiting  its  own  powers  or 
the  privileges  of  its  own  Pilots  or  any  of  them,  or  for 
sharing  the  said  last-mentioned  powers  and  privileges 
with  the  said  other  authority  and  the  Pilots  licensed  by 
it,  or  for  delegating  or  surrendering  such  powers  and 
privileges  or  any  of  them  to  any  other  pilotage  au- 
thority either  already  constituted  or  to  be  constituted 
by  agreement  between  such  authorities,  and  to  the 
Pilots  licensed  by  it,  as  may  appear  to  such  pilotage 
authorities  to  be  desirable  for  the  purpose  of  facilitating 
navigation  or  of  reducing  charges  on  shipping : 

(7)  To  establish,  either  alone  or  in  conjunction  with  any  other 

pilotage  authority  or  authorities,  funds  for  the  relief  of 
superannuated  or  infirm  qualified  Pilots,  or  of  their 
wives,  widows,  or  children,  or  to  make  any  new  regulations 
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with  respect  to  any  funds  already  applicable  to  the  above 
purposes  or  any  of  thena^  with  power  to  determine  the 
amount,  manner,  time,  and  persons  (such  persons  to 
be  in  the  service  of  such  pilotage  authority)  to  and  in 
which  and  by  and  upon  whom  the  contributions  in  sup- 
port of  such  existing  or  future  funds  may  be  made  or 
levied ;  and  further,  to  declare  the  persons  or  class  cf 
persons  (such  persons  or  cla^s  of  person  being  confined 
to  men  in  the  service  of  such  pilotage  authority,  their 
wives,  widows,  or  children)  entitled  to  participate  in  the 
benefits  of  such  existing  or  future  funds,  and  the  terms 
and  conditions  upon  which  they  are  to  be  so  entitled : 
(8)  To  repeal  or  alter  any  bye-law  made  iu  exercise  of  the 
above  powers,  and  to  make  a  new  bye-law  or  new  bye- 
laws  in  lieu  thereof:  * 
And  every  bye-law  duly  made  by  any  pilotage  authority  in  exercise 
of  the  powers  hereby  given  to  it  shall  be  valid  and  effectual,  not- 
withstanding any  Act  of  Parliament,  rule,  law,  or  custom  to  the 
contrary. 

334.  Every  bye-law  proposed  to  be  enacted  by  any  pilotage 
authority  in  pursuance  of  the  foregoing  powers  shall,  before  it  is 
submitted  to  Her  Majesty  in  Council  for  her  assent,  be  published 
in  such  manner  as  may  from  time  to  time  be  prescribed  by  the 
Board  of  Trade. 

335.  Every  Order  in  Council  made  in  pursuance  of  the  pro- 
visions hereinbefore  contained  shall  be  laid  before  both  Houses  of 
Parliament  as  soon  as  possible  after  the  making  thereof. 

336.  If  the  greater  part  in  number  of  the  qualified  Pilots 
belonging  to  any  port,  or  the  Local  Marine  Board,  where  there  is 
one,  or  at  any  port  where  there  is  no  Local  Marine  Board ;  if  any 
Masters,  Owners,  or  insurers  of  ships,  being  not  less  than  six  in 
number,  consider  themselves  aggrieved  by  any  regulation  or  bye-law 
in  force  when  this  Act  comes  into  operation,  or  hereafter  made 
under  some  authority  other  than  the  provisions  of  this  Act,  or  by 
any  defect  or  omission  therein,  they  may  appeal  to  the  Board  of 
Trade,  and  the  said  Board  may  thereupon  revoke  or  alter  any  such 

'  To  grant  special  sea  licenses  (85  &  36  Vict.  c.  78,  §  11). 
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regulation  or  bye**lftw,  or  may  make  additions  thereto  in  sucli 
manner  as,  having  regard  to  the  interests  of  the  persons  concerned, 
may  appear  to  tie  Just  and  expedient;  and  every  order  so  made 
shall  be  conclusive  in  the  matter. 

837.- Every  pilotage  authority  shall  deliver  periodically  to  the 
Board  of  Trade-in  such  form  and  at  such  times  as  such  Board  re- 
quires, returns  of  the  following  particulars  with  regard  to  pilotage 
within  the  port  or  district  under  the  jurisdiction  of  such  authority  ; 
(that  is  to  say), 

(1)  All  bye-laws,  regulations,  orders,  or  ordinances  relating  to 

Pilots  or  pilotage  for  the  time  being  in  force  : 

(2)  The  names  and  ages  of  all  Pilots  or  Apprentices  licensed 

or  authorised  to  act  by  such  iftuthority,  and  of  all  Pilots 
or  Apprentices  acting  either  mediately  or  immediately 
under  such  authority,  whether  so  licensed  or  authorised 
or  not: 
(S)  The  service  for  which  each  Pilot  or  Apprentice  is  licensed  t 

(4)  The  rates  of  pilotage,  for  the  time  being  in  force,  including 

therein  the  rates  and  descriptions  of  all  chai^^npon 
shipping  made  for  or  in  respect  of  Pilots  or  pilotage : 

(5)  The  total  amount  received  for  pilotage,  distinguishing  the 

several  amounts  received  from  British  ships  and  from 
foreign  ships  respectively,  and  the  several  amounts  re- 
ceived in  respect  of  different  classes  of  ships  paying 
different  rates  of  pilotage,  according  to  the  scale  of  such 
rates  for  the  time  being  in  force,  and  the  several  amounts 
received  for  the  several  classes  of  service  rendered  by 
Pilots  ;  and  also  the  amount  paid  by  such  ships  (if  any) 
as  have  before  reaching  the  outer  limits  of  pilotage 
water  if  outward  bound,  or  the  port  of  their  destination 
if  inward  bound,  to  take  or  pay  for  two  or  more  Pilots, 
whether  licensed  by  the  same  or  by  different  pilotage 
authorities;  together  with  the  numbers  of  the  ships  of 
each  of  the  several  classes  paying  such  several  amounts 
as  aforesaid : 

(6)  The  receipt  and  expenditure  of  all  moneys  received  by  or 

on  behalf  of  such  authority,  or  by  or  on  behalf  of  any 
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Sub-Oommissioners  appointed  by  them,  in  respect  of 

Pilots  or  pilotage. 
And  shall  allow  the  Board  of  Trade,  or  any  persons' appointed  by 
such  Board  for  the  purpose,  to  inspect  any  books  or  documents  in 
its  possession  relating  to  the  several  matters  hereinbefore  required 
to  be  returned  to  the  Board  of  Trade. 

338.  If  any  of  such  pilotage  authorities  as  aforesaid  (othet  than 
the  Trinity  HotusOy  or  Sub-Commissioners  of  Pilotage  appointed  by 
it,  as  hereinafter  mentioned)  &il  to  deliver  to  the  Board  of  Trade 
the  periodical  returns  hereinbefore  required  within  one  year  of  such 
time  as  may  be  fixed  by  such  Board  for  the  purpose,  or  if  any  of 
such  authorities  do  not  allow  the  said  Board,  or  any  persons  who 
may  be  appointed  by  it  for  the  purpose,  to  inspect  any  books  or 
documents  in  their  possession  relating  to  the  matters  hereinbefore 
required  to  boTetufned  by  them,  it  shall  be  lawful  for  Her  Majesty, 
by  and  with  the  advice  of  her  Privy  Council,  to  direct  that  all  the 
rights  and  powers  of  such  authorities  in  respect  of  pilotagie  shall 
cease  or  be  suspended  during  such  time  as  Her  Majesty  directs ; 
and  thereupon  the  Trinity  House  shall  thereafter,  or  during  such 
time  as  such  suspension  may  continue,  have  and  exercise  the  same 
powers  of  appointing  Sub-Commissioners  of  Pilotage,  and  of  licens- 
ing Pilots,  and  of  establishing  and  altering  rates  of  pilotage,  within 
the  district  within  which  the  authority  so  making  default  has  pre- 
viously appointed  or  licensed  Pilots,  as  it  is  by  this  Act  authorised 
to  exercise  in  any  district  for  which  no  particular  provision  is  made 
by  any  Act  of  Parliament  or  charter  for  the  appointment  of  Pilots, 
and  shall  also  during  such  time  as  aforesaid  have  and  exercise  the 
same  rights,  title,  and  powers  to  and  in  respect  of  any  pilotage 
funds  or  other  pilotage  property  which  the  said  pilotage  authorities 
would  or  might  have  had  or  exercised  if  not  so  suspended  as  afore* 
said. 

339.  The  Board  of  Trade  shall,  without  delay  cause  the  several 
returns  hereinbefore  required  to  be  made  to  such  Board  to  be  laid 
before  both  Houses  of  Parliament. 

340.  The  Master  or  Mate  of  any  ship  may,  upon  giving  due 
notice,  and  consenting  to  pay  the  usual  expenses,  ^VV^J  ^  ^^7 
pilotage  authority  to  be  examined  as  to  his  capacity  to  pilot  the 
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ship  of  which  he  is  Master  or  Mate,  or  any  one  or  more  ships  be- 
longing to  the  same  Owner,  within  any  part  of  the  district  over 
which  such  pilotage  authority  has  jurisdiction ;  and  such  Master 
or  Mate  shall,  if  such  authority  thinks  fit,  thereupon  be  examined  ; 
and  if  found  competent,  a  pilotage  certificate  shall  be  granted  to 
him,  containing  his  name,  a  specification  of  the  ship  or  ships  in 
respect  of  which  he  has  been  examined,  and  a  description  of  the 
limits  within  which  he  is  to  pilot  the  same,  such  limits  to  be 
within  such  jurisdiction  as  aforesaid ;  and  such  certificate  shall 
enable  the  person  therein  named  to  pilot  the  ship  or  any  of  the 
ships  therein  specified,  of  which  he  is  acting  as  Master  or  Mate  at 
the  time,  but  no  other,  within  the  limits  therein  described,  without 
incurring  any  penalties  for  the  non-employment  of  a  qualified 
Klot. 

841,  The  pilotage  certificate  so  granted  shall  not  be  in  force 
for  more  than  one  year,  unless  the  same  is  renewed,  which  may 
from  time  to  time  be  done  by  an  indorsement  under  the  hand  of 
the  Secretary  or  other  proper  oflScer  of  the  authority  by  whom 
such  certificate  was  granted. 

342.  If  upon  complaint  to  the  Board  of  Trade  it  appear  to 
such  Board  that  any  such  authority  as  aforesaid  has  without 
reasonable  cause  refused  or  neglected  to  examine  any  Master 
or  Mate  who  has  applied  to  them  for  the  purpose,  or  after  he 
has  passed  the  examination  has  without  reasonable  cause  lefbsed 
or  neglected  to  grant  him  a  pilotage  certificate,  or  that  the  ex- 
amination of  any  such  Master  or  Mate  has  been  unfairly  or 
improperly  conducted,  or  that  any  terms  imposed  or  sought  to  be 
imposed  by  such  authority  are  unfair  or  improper,  or  that  any 
pilotage  certificate  granted  by  such  authority  has  been  improperly 
withdrawn,  the  Board  of  Trade  may,  if  in  its  judgment  the 
circumstances  appear  to  require  it,  appoint  persons  to  examine 
such  Master  or  Mate,  and  if  he  is  found  competent  may  grant  him 
a  pilotage  certificate,  containing  the  same  particulars  as  would 
have  been  inserted  in  any  certificate  granted  by  such  pilotage 
authorities  as  aforesaid,  upon  such  terms  and  conditions,  and 
subject  to  such  regulations,  as  such  Board  may  think  fit ;  and  such 
certificate  shall  have  the  same  efiect  as  if  it  had  been  granted  by 
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such  pilotage  authority  as  aforesaid ;  and  such  certificate  shall  be 
in  force  for  one  year,  and  may  be  renewed  from  year  to  year, 
either  by  the  said  authorities  in  manner  hereinbefore  mentioned, 
or  by  the  Board  of  Trade,  if  such  Board  thinks  fib,  such  renewal 
to  be  indorsed  on  the  said  certificate,  either  by  sach  person  as  the 
Board  of  Trade  may  appoint  for  the  purpose,  or  in  manner  herein- 
before provided  as  to  certificates  granted  by  any  pilotage  authority. 

843.  All  Masters  or  Mates  to  or  for  whom  any  such  pilotage 
certificates  as  aforesaid  are  granted  or  renewed  by  any  pilotage 
authority  shall  pay  to  such  authority,  or  as  it  directs,  such  fees 
upon  their  respective  certificates  and  upon  the  renewals  thereof, 
as  are  from  time  to  time  fixed  for  that  purpose  by  such  authority, 
with  the  consent  of  the  Board  of  Trade;  and  all  Masters  and 
Mates  to  or  for  whom  any  such  certificates  are  granted  or  renewed 
by  the  Board  of  Trade  shall  pay  to  such  Board,  or  as  it  directs, 
such  fees  upon  their  certificates  and  upon  the  renewals  thereof  as 
may  be  fixed  by  such  Board,  so  nevertheless  that  in  the  case  of 
pilotage  certificates  granted  or  renewed  by  the  Board  of  Trade  such 
fees  shall  in  no  case  be  less  than  the  fees  payable  by  the  qualified 
Pilots  in  the  same  districts  upon  their  licenses  and  the  renewal 
thereof;  and  such  fees  shall  in  the  case  of  certificates  and  renewals 
granted  by  pilotage  authorities  be  applicable  either  to  paying  the 
expense  of  the  examinations  or  any  other  general  expenses  connected 
with  pilotage  incurred  by  such  authorities,  or  to  the  Pilots'  Super- 
annuation Fund  of  the  district  (if  any),  or  otherwise  for  the  benefit 
of  the  Pilots  appointed  by  such  authorities,  as  such  authorities 
think  fit ;  and  such  fees  shall  in  the  case  of  pilotage  certificates 
granted  or  renewed  by  the  Board  of  Trade  be  applicable  to  the 
expense  of  the  examinations,  and  the  surplus  (if  any)  shall  be 
applied  for  the  benefit  of  the  qualified  Pilots  of  the  port  or  district 
to  which  such  certificates  apply,  in  such  manner  as  such  Board 
thinks  fit. 

344.  If  at  any  time  it  appears  to  the  Board  of  Trade  or  to  any 
pilotage  authority  that  any  Master  or  Mate  to  whom  a  pilotage 
certificate  has  been  granted  by  siich  Board  or  authority  has  been 
guilty  of  misconduct,  or  has  shown  himself  incompetent  to  pilot 
his  ship,  such  Board  or  such  authority  (as  the  case,  may  be)  may 
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thereupon  withdraw  tiis:.  certificate,   and  such    certificate  shall 
thenceforth  cease  to  be  of  any  effect  whatever.  I 

345.  All  boats  and  ships  regularly  employed  in  the  pilota.^ 
service  of  any  district  dhall  be' approved  and  licensed  by  the 
pilotage  authority  of  such  district,  who  may,  at  their  discretion, 
appoint  and  remove  the  Masters  of  such  boats  and  ships. 

346.  Every  pilot-boat  or  ship  shall  be  distinguished  by  the 
following  characteristics ;  (that  is  to  say), 

(1)  A  black  colour  painted  or  tarred  outside,  with  the  exception 

of  STlch  names  and  numbers  as  are  hereinafter  men- 
;    tioned ;  or  such  other  distinguishing  colour  Or  colours 
as  the  pilotage  authority  of  the  district,  with  th§  ooDfient 
of  the  Board  of  Trade,  directs  :  : 

(2)  On  her  stem  the  name  of  the  Owner  thereof  and  the  port 

to  which  she  belongs  painted  in  white  letters  ai}  least 
one  inch  broad  and  three  inches  long,  and  on  each  bow 
the  number  of  the  license  of  such  boat  or  ship  : 

(3)  When  afloat,  a  flag  at  the  masthead  or  on  a  Sprit  or  staff, 

or  in  some  other  equally  conspicuous  situation;  such 

flag  to  be  of  la):ge  dimensions  Compared  with  the  size 

of  the  boat  or  ship  carrying  the  same,  and  to  be  of  two 

colours,  the  upper  horizontal  half  white,  and  the  lower 

horizontal  half  red  :         . 

And  it  shall  be  the  duty  of  the  Master  of  such  boat  or  ship  to 

attend  to  the  following  particulars :  First,  that  the  boat  or  ship 

possesses  all  the  above  characteristics ;  secondly,  that  the  aforesaid 

flag  is  kept  clean  and  distinct,  so  as  to  be  easily  discerned  at  a 

proper  distance ;  and,  lastly,  that  the  names  and  numbers  before 

mentioned  are  not  at  any  time  concealed ;  and  if  default  is  made  in 

any  of  the  above  particulars  he  shall  incur  a  penalty  not  exceeding 

twenty  pounds  for  each  drfault. 

347.  Whenever  any  qualified  Pilot  is  carried  off  in  a  boat  or 
ship  not  in  the  pilotage  service  he  shall  exhibit  a  flag  of  the  above 
description,  in  order  to  show  that  such  boat  or  ship  has  a  qualified 
Pilot  on  board  ;  and  if  he  fails  to  do  so  without  reasonable  cause  he 
shall  incur  a  penalty  not  exceeding  fifty  pounds. 

348.  If  any  boat  or  ship,  not  having  a  licensed  Pilot  on  board, 
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displays  a  Sag  of  the  above-meiitioiied  description,  there  shall 
be  incurred  for  every  fiach  offence  a  penalty  not  exceeding  fifty 
pounds,  to  be  recovered  firom  the  Owner  or  from  the  Master  of  such 
boat  or  ship. 

349.  Every  qualified  Pilot  on  his  appointment  shall  receive  a 
license,  containing  his  name  and  usual  place  of  abode,  together 
with  a  description  of  hii^  "person,  aUd  a  specification  of  the  limits 
within  which  he  is  qualified  to  act ;  and  it  shall  be  the  duty  of  the 
principal  officer  of  Customs  at  the  place  at  or  nearest  to  which  any 
qualified  Pilot  may  reside,  upon  his  request,  to  register  his  license  ; 
and  no  qualified  Pilot  shall  be  entitled  to  act  as  such  until  his 
license  is  so  registered ;  and  any  qualified  Pilot  acting  beyond  the 
limits  for  which  he  is  qualified  by  his  license,  shall  be  considered 
as  an  unqualified  Pilot. 

.  3S0.  Every  qualified  Pilot  shall,  upon  receiving  his  license,  be 
furnished  with  a  copy  of  suoh  part  of  this  Act  as  relates  to  pUot- 
age,  together  with  a  copy  of  the  rates,  bye-laws,  and  regulations 
established  within  the  district  for  which  lie  is  licensed;  and  he 
shall  pi-oduce  such  copies  to  the  Master  of  any  ship  or  other  person 
employing  him,  when  required  to  do  so,  under  a  penalty  in  case  of 
^efaultnot  exceeding  five  pounds. 

•!■'  351.  Every  qualified  Pilot,  while  acting  in  that  capacity,  shall 
be  provided  with  his  license,  and  produce  the  same  to  every  perstm 
by  whom  he  is  employed,  or  to  whom  he  tenders  his  services'  ala 
Pilot;  and  if  he  refuses  to  do  so  at  the  request  of  such  person,  he 
shall  incur  for  each  offence  a  penalty  not  exceeding  teu  pounds, 
and  shall  be  subject  to  suspension  or  dismissal  by  the  pilotage 
authority  by  whom  he  is  licensed. 

352.  Every  qualified  Pilot,  when  required  by  the  .pilotage 
authority  who  appointed  him,  shall  produce  or  deliver  up  his 
license ;  and  on  the  death  of  any  qualified  Pilot  the  person  into 
whose  hands  his  license  happens  to  fall  shall  without  delay  trans- 
mit the  same  to  the  pilotage  authority  who  appointed  the  deceased 
Pilot,  and  any  Pilot  or  person  failing  to  comply  with  the  provisions 
of  this  section  shall  incur  a  penalty  not  exceeding  ten  pounds. 

353.  Subject  to-  any  alteration  to  be  made  by  any  pilotage 
authority  in  pursuance  of  the  power -hereinbefore  in  that  behalf 
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given,  the  employment  of  pilots  shall  continue  to  bie  compulsory 
in  all  districts  in  which  the  same  was  by  law  compulsory  imme- 
dintely  before  the  time  when  this  Act  comes  into  operation ;  and 
all  exemptions  from  compulsory  pilotage  then  existing  within  such 
districts  shall  also  continue  in  force ;  and  every  Master  of  any  un- 
exempted  ship  navigating  within  any  such  district  who,  after  a 
qualified  Pilot  has  offered  to  take  charge  of  such  ship  or  has  made 
a  signal  for  that  purpose,  either  himself  pilots  such  ship  without 
possessing  a  pilotage  certificate  enabling  him  so  to  do,  or  employs 
or  continues  to  employ  an  unqualified  person  to  pilot  her,  and 
every  Master  of  any  exempted  ship  navigating  within  any  such 
district,  who,  after  a  qualified  Pilot  has  offered  to  take  charge  of 
such  ship,  or  has  made  a  signal  for  that  purpose,  employs  or  con- 
tinues to  employ  an  unqualified  Pilot  to  pilot  her,  shall  for  every 
such  oflFence  incur  a  penalty  of  double  the  amount  of  pilotage 
demandable  for  the  conduct  of  such  ship. 

354.  The  Master  of  every  ship  carrying  passengers  between 
any  place'  situate  in  the  United  Kingdom,  or  the  islands  of  Chiem^ 
sey^  Jersey^  Sarky  Alderney^  and  Man,  and  any  other  place  so  situate, 
when  navigating  upon  any  waters  situate  within  the  limits  of  any 
district  for  which  Pilots  are  licensed  by  any  pilotage  authority 
under  the  provisions' of  this  or  of  any  other  Act,  or  upon  any  part 
thereof  so  situate,  shall,  unless  he  or  his  Mate  has  a  pilotage  cer- 
tificate enabling  such  Master  or  Mate  to  pilot  the  said  ship  within 
such  district,  granted  under  the  provisions  hereinbefore  contained 
or  such  certificate  as  next  hereinafter  mentioned,  being  a  certificate 
applicable  to  such  district  and  to  such  ship,  employ  a  qualified 
Pilot  to  pilot  his  ship ;  and  if  he  fails  so  to  do  he  shall  for  every 
offence  inciir  a  penalty  not  exceeding  one  hundred  pounds. 

355.  Any  Master  or  Mate  of  a  ship  which  by  the  last  preceding 
section  is  made  subject  to  compulsory  pilotage  may  apply  to  the 
Board  of  Trade  for  a  certificate,  and  the  Board  of  Trade  shall 
thereupon,  on  satisfactory  proof  of  his  having  continuously  piloted 
any  ship  within  the  limits  of  any  pilotage  district  or  of  any  part 
or  parts  thereof  for  two  years  prior  to  the  commencement  of  this 
Act,  or  upon  satisfactory  proof  by  examination  of  his  competency, 
or  otherwise  as  it  may  deem  expedient,  cause  to  be  granted  to  him, 
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or  to  be  inflorsed  on  any  certificate  of  competency  or  service  ob- 
tained by  him  under  the  Third  Part  of  this  Act,  a  certificate  to 
the  effect  that  he  is  aathorised  to  pilot  any  ship  or  ships  belonging 
to  the  same  owner,  and  of  a  draft  of  water  not  greater  than  such 
draft  as  may  be  specified  in  the  certificate  within  the  limits  afore- 
said, and  the  said  certificate  shall  remain  in  force  for  such  time  as 
the  Board  of  Trade  directs,  and  shall  enable  the  Master  or  Mate 
therein  named  to  conduct  the  ship  or  ships  therein  specified  within 
the  limits  therein  described  to  the  same  extent  as  if  the  last  pre- 
ceding section  had  not  been  passed,  but  not  further  or  otherwise  ; 
and  every  such  Master  or  Mate  shall,  upon  applying  for  such 
certificate  or  any  renewal  thereof,  pay  to  the  Board  of  Trade  or  as 
it  directs  such  fees  not  exceeding  the  fees  payable  on  an  examina- 
tion for  a  Master's  certificate  of  competency  under  the  Third  Part 
of  this  Act  as  the  Board  of  Trade  directs ;  and  such  fees  shall  be 
applied  in  the  same  manner  in  which  the  fees  payable  on  such  last- 
mentioned  examination  are  made  applicable. 

356.  If  any  boat  or  ship,  having  a  qualified  Pilot  on  board, 
leads  any  ship  which  has  not  a  qualified  Pilot  on  board  when  such 
last-mentioned  ship  cannob  from  particular  circumstances  be  boarded, 
the  Pilot  so  leading  such  last-mentioned  ship  shall  be  entitled  to  the 
full  pilotage  for  the  distance  run  as  if  he  had  actually  been  on 
board  and  had  charge  of  such  ship. 

857.  No  Pilot,  except  under  circumstances  of  unavoidable 
necessity,  shall  without  his  consent  be  taken  to  sea  or  beyond 
the  limits  for  which  he  is  licensed  in  any  ship  whatever ;  and  every 
Pilot  so  taken  under  circumstances  of  unavoidable  necessity  or 
without  his  consent  shall  be  entitled,  over  and  above  his  pilotage, 
to  the  sum  of  ten  shillings  and  sixpence  a  day,  to  be  computed 
from  and  inclusive  of  the  day  on  which  such  ship  passes  the  limit 
to  which  he  was  engaged  to  pilot  her  up  to  and  inclusive  of  the 
day  of  his  being  returned  in  the  said  ship  to  the  place  where  he 
was  taken  on  board,  or  up  to  and  inclusive  of  such  day  as  will  allow 
him,  if  discharged  from  the  ship,  sufficient  time  to  return  thereto; 
and  in  such  last-mentioned  case  he  shall  be  entitled  to  his  reason- 
able travelling  expenses, 

358,  Any  qualified  Pilot  demanding  or  receiving,  and  also  any 
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Master  oflfermg  or  paying  to  any  Pilot,  any  other  rate  in  respect  of 
pilotage  services,  whether  greater  or  less,  than  the  rate  for  the  tilii9 
being  demandable  by  law,  shall  for  each  offence  incar  a  penalty  not 
exceeding  ten  pounds. 

359.  If  any  Master,  on  being  requested  by  any  qualified  Pilot 
lumng  the  charge  of  his  ship  to  declare  her  draught  of  water,  re- 
fuses to  do  BO,  or  himself  makes  or  is  privy  to  any  other  person 
making  a  &lse  declaration  to  such  Pilot  as  to  such  draught,  he 
•shall  incur  a  penalty  for  every  such  offence  not  exceeding  douUe 
the  amount  of  pilotage  which  would  have  been  payable  to  the 
Pilot  making  such  request;  and  if  any  Master  or  other  person 
interested  in  a  ship  makes  or  is  privy  to  any  other  person  making 
any  fraudulent  alteration  in  the  marks  on  the  stern  or  stem-post 
of  such  ship  denoting  her  draught  of  water,  the  offender  shall  incur 
a  penalty  not  exceeding  five  hundred  pounds. 

360.  A  qualified  Pilot  may  supersede  an  unqualified  Pilot,  but 
it  shall  be  lawful  for  the  Master  to  pay  to  such  unqualified  Pilot 
a  proportionate  sum  for  his  services,  and  to  deduct  the  sajne  from 
the  charge  of  the  qualified  Pilot ;  and  in  case  of  dispute  the  pilotage 
authority  by  whom  the'  qualified  Pilot  is  licensed  shall  determine 
the  proportionate  sums  to  which  each  party  is  entitled. 

361.  An  unqualified  Pilot  assuming  or  continuing  in  the  charge 
of  any  ship  after  a  qualified  Pilot  has  offered  to  take  charge  of  her, 
or  using  a  license  which  he  is  not  entitled  to  use  for  the.  purpose 
of  making  himself  appear  to  be  a  qualified  Pilot,  shall  for  each 
offence  incur  a  penalty  not  exceeding  fifty  pounds." 

862.  An  unqualified  Pilot  may,  within  any  pilotage  district, 
without  subjecting  himself  or  his  employer  to  any  penalty,  take 
charge  of  a  ship  as  Pilot  under  the  following  circumstances; 
(that  is  to  say). 

When  no  qualified  PUot  has  offered  to  take  charge  of  such 
ship,  or  made  a  signal  for  that  purpose ;  or 

When  a  ship  is  in  distress  or  under  circumstances  making  it 
.necessary  for  the  Master  to  avail  himself  of  the  best  assistance 
which  can  be  found  at  the  time ;  or 

For  the  purpose  of  changing  the  moorings  of  any  ship  in  port, 
or  of  taking  her  into  or  out  of  any  dock,. in  cases  where. sucji  act 
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can  be  doue  by  an  unqualified  Pilot  without  infringing  the  regula- 
tions of  the  port,  or  any  orders  which  the  harbour-master  is  legally 
empowered  to  give. 

363.  The  following  persons  shall  be  liable  to  pay  pilotage  dues 
for  any  ship  for  which  the  services  of  a  qualified  Pilot  are  obtained ; 
(that  is  to  say),  the  Owner  or  Master,  or  such  consignees  or  agents 
thereof  as  have  paid  or  made  themselves  liable  to  pay  any  other 
charge  on  account  of  such  ship  in  the  port  of  her  arrival  or  dis- 
charge, as  to  pilotage  inwards,  and  in  the  port  from  which  she 
clears  out  as  to  pilotage  outwards :  and  in  default  of  payment  such 
pilotage  dues  may  be  Recovered  in  the  same  manner  as  penalties  of 
the  like  amount  may  be  recovered  by  virtue  of  this  Act ;  but  such 
recovery  shall  not  take  place  until  a  previous  demand  thereof  has 
been  made  in  writing,  and  the  dues  so  demanded  have  remained 
unpaid  for  seven  days  after  the  time  of  such  demand  being  made. 

864.  Every  consignee  and  agent  (not  being  the  Owner  or 
Master)  hereby  made  liable  for  the  payment  of  pilotage  dues  in 
respect  of  any  ship  may,  out  of  any  moneys  in  his  hands  received 
on  account  of  such  ship  or  belonging  to  the  Owner  thereof,  retain 
the  amount  of  all  dues  so  paid  by  him  together  with  any  reasonable 
expenses  he  may  have  incurred  by  reason  of  such  payment  or 
liability. 

365.  If  any  qualified  Pilot  commits  any  of  the  following 
offences ;  (that  is  to  say), 

(1)  Keeps  himself,  or  is  interested  in  keeping  by  anj  agent, 

servant,  or  other  person,  any  public-house  or  place  of 
public  entertainment,  or  sells,  or  is  interested  in  selling, 
any  wine,  spirituous  liquors,  tobacco,  or  tea ; 

(2)  Commits  any  fraud  or  other  offence  against  the  revenues 

of  Customs  or  Excise,  or  the  laws  relating  thereto  ; 

(3)  Is  in  any  way,  directly  or   indirectly,  concerned  in  any 

corrupt  practices  relating  to  ships,  their  tackle, 
furniture,  cargoes,  crews,  or  passengers,  or  to  persons 
in  distress  at  sea  or  by  shipwreck,  or  to  their  moneys, 
goods,  or  chattels ; 

(4)  Ijends  his  license ; 

(5)  Acts  as  Pilot  whilst  suspended  ; 

O  0 
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(6)  Acts  as  Pilot  wlien  in  a  state  of  intoxication  ; 

(7)  Employs,  or  causes  to  be  employed,  on  board  any  ship  of 

which  he  has  the  charge,  any  boat,  anchor,  cable,  or 
other  store,  matter,  or  thing  beyond  what  is  necessaiy 
for  the  service  of  such  ship,  with  the  intent  to  enhance 
the  expenses  of  pilotage  for  his  own  gain  or  for  the 
gain  of  any  other  person ; 

(8)  Refuses,  or  wilfully  delays,  when  not  prevented  by  illness 

or  other  reasonable  cause,  to  take  charge  of  any  ship 
within  the  limits  of  his  license  upon  the  signal  for  a 
Pilot  being  made  by  such  ship,  or  upon  being  required 
to  do  so  by  the  Master,  Owner,  Agent,  or  Consignee 
thereof,  or  by  any  officer  of  the  pilotage  authorities  by 
whom  such  Pilot  is  licensed,  or  by  any  principal  officer 
of  Customs ; 

(9)  Unnecessarily  cuts  or  slips,  or  causes  to  be  cut  or  slipped, 

any  cable  belonging  to  any  ship ; 

(10)  Refuses,  on  the  request  of  the  Master,  to  conduct  the  ship 

of  which  he  has  the  charge  into  any  port  or  place  into 
which  he  is  qualified  to  conduct  the  same,  except  on 
reasonable  ground  of  danger  to  the  ship ; 

(11)  Quits  the  ship  of  which  he  has  the  charge,  without  tlie 

consent  of  the  Master,  before  the  service  for  which  he 
was  hired  has  been  performed ; 

He  shall  for  each  such  offence,  in  addition  to  any  liability  for 
damages  at  the  suit  of  the  person  aggrieved,  incur  a  penalty  not 
exceeding  one  hundred  pounds,  and  be  liable  to  suspension  or 
dismissal  by  the  pilotage  authority  by  whom  he  is  licensed ;  and 
every  person  who  procures,  abets,  or  connives  at  the  commission 
of  any  such  ofience  shall  likewise,  in  addition  to  any  such  liability 
for  damages  as  aforesaid,  incur  a  penalty  not  exceeding  one 
hundred  pounds,  and,  if  a  qualified  Pilot,  shall  be  liable  to  sus- 
pension or  dismissal  by  the  pilotage  authority  by  whom  he  is 
licensed. 

366.  If  any  Pilot,  when  in  charge  of  any  ship,  by  wilful  breach 
of  duty,  or  by  neglect  of  duty,  or  by  reason  of  drunkenness,  does 
any  act  tending  to  the  immediate  loss,  destruction,  or  serious 
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damage  of  sncli  ship,  or  tending  immediately  to  endanger  the  life 
or  limb  of  any  person  on  board  such  ship ;  or  if  any  Pilot,  by 
wilful  breach  of  duty,  or  by  neglect  of  duty,  or  by  reason  of 
drunkenness,  refuses  or  omits  to  do  any  lawful  act  proper  and 
requisite  to  be  done  by  him  for  preserving  such  ship  from  loss, 
destruction,  or  serious  damage,  or  for  preserving  any  person  be- 
longing to  or  on  board  of  such  ship  firom  danger  to  life  or  limb ; 
the  Pilot  so  oflFending  shall,  for  each  such  oflFence,  be  deemed  guilty 
of  a  misdemeanour,  and,  if  a  qualified  Pilot,  also  be  liable  to  sus* 
pension  and  dismissal  by  the  authority  by  which  he  is  licensed. 

367.  If  any  person,  by  wilful  misrepresentation  of  circum- 
stances upon  which  the  safety  of  a  ship  may  depend,  obtains  or 
endeavours  to  obtain  the  charge  of  such  ship,  such  person,  and 
every  other  person  procuring,  abetting,  or  conniving  at  the  com- 
mission of  such  offence,  shall,  in  addition  to  any  liability  for 
damages  at  the  suit  of  the  party  aggrieved,  incur  a  penalty  not 
exceeding  one  hundred  pounds,  and,  if  the  offender  is  a  qualified 
Pilot  he  shall  also  be  liable  to  suspension  or  dismissal  by  the 
pilotage  authority  by  which  he  is  licensed. 

368.  The  Trinity  House  may,  in  exercise  of  the  general  power 
hereinbefore  given  to  all  pilotage  authorities  of  doing  certain  things 
in  relation  to  pilotage  matters,  alter  such  of  the  provisions  herein- 
after contained  as  are  expressed  to  be  subject  to  alteration  by  them 
in  the  same  manner,  and  to  the  same  extent,  as  they  might  have 
altered  the  same  if  such  provisions  had  been  contained  in  any 
previous  Act  of  Parliament  instead  of  in  this  Act. 

369.  The  Trirdty  House  shall  continue  to  appoint  Sub- 
Commissioners,  not  being  more  than  five  nor  less  than  three 
in  number,  for  the  purpose  of  examining  Pilots  in  all  districts 
in  which  they  have  been  used  to  make  such  appointments,  and 
may,  with  the  consent  of  Her  Majesty  in  Council,  but  not  other- 
wise, appoint  like  Sub-Commissioners  for  any  other  district  in 
which  no  particular  provision  is  made  by  any  Act  of  Parliament 
or  charter  for  the  appointment  of  Pilots  ;  but  no  pilotage  district 
already  under  the  authority  of  any  Sub-Commissioners  appointed 
by  the  Trinity  House  shall  be  extended,  except  with  such  consent 
as  aforesaid,  and  no  Sub-Commissioners   so   appointed   shall  be 
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deemed  to  be  pilotage   authorities  within  the  meaning  of  this 
Act. 

370.  The  Trinity  House  shall  continue,  after  due  examination 
by  themselves  or  their  Sub-Commissioners,  to  appoint  and  license 
under  their  common  seal  Pilots  for  the  purpose  of  conducting  shipis 
within  the  limits  following,  or  any  portion  of  such  limits ;  (that  is 
to  say), 

(1)  '  The  London  District,'  comprising  the  waters  of  the  Thames 

and  Medway,  as  high  as  London  Bridge  and  Bochester 
Bridge  respectively,  and  also  the  seas  and  channels 
leading  thereto,  or  therefrom  as  far  as  Orfordness  to  the 
north,  and  Dungeness  to  the  south ;  so  nevertheless  that 
no  Pilot  shall  be  hereafter  licensed  to  conduct  ships 
both  ab<)ve  and  below  Qravesend  : 

(2)  *  The  English  Channel  District,'  comprising  the  seas  be- 

tween Dungeness  and  the  Isle  of  Wight : 

(3)  '  Trinity  House  Outport  District,'  comprising  any  pilotage 

district  for  the  appointment  of  Pilots  within  which  no 
particular  provision  is  made  by  any  Act  of  Parliament 
or  charter. 

371.  Subject  to  any  alteration  to  be  made  by  the  Trinity  Hmse^ 
the  names  of  all  Pilots  licensed  by  the  Trinity  House  shall  be  pub- 
lished in  manner  following ;  (that  is  to  say), 

(1)  The  Trinity  House  shall,  at  their  house  in  London,  fix  up  a 

notice  specifying  the  name  and  usual  place  of  abode  of 
every  Pilot  so  licensed,  and  the  limits  within  which  he 
is  licensed  to  act : 

(2)  The  Trinity  House  shall  transmit  a  copy  of  such  notice  to 

the  Commissioners  of  Customs  in  London,  and  to  the 
principal  officers  of  Customs  resident  at  all  ports  within 
the  limits  for  which  such  Pilot  is  licensed ;  and  such 
notice  shall  be  posted  up  by  the  Commissioners  at  the 
Custom-house  in  London^  and  by  such  officers  at  the 
Custom-houses  of  the  ports  at  which  they  are  respec- 
tively resident. 

372.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House, 
every  Trinity  Home  Pilot,  on  his  appointment,  shall  execute  a  bond 
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for  one  hundred  pounds  conditioned  for  the  due  observance  on  his 
part  of  the  regulations  and  bye-laws  of  the  Trinity  Ilouse^  such 
bond  to  be  free  from  stamp  duty,  and  from  any  other  charge, 
except  the  actual  expense  for  preparing  the  same. 

373.  No  qualified  Pilot  who  has  executed  such  bond  as  is 
hereinbefore  mentioned  shall  be  liable  for  neglect  or  want  of  skill 
beyond  its  penalty  and  the  amount  of  pilotage  payable  to  him  in 
respect  of  the  voyage  on  which  he  is  engaged. 

374.  Subject  to  any  alteration  to  be  made  by  the  Tnnity  House^ 
no  license  granted  by  them  shall  continue  in  force  beyond  the 
thirty-first  day  of  January  next  ensuing  the  date  of  such  license ; 
but  the  same  may,  upon  the  application  of  the  Pilot  holding  such 
license,  be  renewed  on  such  thirty-first  day  of  January  in  every 
year,  or  any  subsequent  day,  by  indorsemei^t  under  the  hand  of  the 
Secretary  of  the  Trinity  House^  or  such  other  person  as  may  be 
appointed  by  them  for  that  purpose. 

375.  The  Trinity  House  shall  have  power  to  revoke  or  suspend 
the  license  of  any  Pilot  appointed  by  them,  in  such  manner  and  at 
such  time  as  they  think  fit. 

376.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House, 
and  to  the  exemptions  hereinafter  contained,  the  Pilotage  Districts 
of  the  Trinity  Home  within  which  the  employment  of  Pilots  is 
compulsory  are  the  London  District,  and  the  Trinity  Hmise  Outport 
Districts,  as  hereinbefore  defined ;  and  the  Master  of  every  ship 
navigating  within  any  part  of  such  district  or  districts,  who,  after 
a  qualified  Pilot  has  oflered  to  take  charge  of  such  ship,  or  has 
made  a  signal  for  that  purpose,  either  himself  pilots  such  ship, 
without  possessing  a  certificate  enabling  him  so  to  do,  or  employs, 
or  continues  to  employ,  an  unqualified  person  to  pilot  her,  shall  for 
every  such  offence,  in  addition  to  the  penalty  hereinbefore  specified, 
if  the  Trinity  House  certify  in  writing  under  their  common  seal 
that  the  prosecutor  is  to  be  at  liberty  to  proceed  for  the  recovery 
of  such  additional  penalty,  incur  an  additional  penalty  not  exceeding 
five  pounds  for  every  fifliy  tons  burthen  of  such  ship. 

377.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House^ 
a  sufficient  number  of  qualified  Pilots  shall  always  be  ready  to  take 
charge  of  ships  coming  from  the  westward  past  Bunrjeness ;  and 
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the  Trinity  House  shall,  by  bye-law  to  be  made  in  the  same  manner 
as  other  bye-laws  made  under  the  powers  herein  contained,  make 
such  regulations  with  respect  to  the  Pilots  under  their  control  as 
may  be  necessary  in  order  to  provide  for  an  nnintermitted  supply 
of  qualified  Pilots  for  such  ships,  and  to  insure  their  constant 
attendance  upon  and  due  performance  of  their  duty,  both  by  night 
and  day,  whether  by  cruising  between  the  South  Foreland  and 
Dungeness^  or  by  going  off  from  shore,  upon  signals  made  for  the 
purpose,  or  by  both  of  such  means,  or  by  any  other  means,  and 
whether  in  rotation  or  otherwise,  as  the  Trinity  House  think  fit. 

378.  Subject  to  any  alteration  to  be  made  by  the  Trinity 
House^  every  Master  of  any  ship  coming  from  the  westward,  and 
bound  to  any  place  in  the  rivers  Tliames  and  Medway  (unless  she 
has  a  qualified  Pilot  on  board,  or  is  exempted  from  compulsory 
pilotage),  shall,  on  the  arrival  of  such  ship  off  Ihmgeness^  and 
thenceforth  until  she  has  passed  the  south  buoy  of  the  Braie,  or  a 
line  to  be  drawn  from  Sundown  Castle  to  the  said  buoy,  or  until  a 
qualified  Pilot  has  come  on  board,  display  and  keep  flying  the  usual 
signal  for  a  Pilot ;  and  if  any  qualified  Pilot  is  within  hail,  or  is 
approaching  and  within  half  a  mile,  and  has  the  proper  distin- 
guishing flag  flying  in  his  boat,  such  Master  shall,  by  heaving-to 
in  proper  time  or  shortening  sail,  or  by  any  practicable  means 
consistent  with  the  safety  of  his  ship,  facilitate  such  Pilot  getting 
on  board,  and  shall  give  the  charge  of  piloting  his  ship  to  such 
Pilot ;  or  if  there  are  two  or  more  of  such  Pilots  offering  at  the  same 
time,  to  such  one  of  them  as  may,  according  to  the  regulations  for 
the  time  being  in  force,  be  entitled  or  required  to  take  such  charge; 
and  if  any  such  Master  fails  to  display  or  keep  flying  the  usual 
signal  for  a  Pilot  in  manner  hereinbefore  required,  or  to  facilitate 
any  such  qualified  Pilot  as  aforesaid  getting  on  board  as  herein- 
before required,  or  to  give  the  charge  of  piloting  his  ship  to  such 
Pilot  as  hereinbefore  mentioned  in  that  behalf,  he  shall  incur  a 
penalty  not  exceeding  double  the  sum  which  might  have  been  de- 
manded for  the  pilotage  of  his  ship,  such  penalty  to  be  paid  to  the 
IVinity  House^  and  to  be  caiTied  to  the  account  of  the  Trinity  House 
Pilot  Fund. 

379.  The  following  ships,  when  not  carrying  passengers,  shall 
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be  exempted  from  compulsory  pilotage  in  the  London  District,  and 
in  the  Trinity  House  Outport  Districts ;  (that  is  to  say), 

(1)  Ships    employed  in   the  coasting  trade   of   the   United 

Kingdom : 

(2)  Ships  of  not  more  than  sixty  tons  burthen  : 

(3)  Ships  trading  to  Botdogne^  or  to  any  place  in  Europe  north 

of  Boulogne : 

(4)  Ships  from    Giiemsey^  Jersey,  Aldemey,  SarJc,  or   Man, 

which  are  wholly  laden  with  stone  being  the  produce 
of  those  islands : 

(5)  Ships  navigating  within  the  limits  of  the  port  to  which 

they  belong : 

(6)  Ships  passing  through  the  limits  of  any  pilotage  district 

on  their  voyages  between  two  places  both  situate  out 
of  such  limits,  and  not  being  bound  to  any  place  within 
such  limits  nor  anchoring  therein.* 

380.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House 
there  shall  continue  to  be  paid  to  all  Trinity  House  Pilots,  in 
respect  of  their  pilotage  services,  such  dues  as  are  immediately 
before  the  time  when  this  Act  comes  into  operation  payable  to 
them  in  respect  of  such  services. 

381.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House, 
and  notwithstanding  anything  hereinbefore  contained,  there  shall 
be  paid  in  respect  of  all  foreign  ships  trading  to  and  from  the  port 
of  London,  and  not  exempted  from  pilotage,  the  following  pilotage 
dues ;  that  is  to  say,  as  to  ships  inwards,  the  fall  amount  of  dues 
for  the  distance  piloted,  and  as  to  ships  outwards  the  full  amount 
of  dues  for  the  distance  required  by  law ;  and  payment  of  such 
pilotage  dues  shall  be  made  to  the  Collector  of  Customs  in  the  port 
of  London  by  some  one  or  more  of  the  following  persons ;  that  is 
to  say,  the  Master  or  other  person  having  the  charge  of  such  ship, 
or  the  Consignee  or  Agents  thereof  who  have  paid  or  made  them- 
selves liable  to  pay  any  other  charge  for  such  ship  in  the  said  port 
of  London ;   and  such   pilotage   may  be   recovered  in  the  same 

^  Now  Brest.    See  Order  in  Cotincil,  December  21, 1871. 
»  Extended  by  25  &  26  Vict.  c.  68,  §  41. 
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manner   as  other  pilotage  dues  are  hereinbefore  declared   to  be 
recoverable. 

382.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House, 
the  said  Collector  of  Customs  shall,  on  receiving  any  pilotage  duea* 
in  respect  of  foreign  ships,  give  to  the  person  paying  the  same  a 
receipt  in  writing;  and  no  of&cer  of  Customs  in  the  port  of 
London  shall  grant  a  clearance  or  transire  for  any  such  foreign  ship 
as  aforesaid  without  the  production  of  such  receipt ;  and  if  any  such 
attempts  to  go  to  sea  without  such  clearance  or  transire,  any  such 
oflScer  may  detain  her  until  the  said  receipt  is  produced. 

383.  Subject  to  any  alteration  to  be  made  by  the  Trinity  Hausey 
the  said  collector  shall  pay  over  to  the  Trinity  House  the  pilotage 
dues  received  by  him  in  respect  of  any  foreign  ship ;  and  the 
Trinity  House  shall  apply  the  same  in  manner  following : 

In  the  first  place,  in  paying  to  any  Pilot  who  may  bring  suffi- 
cient proof  of  his  having  had  the  charge  of  such  ship  such  dues 
as  would  have  been  payable  to  him  for  such  pilotage  service  if 
the  ship  had  been  a  British  ship,  after  deducting  there  from  the 
poundage  due  to  the  l^rinity  Home : 

In  the  second  place,  in  paying  to  any  unlicensed  person  who 
may  bring  sufficient  proof  of  his  having,  in  the  absence  of  a 
licensed  Pilot,  had  the  charge  of  such  ship,  such  amount  as  the 
Trinity  House  may  think  proper,  not  exceeding  the  amount  which 
would  under  similar  circumstances  have  been  payable  to  a  licensed 
Pilot,  after  deducting  poundage  : 

And  lastly,  shall  pay  over  to  the  Trinity  House  Pilot  Fund  the 
residue,  together  with  all  poundage  deducted  as  aforesaid. 

384.  Whenever  any  difference  arises  between  the  Master  and 
the  qualified  Pilot  of  any  ship  trading  to  or  from  the  port  of  London 
as  to  her  draught  of  water,  the  Trinity  House  shall  upon  applica- 
tion by  either  party,  made,  in  case  of  a  ship  inward  bound,  within 
twelve  hours  after  her  arrival  or  at  some  time  before  she  begins 
to  discharge  her  cargo,  and  in  the  case  of  a  ship  outward  bound 
before  she  quits  her  moorings,  appoint  some  proper  officer  who 
shall  measure  the  ship,  and  settle  the  difference  accordingly,  and 
there  shall  be  paid  to  the  officer  measuring  such  ship  by  the  party 
against  whom  he  decides,  the  following  sums  ]  (that  is  to  say),  one 
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guinea  if  the  ship  be  below,  and  half  a  guinea  if  the  ship  be  above 
the  entrance  of  the  London  Bocks  at  Wapping, 

385.  Subject  to  any  alteration  to  be  made  by  the  Trinity  UousCy 
there  shall  continue  to  be  paid  to  them,  and  carried  over  to  the 
Trinity  House  Pilot  Fund,  the  sums  of  money  following;  (that  is 
to  say), 

(1)  A  poundage  of  sixpence  in  the  pound  upon  the  pilotage 

earnings  of  all  Pilots  licensed  by  the  Trinity  House : 

(2)  A  sum  of  three  pounds  three  shillings  to  be  paid  on  the 

first  day  of  January  in  every  year  by  every   person 
licensed  by  the  Trinity  House  to  act  as  Pilot  in  any 
district  not  under  the   superintendence  of  Sub-Com- 
missioners, or  in  any  part  of  such  district : 
And  any  qualified  Pilot  giving  a  false  account  of  his  earnings,  or 
making  default  in  payment  of  any  sum  due  from  him  under  this 
section,  shall  forfeit  double  the  amount  payable,  and  shall  further 
be  liable,  at  the  discretion  of  the  Trinity  House^  to  suspension  or 
dismissal. 

386.  Subject  to  any  prior  charges  that  may  be  subsisting 
thereon  by  virtue  of  any  Act  or  Acts  of  Parliament  or  otherwise, 
the  said  Trinity  House  Pilot  Fund  shall  be  chargeable  in  the 
first  instance  with  such  expenses  as  the  Trinity  House  may  duly 
incur  in  performance  of  their  duties  in  respect  of  Pilots  and 
pilotage,  and  after  payment  thereof  shall,  subject  to  any  altera- 
tion to  be  made  by  the  Trinity  House y  be  administered  by  the 
Trinity  House  for  the  benefit  of  such  Pilots  licensed  by  them  after 
the  first  day  of  October  one  thousand  eight  hundred  and  fifty-three 
as  are  incapacitated  for  the  performance  of  their  duty  by  reason  of 
age,  infirmity,  or  accident,  or  of  the  widows  and  children  of  Pilots 
so  licensed,  or  of  such  incapacitated  Pilots  only. 

387.  The  two  corporations  of  the  Trinity  Houses  of  the  ports 
of  Hull  and  Neivcastle  shall  continue  to  appoint  Sub-Commissioners, 
not  being  more  than  seven  nor  less  than  three  in  number,  for  the 
purpose  of  examining  Pilots  in  all  districts  in  which  they  have 
been  used  to  make  such  appointments,  and  may,  with  the  consent 
of  Her  Majesty  in  Council,  but  not  otherwise,  appoint  like  Sub- 
Commissioners  for  any  other  district  situate  within  their  respective 
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jurisdictions ;  bat  no  pilotage  district  already  under  the  authority 
of  any  Sub-Commissioners  appointed  by  either  of  the  said  Corpo- 
rations shall  be  extended,  except  with  such  consent  as  aforesaid  ; 
and  no  Sub-Commissioners  appointed  or  to  be  appointed  by  the 
Trinity  Houses  of  Hull  and  Newcastle  shall  be  deemed  to  be 
pilotage  authorities  within  the  meaning  of  this  Act,  nor  shall  any- 
thing in  this  Act  contained  be  held  to  confer  upon  the  commis- 
sioners for  regulating  the  pilotage  of  the  port  of  Khigsimv-upan-' 
Hull  and  of  the  river  Humher  any  jurisdiction  of  a  different  nature 
or  character  from  that  which  they  have  heretofore  exercised. 

388.  No  Owner  or  Master  of  any  ship  shall  be  answerable  to 
any  person  whatever  for  any  loss  or  damage  occasioned  by  the  fault 
or  incapacity  of  any  qualified  Pilot  acting  m  charge  of  such  ship, 
within  any  district  where  the  employment  of  such  Pilot  is  com- 
pulsory by  law. 

In  the  discussion  of  this  part  of  the  Act  I  would  at 
once  state  that  I  consider  it  imperative  to  do  away  with 
compulsory  pilotage  in  its  present  form  altogether  as  a 
blot  upon  our  Statute  Book,  and  if  it  is  conceded,  as  I 
hope  it  wiU  be,  that  the  abuses  which  have  grown  up 
with  the  system  are  such  as  to  admit  of  no  other  remedy, 
it  wiU  be  clear  that  this  part  of  the  Act  must  be  entirely 
remodelled. 

I  would  here  refer  to  the  remarks  of  Mr.  Lindsay,  in 
his  letter  to  the  President  of  the  Board  of  Trade  in  the 
year  1860,  where,  at  page  217,  he  treats  of  this  question  ; 
he,  however,  has  evidently  only  been  struck  by  the  way  in 
which  present  legislation  increases  the  burdens  of  the  ship- 
owner without  perceiving  the  injustice  to  all  which  it  sanc- 
tions and  perpetuates.  He  also  seems  to  use  the  term  *  com- 
pulsory pilotage '  when  speaking  of  an  obligation  arising 
out  of  a  policy  of  insurance ;  such  .a  use  of  the  term  only 
serves  to  comphcate  the  questions,  which  seem  to  me  to  be 
the  following : — 
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(1)  Whether  it  can  continue  to  be  part  of  the  legisla- 

tion of  the  country  that  in  certain  districts 
vessels  shall  not  be  navigated  except  by  a 
duly  licensed  pilot  specially  employed  for  the 
purpose. 

(2)  Whether  the  enactments  by  which  the  employ- 

ment of  such  duly  licensed  pilots  is  regulated 
are  such  as  to  afford  complete  and  impartial 
justice  to  aU  parties. 

Into  a  separate  consideration  of  the  first  of  these 
questions  I  do  not  propose  to  enter  at  any  length,  as  Mr. 
Lindsay  and  others  have  written  ably  and  comprehen- 
sively on  the  subject,  but  some  few  remarks  may  not  be 
out  of  place. 

I  can  never  acknowledge  that  a  pilot  ought  to  be,  or 
was  originally  intended  to  be,  more  than  a  help  to  the 
officers  of  the  ship  in  avoiding  the  intricacies  or  dangers 
of  local  navigation.  Of  course,  it  cannot  be  denied  that 
a  master  of  a  vessel  visiting  a  port  for  the  first  time 
cannot  be  so  well  acquainted  with  shoals,  sands,  or 
beacons,  as  one  who  makes  his  livelihood  by  conducting 
vessels  at  aU  times  in  that  particular  district;  on  the 
other  hand,  how  can  such  pilot,  taking  charge  of  a  vessel 
for  the  first  time,  be  as  well  acquainted  as  her  own 
master  with  the  sailing,  steaming,  or  steering  qualities, 
from  a  defective  appreciation  of  which  as  many  accidents 
arise  as  from  any  other  circumstance  ?  There  is,  it  seems 
to  me,  no  reason  whatever  why  a  master  of  a  vessel  who 
has  undertaken  to  perform  a  voyage,  say  from  Sydney  to 
London,  should  be  relieved  of  responsibility  at  any  point 
short  of  either  of  these  places ;  by  all  means  allow  him  to 
make  use  at  any  point  of  such  skilled  assistance  as  may 
present  itself ;  but  if,  with  the  knowledge  that  such  assist- 
ance will  doubtless  be  at  his  command,  he  does  not  feel 
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equal  to  the  responsibility  of  the  voyage,  it  is  his  fault 
if  he  undertake  it,  and  our  hardy  mariners  would  look 
upon  it  as  an  insult  if  it  were  seriously  suggested  that  they 
could  not  find  their  way  anywhere. 

This  brings  me  to  the  second  question  above  pro- 
pounded ;  and  here,  having  felt  severely  the  hardships 
of  the  law  as  it  at  present  stands,  I  must  enter  m^re 
particularly  into  an  examination  of  the  clauses  in  *he 
Merchant  Shipping  Act  which  have  brought  about  a  st'ite 
of  things  calling,  I  cannot  but  think,  for  a  speedy  and 
effectual  remedy. 

To  make  myself  clear  it  is  necessary  that  I  should  point 
out  the  clauses  and  their  connection. 

By  sections  376  to  379  it  is  made  compulsory  upon 
masters  of  vessels  to  take  on  board  in  certain  localities  the 
first  qualified  pilot  who  shall  offer  his  services ;  by  sec- 
tion 388  it  is  enacted  that  no  owner  or  master  of  a  ship 
shall  be  answerable  to  any  person  whatever  for  any  loss 
or  damage  occasioned  by  the  fault  or  incapacity  of  any 
quahfied  pilot  who  has  thus  compulsorily  taken  charge ; 
section  372  stipulates  that  every  pilot  shall  execute  a  bond 
for  100/. ;  and  section  373  limits  the  amount  recoverable 
from  any  such  pilot  to  the  amoimt  of  such  bond,  plus  the 
pilotage  payable  to  him  for  the  voyage  on  which  he  was 
engaged. 

I  say  in  certain  localities  a  pilot  must  be  employed, 
but  it  must  not,  therefore,  be  supposed  that  at  any  given 
place  pilotage  must  either  be  or  not  be  compulsory. 
On  the  contrary,  the  two  systems  are  frequently  co^ 
existent,  and  if  my  illustrations  are  taken  solely  from  the 
London  district,  it  must  not  be  supposed  that  the  evils 
which  are  here  so  patent  may  not  be  equally  felt  in  other 
places. 

We  will  now  suppose  a  vessel  on  her  voyage  from 
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the  Mediterranean,  or  elsewhere  in  the  world  south  of 
Botdogne,^  to  have  navigated  in  safety  through  the  dangers 
of  the  seas,  through  the  English  Channel  crowded  with 
shipping,  and  to  have  arrived  at  Dungeness. 

Here  her  officers,  if  she  is  bound  for  the  Thames  or 
Medway,  become,  in  the  eye  of  the  law,  suddenly  in- 
capable of  taking  her  any  farther,  and  must  employ  a 
licensed  pilot,  who  is  supposed  to  bring  with  him  such 
consummate  skill  as  to  be  able  to  preserve  the  vessel  from 
dangers,  not  only  below  the  water,  but  above  it,  as  col- 
lisions, &c.,  so  effectually,  that  the  Legislature  has  con- 
sidered itself  justified  in  transferring  to  him  the  whole 
charge  and  responsibility  for  the  vessel  and  her  cargo. 
Not  so,  however,  should  she  be  destined  for  any  other 
port,  as  Hull,  Newcastle,  &c. ;  in  such  a  case  the  master 
may,  if  he  chooses,  avail  himself  of  the  services  of  the 
same  pilot,  but  he  still  remains  the  responsible  person  in 
the  event  of  any  accident  happening  while  the  pilot  is  in 
charge,  he  having  a  remedy  against  the  pilot  to  the  extent 
of  100/.,  which  we  shall  presently  see  is  almost  illusory  ; 
thus  from  a  comparison  of  these  two  cases,  where  the 
vessel  in  one  case  remains  within  the  pilotage  district,  in 
the  other  passes  through  it,  it  is  apparent  that  compulsory 
pilotage  is  not  rendered  necessary  by  dangers  of  naviga- 
tion, and  therefore  justice  demands  that  the  two  vessels 
should  be  treated  alike,  at  any  rate  up  to  the  point  where 
their  courses  diverge. 

But  it  may  be  stated  that  when  such  point  is  once 
passed,  no  hardship  remains,  and  it  is  therefore  necessary 
to  produce  further  illustrations,  for  which  purpose  I  must 
look  at  the  working  of  the  Act  as  regards  wholly  un- 
offending parties.  I  will  therefore  suppose  that  my  vessel, 
the  A,  is  bound  down  the  Thames  with  a  cargo  of  mer- 

*  Now  Brest. 
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chandise  belonging  to  sundry  shippers  in  all  parts  of  the 
kingdom,  and  is  brought  to  an  anchor  in  a  proper  berth 
in  Sea  Eeach  to  wait  for  tide.  While  she  is  lying  there 
motionless,  and  of  course  helpless,  two  steamers  are 
making  their  way  up  to  London;  one,  the  B,  is  from 
St.  Petersburg,  and  has  taken  a  Trinity  pilot  at  Orfordness, 
the  other,  the  C,  is  from  Odessa,  and  has  taken  a  Trinity 
pilot  at  Dungeness ;  near  the  Nore  Light,  some  distance 
below  where  my  vessel  is  lying,  their  courses  converge, 
and  from  that  point  upwards  they  proceed  in  the  same 
track,  while  their  tonnage,  draught  of  water,  speed,  and, 
I  may  add,  their  power  of  doing  mischief,  are,  in  all  re- 
spects, absolutely  identical.  One  of  these  steamers  runs 
down  and  sinks  my  vessel  at  her  anchor,  and  my  whole 
property  is  lost ;  will  it  be  credited  that  if  that  steamer  is 
the  B,  I  shall  recover  from  her  owners  every  farthing  of 
my  loss ;  if  it  is  the  C,  I  shall  recover  nothing  ?  There- 
fore, although  the  pilots  on  board  both  steamers  were 
licensed  by  the  same  authority,  although  the  grossest  in- 
capacity may  be  manifested  by  the  one  in  charge  of  the 
offending  vessel,  and  although  my  ship  was  absolutely 
helpless,  the  Legislature  makes  it  a  matter  of  life  and 
death  to  me  whether  the  steamer  by  which  the  damage 
was  done  cleared  originally  from  St.  Petersburg  or  from 
Odessa ! 

It  may  be  said  that  this  is  the  worst  that  can  happen, 
and  that  it  is  my  fault  if  I  have  not  covered  myself  by 
assurance.  Although  this  objection  would  only  amount 
to  an  argument,  that  what  would  be  an  injustice  towards 
any  other  person  would  be  no  injustice  towards  an  under- 
writer, I  shall  proceed  to  show  that  here  also  the  enact- 
ments in  force  are  such  as  to  allow  even  the  most  complete 
foresight  to  be  baffled,  and  that  no  one  can  effectually  guard 
against  possible  utter  ruin  from  unavoidable  casualty. 
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To  prove  this  certainly  most  serious  assertion,  I  will 
move  my  vessel  higher  up  the  Thames,  and  in  this  case 
she  shall  be  inward  bound,  having  arrived  with  a  cargo 
to  be  discharged  into  lighters  in  the  stream.  A  discharging 
berth  is  pointed  out  by  the  harbour-master,  where  she  is 
moored  between  the  buoys,  and  the  discharge  is  com- 
menced, and  according  to  the  terms  used  in  almost  all 
marine  policies,  the  underwriters  are  answerable  for  aU 
damage  occurring  to  her  until  sjie  has  been  *  moored 
twenty-four  hours  in  good  safety' ;  after  the  expiration  of 
this  period  they  are  absolved  from  all  further  Uability. 
In  spite  of  the  position  of  good  safety  into  which  she  has 
been  ordered,  she  is  run  down  and  sunk  by  a  steamer 
which  is  in  charge  of  a  pilot,  and  having  no  recourse 
against  my  underwriters,  I  look  for  redress  to  the  owners 
of  the  steamer. 

Is  it  sufficient  for  me  to  ascertain  whether  she  was 
bound  for  a  northern  or  southern  port,  say  for  St. 
Petersburg  or  for  Odessa,  as  in  the  last  illustration  ?  By 
no  means,  for  should  she  be  bound  to  the  former  port, 
and  not  on  account  of  her  destination  subject  to  compulsory 
pilotage,  I  may  be  met  with  the  statement  that  she  carried 
passengers,  and  on  that  account  was  so  subjected ;  in 
order  to  procure  exemption  on  this  ground  it  is  only 
necessary  to  prove  that  any  one  person  not  belonging  to 
the  crew  was  on  board,  whether  any  fare  had  been  paid 
or  not ;  if  this  can  be  substantiated,  the  owners  are  free 
from  all  liability. 

Thus  utterly  foiled  in  my  attempts  to  obtain  com- 
pensation from  the  owners  of  the  wrong-doing  steamer, 
and  without  recourse  against  my  underwriters,  my  only 
chance  is  to  proceed  against  the  pilot  himself.  It  might 
at  any  rate  be  supposed  that  the  Legislature,  placing  in 
his  hands,  as  has  been  shown,  such  enormous  power  of 
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inflicting  injury,  and  reducing  his  liability  to  such  an  in- 
finitesimal amount,  would  have  made  the  remedy  against 
him  simple  and  certain.  Such,  however,  is  far  from  being 
the  case,  and  it  is  only  by  an  action  at  common  law, 
at  which  all  the  evidence  required  for  the  original  action 
in  the  Court  of  Admiralty  must  be  reproduced,  that 
any  portion  of  the  100/.  can  be  recovered;  that  under 
such  circumstances  any  settlement  out  of  Court  mus 
be  preferable  to  an  action  cannot  be  a  cause  of  astonish- 
ment. 

I  may  at  once  state  that  the  illustrations  selected  by 
me  are  not  overdrawn,  but  wiU  be  found  fully  exemphfied 
by  the  case  of  the  '  Beta,'  which  was  taken  by  me  from 
the  High  Court  of  Admiralty  to  the  Privy  Council.  The 
shorthand-writer's  notes  in  this  case  are  at  the  disposal 
of  all  who  would  like  to  see  the  gross  injustice  which 
is  sanctioned  by  the  law,  as  at  present  laid  down  and 
interpreted. 

The  enactments  in  question  are  Open  to  further  ob- 
jection from  the  great  temptation  they  hold  out  to  inte- 
rested parties  to  adopt  the  most  discreditable  devices  to 
evade  responsibility,  and  even  to  have  recourse  to  wilful 
perjury.  In  the  case  of  the  'Beta,'  the  owners  of  that 
steamer  benefited  to  the  extent  of  at  least  5,000/.,  which 
loss  was  thrown  upon  the  owners  and  underwriters  of  the 
Mecklenburg  barque  '  Fides '  and  her  cargo,  by  the  simple 
fact  that  they  produced  two  persons  who  swore  that  they 
had  been  presented  with  free  passages ;  surely  generosity 
never  had  a  more  ample  and  immediate  reward ! 

Would  it,  however,  be  going  too  far  to  conjecture 
that  after  such  experience  the  owner  of  a  vessel  would 
take  care  to  be  provided  with  a  passenger  for  future 
occasions  ? 

This,  however,  is  not  the  worst  part  of  the  difficulty, 
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as  will  be  clear  when  the  mode  of  procedure  is  considered, 
which  is  as  follows.  My  ship  having,  while  at  anchor,  as 
described  in  the  foregoing  illustrations,  been  run  down 
and  sunk  by  a  steamer,  my  first  care  is  to  ascertain  that 
all  the  requirements  of  the  Act  of  Parliament,  as  far  as 
they  apply  to  my  vessel,  were  complied  with.  The  result 
of  my  investigation  being  satisfactory,  after  making  an 
application  to  the  owners  of  the  steamer  for  compensa- 
tion, which  is  at  once  declined,  I  put  my  case  in  the 
hands  of  a  proctor,  who  proceeds  in  the  High  Court  of 
Admiralty  to  prosecute  my  claim.  On  behalf  of  the 
steamer  the  only  plea  is  that  she  was  in  charge  of  a  duly 
licensed  pilot,  employed  by  compulsion  of  law,  and  that 
therefore,  under  the  388th  section,  her  owners  are 
exempt  from  liability,  and  this  plea  succeeds  unless  it  can 
be  proved  by  me  that  the  accident  was  not  solely  due  to 
the  fault  or  incapacity  of  the  pilot,  but  that  the  crew  of 
the  steamer  were  partly  to  blame  by  not  having  properly 
carried  out  the  pilot's  orders. 

But  the  evidence  by  which  alone  I  can  hope  to  prove 
such  an  allegation  must  be  taken  from  the  crew  of  such 
steamer,  or  from  the  uncorroborated  statement  of  the 
pilot  himself,  and,  even  if  it  were  to  the  interest  of  all  the 
witnesses  to  be  truthful,  it  may  be  imagined  how  difficult 
it  would  be  to  obtain  proof  sufficient  from  those  quarters. 
But  it  is  directly  to  the  interest  of  all  to  suppress  the 
truth  in  such  a  case  ;  the  crew,  of  course,  will  do  all  they 
can  to  clear  themselves  from  blame,  particularly  where 
by  so  doing  they  clear  their  owners  from  responsibility  ; 
while  the  pilot,  having  to  look  to  the  owners  for  further 
employment,  and  being,  in  very  many  instances  at  least, 
engaged  from  year's  end  to  year's  end  by  the  same  firm, 
must  be,  to  say  the  least,  very  sorely  perplexed  if  he  tries 
to  do  what  is  right.     In  the  first  place,  his  evidence  will 
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almost  certainly  be  uncorroborated ;  in  the  second  place, 
lie  knows  that  if  he  succeeds  in  throwing  the  blame  upon 
the  crew  of  the  steamer,  he  w^ill  be  inflicting  upon  the 
owners  what  may  possibly  be  an  enormous  loss,  and  will 
certainly  expect  to  forfeit  their  patronage;  and,  lastU^ 
his  own  liability,  in  the  case  of  a  decision  adverse  to  him- 
self cannot  be  more  than  lOOZ.,  and  is  in  most  cases  nil, 
for  if  he  has  any  means  at  all,  he  will  almost  certainly  be 
a  member  of  a  Club  which  will  undertake  to  defend  him 
if  any  proceedings  at  common  law  should  really  be  taken 
against  him.     If,   however,   the   owners  of  the   steamer 
agree  to  indemnify  him  against  any  loss,  all  inducement 
for  him  to  speak  the  truth  is  at  an  end,  except  as  be- 
tween his  conscience  and  himself;  while  for  the  owners 
of  the  steamer  a  maximum  sum  of  100/.  is  in  one  scale, 
and  an  unknown  liability  of  many  thousands  may  be  in 
the  other,  and  it  is  not  too  much  to  conclude  therefore 
that  such  a  bargain,  however  corrupt  it  may  be  thought, 
is  not  unlikely  to  have  ere  this  exercised  an  influence  on 
the  decision  of  the   Court  where  such  cases   come  for 
hearing. 

Having  now  stated  at  some  length  my  objections  to 
the  present  system  of  compulsory  pilotage,  I  would  point 
out  that  that  system  can  only  be  defended  by  one  line  of 
argument,  viz.  that  without  it  the  emoluments  of  the 
pilots  would  be  much  curtailed,  and  it  would  possibly  not 
be  worth  their  while  to  devote  themselves  wholly  to  the 
business.  This  argument,  however,  cannot  be  suffered  to 
prevail  for  a  moment  when  it  has  once  been  conclusively 
ascertained  that  the  system  in  defence  of  which  it  is  used 
is  in  itself  an  injustice  ;  it  is,  moreover,  clearly  based  upon 
a  fallacy,  as  in  the  northern  part  of  the  London  district, 
where  pilotage  is  not  compulsory,  we  do  not  hear  of  pilots 
not  earning  sufficient  to  remunerate  them,  but  rather  of 
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there  being  numbers  of  unlicensed  men  who  enter  into 
competition  with  them. 

These  men  (watermen,  fishermen,  old  master  mariners, 
or  others),  without  being  in  possession  of  any  lawful 
authority,  offer  their  services  to  any  master  who  may  be 
unacquainted  with  the  part  of  the  coast  which  he  has  to 
navigate,  and  where  the  law  does  not  require  him  to  take 
or  pay  for  a  duly  licensed  pilot. 

These  men  may  be  thoroughly  competent,  but  the 
Legislature  can  never  have  imagined  that  their  enactments 
would  serve  to  create  a  body  of  men  who  would  get  their 
living  by  breaking  the  law,  which  they  now  actually  do, 
even  when,  as  is  frequently  the  case,  they  are  shipped  as 
able  seamen  and  entered  upon  the  articles  as  such. 

Fresh  hardships  have  grown  out  of  this  state  of  things, 
as  will  be  seen  by  an  investigation  into  the  proceedings  of 
the  Gravesend  Borough  Magistrates,  who  have  made  it  a 
practice  to  issue  warrants  on  the  simple  ipse  dixit  of  a 
pilot  against  masters  of  vessels  alleged  to  have  employed 
an  unlicensed  person  within  their  jurisdiction. 

So  soon  as  the  vessel  in  question  is  reported  to  have 
arrived  at  her  place  of  destination,  say,  for  instance, 
Sunderland,  or  some  other  northern  port,  the  warrant  is 
placed  in  the  hands  of  police  officers,  who  proceed  without 
delay  to  arrest  the  master,  bring  him  in  custody  to  Graves- 
end  for  trial,  and  not  unfrequently  the  charge  has  after 
all  been  dismissed  for  want  of  evidence  to  prove  the 
offence. 

The  magistrates,  however,  never  give  costs  against  the 
pilots,  and  thus  the  unfortunate  master  has  to  find  his  way 
back  to  his  vessel,  after  being  mulcted  of  several  pounds 
for  expenses.  If,  then,  the  business  is  so  profitable  as  to 
excite  persons  to  engage  in  it  who  have  not  the  powerful 
recommendation  of  the  Trinity  House  license  to  protect 
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them,  there  surely  can  be  no  fear  that  the  supply  of  pilots 
will  fail. 

Place  the  pilots  under  a  more  stringent  authority  than 
at  present  exists,  so  that  complaints  against  them,  which 
are  now  invariably  referred  to  the  common  law  courts, 
may  be  promptly  investigated  by  the  Trinity  House,  or 
any  other  central  authority,  and  as  severely  punished  as 
complaints  against  masters  and  mates  holding  certificates 
of  competency ;  and  as  a  licensed  pilot,  by  virtue  of  his 
licence,  is  empowered  to  take  charge  of  the  property  of 
parties  who  have  no  other  security  than  their  belief  that 
the  British  Government  will  take  care  to  permit  only  fit 
and  competent  persons  to  be  entrusted  with  a  pilot's  license, 
whereas  it  devolves  upon  the  owner  of  the  ship  to  employ 
whatever  master  or  mate  he  chooses,  and  in  whom  he  has 
confidence — I  say,  this  being  the  state  of  the  case,  tlie 
duly  licensed  pilot  ought  to  be  subject  to  a  more  severe 
law  than  eitlier  masters  or  mates  can  be ;  at  present,  how- 
ever, he  can  offend  with  impunity,  as,  if  you  hesitate  to 
incur  the  expenses  of  legal  proceedings  without  the  hope 
of  any  pecuniary  advantage,  you  have,  virtually,  no  remedy 
against  him. 

I  do  not  wish  to  enter  Jiere  into  any  examination  of 
the  question  of  free-trade  in  pilotage,  nor  will  I  do  more 
than  suggest  that  if  the  system  of  licensing  pilots  is  to  be 
continued,  there  can  be  no  reason  why  different  classes  of 
license  should  not  be  adopted,  so  that  every  one  going  on 
board  a  vessel  for  the  purpose  of  taking  charge  of  her,  if 
even  only  to  change  docks,  should  be  provided  with  some 
sort  of  a  license  from  the  central  authority,  a  system  which 
is  very  generally  adopted  on  the  Continent. 

I  repeat  that  all  I  have  desired  to  do  is  to  point  out 
the  abuses  of  the  present  system,  and  I  have  not  the  least 
doubt  that  the  evils  and  their  remedy  will  receive  prompt 
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consideration  at    the  hands  of  Her  Majesty's  Govern- 
ment. 

To  the  special  clauses  I  have  only  to  add : 

334.  Here,  most  likely,  would  the  order  to  pay  a  fine 
in  cases  of  non-compliance  be  necessary  ;  this  is  the  mode 
in  which,  on  the  Continent,  public  bodies  are  kept  to  their 
duties,  and  it  cannot  be  denied  that  it  has  worked  satis- 
factorily. 

336.  Why  not  give  to  every  person  considering  him- 
self  aggrieved  the  right  of  appeal; — ^how  shall,  for  in- 
stance, as  this  clause  now  stands,  any  foreigner  bring  his 
complaint  before  the  Board  of  Trade  ? 

348.  For  the  reasons  stated  in  my  introductory  remarks 
to  this  part,  I  would  propose  to  punish  this  offence,  and 
every  one  aiding  and  abetting  in  it,  as  a  misdemeanour. 

362.  It  will  be  necessary  to  take  into  most  serious  con- 
sideration, if  the  aboUshing  of  compulsory  pilotage  should 
not,  in  cases  of  distress,  justify  the  employment  of  unlicensed 
pilots. 

365.  I  would  propose  to  add  under  number 

(12)  Engages  to  pilot  any  vessel  out  of  his  regular 
turn,  or  makes  attempts  to  enter  into  engagements 
to  that  effect. 

872  and  373.  It  ought  to  be  seriously  considered  if  it 
would  not  be  far  better  to  raise  the  amount  of  bond  re- 
quired, and  insist  upon  substantial  securities  for  its  prompt 
fulfilment,  than  to  retain  the  present  system,  which  has 
worked  so  unsatisfactorily.  Pilots  very  rarely  have  any 
property  when  they  are  called  upon  to  make  good  any 
damage ;  usually,  everything  they  possess  is  settled  on 
their  families,  and  it  is  next  to  impossible  to  obtain  justice 
from  them  under  the  present  state  of  the  law. 

374.  The  decision  in  the  case  of  the  '  Beta,'  to  which 
I  referred  in  my  introductory  remarks  to  tliis  part  of  the 
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Act,  proves,  beyond  all  question,  that  this  clause  rerjuires 
alteration. 

The  31st  of  January  next  following  the  date  of  the 
license  was  undoubtedly  fixed  upon  as  the  term  beyond 
which  no  license  should  continue  in  force,  in  order  to  give 
the  authorities,  viz.  the  officers  of  the  Trinity  House,  the 
Sub-Commissioners  of  Pilotage,  or  the  Collectors  of 
Customs,  a  month's  time  from  the  end  of  every  calendar 
year  to  report  to  the  Trinity  House  any  complaint,  or 
cause  of  complaint,  made,  or  arising,  during  the  previous 
year. 

In  the  case  under  consideration,  the  Judicial  Com- 
mittee decided  that  a  license,  granted  on  January  21 — 
consequently  nine  days  before  the  expiration  of  the  time 
within  which  such  report  might  have  been  sent  in — was 
valid  in  law,  because  a  contrary  construction  would  allow 
certain  districts  to  be  for  days,  or  possibly  for  weeks,  with- 
out any  qualified  pilots. 

This  interpretation  is  as  unjust  as  erroneous  ;  unjust, 
because  if  the  Trinity  House  had  found  any  difficulty  in 
the  working  of  this  clause,  it  might  have  given  due  notice 
of  the  necessity  of  an  alteration,  and  until  such  notice 
had  been  given  the  public  had  a  right  to  consider  the  plain 
words  of  the  enactment  in  full  force ;  and  erroneous, 
because  it  is  impossible  to  believe  that  if  the  Legislature 
meant  to  give  thirty-one  days  for  lodging  complaints,  any 
judicial  tribunal  could  have  it  in  their  power  to  reduce 
such  period  by  one-third.  If  the  words  of  the  clause 
were  not  to  be  interpreted  literally,  any  pilot,  knowing 
that  complaints  hkely  to  lead  to  the  suspension  of  liis 
license  were  in  contemplation,  would  be  sure  to  be  the 
first  to  interpret  the  decision  in  his  favour,  and  present  his 
license  for  renewal  on  any  day  before  the  time  fixed  by 
law  for  such  renewal,  viz.  January  31. 
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The  want  of  qualified  Pilots  could  easily  be  avoided 
by  granting  interim  certificates,  to  serve  only  for  the  time 
during  which  the  license  was  left  for  renewal. 

375.  I  think  the  manner  in  which  the  revocation  or 
suspension  of  Pilots'  Licenses  is  to  take  place  ought  here 
to  be  distinctly  stated. 

376-379.  Tliese  clauses  will  require  very  material 
alteration  if  my  suggestions  are  adopted. 

Part  VIII. — Wrecks^  Casualties^  arui  Salvage. 

432.  In  any  of  the  cases  following ;  (that  is  to  say), 
Whenever  any  ship  is  loet,  abandoned,  or  materially  damaged 

on  or  near  the  coasts  of  the  United  Kingdom ; 
Whenever  any  ship  canses  loss  or  material  damage  to  any  other 

ship  on  or  near  such  coasts ; 
Whenever  by  reason  of  any  casualty  happening  to  or  on  board 

of  any  ship  on  or  near  such  coasts  loss  of  Ufe  ensues ; 
Whenever  any  such  loss,  abandonment,  damage,  or  casualty 
happens  elsewhere,  and  any  competent  witnesses  thereof 
arrive,  or  are  found  at  any  place  in  the  United  King- 
dom; 
It  shall  be  lawful  for  the  inspecting  oflScer  of  the  Coastguard,  or 
the  principal  officer  of  Customs,  residing  at  or  near  the  place  where 
such  loss,  abandonment,  damage,  or  casualty  occurred,  if  the  same 
occurred  on  or  near  the  coast  of  the  United  Kingdom,  but  if  else- 
where, at  or  near  the  place  where  such  witnesses  as  aforesaid  arrive 
or  are  found,  or  can  be  conveniently  examined,  or  for  any  other 
person  appointed  for  the  purpose  by  the  Board  of  Trade  to  make 
inquiry,  respecting  such  loss,  abandonment,  damage,  or  casualty  ; 
and  he  shall,  for  that  purpose,  have  all  the  powers  given  by  the 
First  Part  of  this  Act  to  inspectors  appointed  by  the  said  Board. 

I  would  suggest  to  make  these  inquiries  always  com- 
pulsory by  simply  cancelling  the  words  *  It  shall  be  lawful.' 
It  is  evident  that  if  any  unfair  dealing  with  a  ship  has 
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taken  place,  the  crew  are  most  ready  to  confess  the  truth 
soon  after  they  have  landed,  and  if  one  of  the  two  officers 
referred  to  in  this  clause  is  obliged  immediately  to  insti- 
tute an  inquiry,  the  execution  of  the  protest,  which  is 
always  urged  forward  by  the  master  with  aU  possible 
despatch,  will  be  postponed,  and  the  whole  truth  will  be 
more  likely  to  come  out ;  but  as  the  clause  now  stands 
Coastguard  or  Customs'  Officials  generally  find  a  reason 
for  avoiding  to  act  on  their  own  responsibility,  and  by  a 
reference  to  the  Board  of  Trade  much  time  is  unnecessarily 
lost,  and,  as  in  the  case  of  the  '  Trial '  (above  referred  to), 
one  or  other  of  the  principal  witnesses  may  have  been 
sent  away  in  order  to  prevent  his  cross-examination. 

433.  If  it  appears  to  such  officer  or  person  as  aforesaid,  either 
upon  or  without  any  such  preKminary  inquiry  as  aforesaid,  that  a 
formal  investigation  is  requisite  or  expedient,  or  if  the  Board  of 
Trade  so  directs,  he  shall  apply  to  any  two  justices  or  to  a  stipen- 
diary magistrate  to  hear  the  case ;  and  such  justices  or  magistrate 
shall  thereupon  proceed  to  hear  and  try  the  same,  and  shall  for 
that  purpose,  so  far  as  relates  to  the  summoning  of  parties,  com- 
pelling the  attendance  of  witnesses,  and  the  regulation  of  the  pro- 
ceedings, have  the  same  powers  as  if  the  same  were  a  proceeding 
relating  to  an  offence  or  cause  of  complaint,  upon  which  they  or 
he  have  power  to  make  a  summary  conviction  or  order,  or  as  near 
thereto  as  circumstances  permit ;  and  it  shall  be  the  duty  of  such 
officer  or  person  as  aforesaid  to  superintend  the  management  of  the 
case,  and  to  render  such  assistance  to  the  said  justices  or  magistrate 
as  is  in  his  power ;  and,  upon  the  conclusion  of  the  case,  the  said 
justices  or  magistrate  shall  send  a  report  to  the  Board  of  Trade, 
containing  a  full  statement  of  the  case  and  of  their  or  his  opinion 
thereon,  accompanied  by  such  report  of  or  extracts  from  the  evi- 
dence, and  such  observations  (if  any)  as  they  or  he  may  think  fit. 

Besides  the  Stipendiary  Magistrates,  the  County  Court 
Judges,  I  imagine,  would  be  more  fit  to  conduct  the  official 
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inquiries  here  under  consideration  than  any  two  Justices 
of  the  Peace,  and  I  would  suggest  the  substitution  of  them 
for  the  latter. 

435.  In  places  where  there  is  a  Local  Marine  Board,  and  where 
a  stipendiary  magistrate  is  a  member  of  such  Board,  all  such  inves- 
tigations as  aforesaid  shall,  whenever  he  happens  to  be  present,  be 
made  before  such  magistrate  ;  and  there  shall  be  paid  to  such  ma- 
gistrate in  respect  of  his  services  under  this  Act,  such  remuner- 
ation, whether  by  way  of  annual  increase  of  salary,  or  otherwise, 
as  Her  Majesty's  Secretary  of  State  for  the  Home  Department, 
with  the  consent  of  the  Board  of  Trade,  may  direct ;  and  such 
remuneration  shall  be  paid  out  of  the  Mercantile  Marine  Fund. 

The  same  remuneration  should  be  given  to  the  County 
Court  Judges  as  is  to  be  paid  to  the  Stipendiary  Magis- 
trates. 

439.  The  Board  of  Trade  shall  throughout  the  United  King- 
dom have  a  general  superintendence  of  all  matters  relating  to 
wreck  ;  and  it  may,  with  the  consent  of  the  Commissioners  of  Her 
Majesty's  Treasury,  appoint  any  oflBcer  of  Customs  or  of  the  Coast- 
guard, or  any  officer  of  Inland  Revenue,  or,  when  it  appears  to  such 
Board  to  be  more  conveuient,  any  other  personj  to  be  a  receiver  of 
wreck  in  any  district,  and  to  perform  such  duties  as  are  hereinafter 
mentioned,  and  shall  give  due  notice  of  every  such  appointment. 

The  usefulness  of  Eeceivers  whenever  they  are  nothing 
but  public  oflS^cers  has  been  most  effectually  proved  by  my 
own  experience  in  all  matters  where  I  have  come  in 
personal  contact  with  them,  and  applied  for  their  assist- 
ance in  conformity  with  sections  6  and  14  of  their  Instruc- 
tions. It  is  a  very  different  matter,  however,  when  any 
other  person  acts  as  Eeceiver,  as  local  and  personal  in- 
terests are  almost  invariably  so  powerful  as  to  prevent  his 
acting  with  vigour  and  efficiency.     For  this  reason  I  am 
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of  opinion  that  officers  of  Customs  or  Coastguard  sliould 
always  be  chosen  where  practicable. 

441.  Whenever  any  ship  or  boat  is  stranded  or  in  distress  at 
any  place  on  the  shore  of  the  sea,  or  of  any  tidal  water  within  the 
limits  of  the  United  Kingdom,  the  receiver  of  the  district  within 
which  such  place  is  situate  shall,  upon  being  made  acquainted  with 
such  accident,  forthwith  proceed  to  such  place,  and  upon  his  arri  v^al 
there  he  shall  take  the  command  of  all  persons  present,  and  assign 
such  duties  to  each  person,  and  issue  such  directions,  as  he  may 
think  fit  with  a  view  to  the  preservation  of  such  ship  or  boat,  and 
the  lives  of  the  persona  belonging  thereto,  and  the  cargo  and  ap- 
parel thereof;  and  if  any  person  wilfully  disobey  such  directions, 
he  shall  forfeit  a  sum  not  exceeding  fifty  pounds ;  but  it  shall  not 
be  lawful  for  such  receiver  to  interfere  between  the  Master  of  such 
ship  or  boat  and  his  Crew  in  matters  relating  to  the  management 
thereof,  unless  he  is  requested  so  to  do  by  such  Master. 

The  last  part  of  this  clause  has  been  read  as  if  the 
Board  of  Trade  intended  to  withhold  the  Eeceiver's  inter- 
ference in  any  case  where  the  master  of  a  ship  does  not 
actually  desire  the  same,  whereas,  it  is  evident  that  it  was 
only  meant  to  leave  the  discipline  of  the  ship's  crew  in  the 
master's  hands. 

A  more  distinct  interpretation  of  this  clause  is  of  the 
utmost  necessity,  as  the  clear  instructions  issued  to  the 
Eeceivers  prove  that  they  are  intended  to  assist  any  master 
who  may  be  in  distress  in  such  a  manner  that  the  interests 
of  the  owners  of  the  ship  and  cargo  and  their  underwriters 
may  not  be  jeopardised  by  the  slippery  advice  only  too 
often  given  by  parties  whose  profits  would  be  seriously 
diminished  if  these  interests  were  promptly  and  efficiently 
protected. 

The  case  of  the  *  Jeanne,'  at  Maryport,  is  one  in  point ; 
had  her  master  not  been  advised  that  he  had  nothing  to 
do  with  the  Keceiver,  a  very  different  result  would  have 
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been  obtained  ;  as  it  turned  out,  I  had  to  be  grateful  that 
the  exertions  of  the  Eeceiver,  Mr.  Lhidsay,  exposed  the 
conduct  of  the  parties  concerned,  and  the  reports  made 
by  that  gentleman  in  this  case  to  the  Board  of  Trade  will 
be  found  to  throw  much  light  upon  the  practices  so  rife 
in  many  of  our  outports. 

448.  Any  receiver,  or  in  his  absence  any  justice  of  the  peace, 
shall,  as  sooq  as  conveniently  may  be,  examine  upon  oath  (which 
oath  they  are  hereby  respectively  empowered  to  administer)  any 
person  belonging  to  any  ship  which  may  be  or  may  have  been  in 
distress  on  the  coast  of  the  United  Kingdom,  or  any  other  person 
who  may  be  able  to  give  any  account  thereof,  or  of  the  cargo  or 
stores  thereof,  as  to  the  following  matters ;  (that  is  to  say), 

(1)  The  name  and  description  of  the  ship; 

(2)  The  name  of  the  master  and  of  the  owners  ; 

(3)  The  names  of  the  owners  of  the  cargo  ; 

(4)  The  ports  or  places  from  and  to  which  the  ship  was  bound  ; 

(5)  The  occasion  of  the  distress  of  the  ship ; 

(6)  The  services  rendered ; 

(7)  Such  other  matters  or  circumstances  relating  to  such  ship, 

or  to  cargo  on  board  the  same,  as  the  receiver  or  justice 

thinks  necessary ; 
And  such  receiver  or  justice  shall  take  the  examination  down  in 
writing,  and  shall  make  two  copies  of  the  same,  of  which  he  shall 
send  one  to  the  Board  of  Trade,  and  the  other  to  the  secretary  of 
the  committee  for  managing  the  aflfairs  of  Lloyd's  in  London^  and 
such  last-mentioned  copy  shall  be  placed  by  the  said  secretary  in 
some  conspicuous  situation  for  the  inspection  of  persons  desirous  of 
examining  the  same ;  and  for  the  purposes  of  such  examination 
every  such  receiver  or  justice  as  aforesaid  shall  have  all  the  powers 
given  by  the  First  Part  of  this  Act  to  inspectors  appointed  by  the 
Board  of  Trade. 

Here  I  may  refer  to  a  memorial  which  was  drawn  up 
by  me  as  far  back  as  the  spring  of  1864,  and  presented  to 
the  Board  of  Trade  with  the  signatures  of  the  Salvage 
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Association  of  Lloyd's  and  of  other  parties  interested  in 
such  questions.^     We  therein  urged  the  necessity  of  in- 
sisting that  these  depositions  should  be  made  not  only  by 
British  but  by  foreign  masters,  and  within  twenty-four 
hours  of  arrival ;    it   is  exaggeration  to  state  that   the 
masters  are  so  urgently  employed  after  arrival  at  any  place 
in  distress  that  they  are  entirely  unable  to  find  time  for 
appearing  before  the  Receiver  to  make  the  depositions, 
which  when  promptly  taken  have  often  proved  to  be  of 
the  very  utmost  importance  to  the  parties  concerned. 

But  the  fact  is  that  immediate  action  on  the  part  of 
the  Eeceiver  to  secure  a  statement  of  the  principal  occur- 
rences during  the  voyage  prevents  unscrupulous  masters 
from  concocting  average  claims  upon  the  parties  who  are 
unfortunately  tied  up  with  them,  and,  in  order  to  avoid 
this,  the  only  efficient  remedy  against  such  irregularities, 
all  sorts  of  excuses  are  brought  forward ;  nay,  a  former 
Eeceiver  used  to  plead  as  a  reason  for  the  impossibility  of 
obtaining  these  depositions  from  foreigners  that  he  could 
not  understand  their  lanoruaojes  and  he  would  not  be  able 
to  obtain  willingly  the  assistance  of  an  efficient  interpreter. 
I  imagine  that  if  the  Board  of  Trade  adopts  the  suggestion 
of  the  memorial  above  referred  to,  means  will  be  found  to 
secure  through  the  consular  officers  the  attendance  of  an 
interpreter,  and  in  case  of  an  isolated  refusal  energetic 
steps  should  be  taken  to  obtain  the  desired  amendment. 

Sometimes  I  have  been  met  in  collision  cases  with  the 
observation  that  the  statements  contained  in  these  deposi- 
tions were  only  used  to  the  detriment  of  the  parties  making 
them.  Now  it  is  evident  that  they  prevent  the  subsequent 
setting  up  of  untruthful  assertions,  and  for  this  reason 
alone  I  maintain  that  they  are  for  the  public  good,  and 

»  Vide  p.  666. 
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when  made  by  both  sides  can  be  more  easily  compared 
than  at  any  later  period. 

I  admit  that  injustice  might  be  committed  if  in  a  case 
of  collision  the  deposition  of  one  side  were  to  be  published 
before  that  of  the  other  had  been  made ;  this  difficulty 
will,  however,  doubtless  disappear  when  my  suggestion 
for  taking  all  depositions  within  twenty-four  hours  after 
arrival  is  adopted.  But  there  could  be  no  objection  to  an 
enactment  that  in  cases  of  collision  the  depositions  of  both 
sides  shall  be  published  simultaneously. 

Would  it  not  be  a  material  assistance  to  the  Eeceiver 
if  leave  were  given  for  any  party  interested  to  attend  the 
taking  of  the  depositions,  and  to  be  at  liberty  to  suggest 
such  questions  as  he  may  think  fit  ? 

449.  Any  examination  so  taken  in  writing  as  aforesaid,  or  a 
copy  thereof,  purporting  to  be  certified  under  the  hand  of  the  re- 
ceiver or  justice  before  whom  such  examination  was  taken,  shall 
be  admitted  in  evidence  in  any  Court  of  justice,  or  before  any  per- 
son having  by  law  or  by  consent  of  parties  authority  to  hear, 
receive,  and  examine  evidence,  as  primd  fade  proof  of  all  matters 
contained  in  such  written  examination. 

The  Court  of  Admiralty  has  objected  to  admit  copies 
of  Eeceivers'  depositions  as  evidence ;  how  that  is  possible 
under  this  clear  enactment  I  am  unable  to  conceive,  but 
the  matter  is  so  important  that  particular  inquiry  ought 
to  be  made  into  it.  I  have  myself  been  obliged  to  subpoena 
Eeceivers  from  various  parts  of  the  coast  for  the  production 
of  original  depositions  in  some  Admiralty  suits,  in  order  to 
avoid  the  objection  that  copies  were  no  evidence ;  now 
this  is  clearly  against  the  meaning  of  this  clause.^ 

*  This  section  has  since  been  repealed  by  39  &  40  Vict,  c.  80,  Sch., 
Parti. 
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450.  The  following  rules  sliall  be  observed  by  any  person  find- 
ing or  taking  possession  of  wreck  within  the  United  Kingdom  ; 
(that  is  to  say), 

(1)  If  the  person  so -finding  or  taking  possession  of  the  same 

is  the  Owner,  he  shall  as  soon  as  possible  give  notice  to 
the  receiver  of  the  district  within  which  such  wreck  is 
found,  stating  that  he  has  so  found  or  taken  possession 
of  the  same ;  and  he  shall  describe  in  such  notice  the 
marks  by  which  such  wreck  is  distinguished : 

(2)  If  any  person  not  being  the  Owner  finds  or  takes  posses- 

sion of  any  wreck,  he  shall  as  soon  as  possible  deliver 
the  same  to  such  receiver  as  aforesaid  : 
And  any  person  making  default  in  obeying  the  provisions   of 
this  section  shall  incur  the  following  penalties ;  (that  is  to  say), 

(3)  If  he  is  the  Owner  and  makes  default  in  performing  the 

several  things  the  performance  of  which  is  hereby  im- 
posed on  an  Owner, 
He  shall  incur  a  penalty  not  exceeding  one  hundred  pounds : 

(4)  If  he  is  not  the  Owner  and  makes  default  in  performing 

the  several  things  the  performance  of  which  is  hereby 
imposed  on  any  person  not  being  an  Owner, 

He  shall  forfeit  all  claim  to  salvage : 

He  shall  pay  to  the  Owner  of  such  wreck,  if  the  same  is  claimed, 
but  if  the  same  is  unclaimed,  then  to  the  person  entitled 
to  such  unclaimed  wreck,  double  the  value  of  such 
wreck  (such  value  to  be  recovered  in  the  same  way  as  a 
penalty  of  like  amount)  ;  and 

He  shall  incur  a  penalty  not  exceeding  one  hundred  pounds. 

The  case  of  the  *  North '  shows  that  it  is  not  only  neces- 
sary to  make  the  punishments  for  the  offences  described 
under  this  clause  more  severe,  but  that  in  all  counties 
having  partly  a  seafaring  population,  the  Bench  will  not  be 
very  easily  induced  to  return  a  conviction  or  even  a  com- 
mittal under  such  circumstances ;  and  in  order  to  avoid 
the  reproaches  which  have  30  frequently  emanated  from 
Foreign  Governments,  it  would  be  advisable,  wherever  no 
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Stipendiary  Magistrate  exists  to  make  the  County  Court 
Judges  the  committing  magistrates,  and  to  remove  the 
trial  of  such  cases  to  the  Central  Criminal  Court,  making 
it  obligatory  upon  the  Judge  of  the  Admiralty  Court  to 
attend  such  trials,  in  order  to  satisfy  everybody  that  not 
only  nothing  but  the  strictest  possible  justice  is  required, 
but  that  the  Bench  is  in  possession  of  suflS^cient  knowledge 
of  Maritime  Law. 

I  would  further  suggest  in  those  parts  of  the  coast 
where  irregularities  similar  to  those  of  the  *  North  *"  have 
come  to  light,  to  make  more  frequent  changes  in  the 
Coastguard,  who  in  fact  are  the  real  officials  upon  whom 
alone  the  Eeceiver  can  depend  for  information ;  and  if 
retained  too  long  in  one  place  will  only  too  easily  enter 
into  connections  with  fishermen  and  others,  who  require 
the  greatest  supervision. 

451.  If  any  receiver  suspects  or  receives  information  that  any 
wreck  is  secreted  or  in  the  possession  of  some  person  who  is  not 
the  owner  thereof,  or  otherwise  improperly  dealt  with,  he  may 
apply  to  any  justice  of  the  peace  for  a  warrant,  and  such  justice 
shall  have  power  to  grant  a  warrant,  by  virtue  whereof  it  shall  be 
lawful  for  the  receiver  to  enter  into  any  house  or  other  place, 
wherever  situate,  and  also  into  any  ship  or  boat,  and  to  search  for, 
and  to  seize  and  detain,  any  such  wreck  as  aforesaid  there  found ; 
and  if  any  such  seizure  is  made  in  consequence  of  information  that 
may  have  been  given  by  any  person  .to  the  receiver,  the  informer 
shall  be  entitled  by  wfey  of  salvage  to  such  sum,  not  exceeding  in 
any  case  five  pounds,  as  the  receiver  may  allow. 

Where  there  are  no  Stipendiary  Magistrates,  I  would 
here  also  empower  the  County  Court  Judges  to  grant 
warrants. 

452.  Every  receiver  shall  within  forty-eight  hours  after  taking 
possession  of  any  wreck  cause  to  be  posted  up  in  the  Custom-house 
of  the  port  nearest  the  place  where  such  wreck  was  found  or  seized, 
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a  description  of  the  same,  and  of  any  marks  by  which  it  is  dis- 
tinguished, and  shall  also,  if  the  value  of  such  wreck  exceeds 
twenty  pounds,  but  not  otherwise,  transmit  a  similar  description  to 
the  secretary  of  the  committee  at  LloydCs  aforesaid ;  and  such  secre- 
tary shall  post  up  the  description  so  sent,  or  a  copy  thereof,  in  some 
conspicuous  place,  for  the  inspection  of  all  persons  desirous  of 
examiniug  the  same. 

The  Eeceiver  ought  to  give  to  Lloyd's  notice  of  any 
yrreck  irrespective  of  its  value,  as  undoubtedly  such 
information  would  often  lead  to  further  inquiries,  by 
which  losses  previously  unknown  would  come  to  light. 

460.  Disputes  with  respect  to  salvage  arising  within  the 
boundaries  of  the  Cinque  Ports  shall  be  determined  in  the  manner 
in  which  the  same  have  hitherto  been  determined ;  but  whenever 
any  dispute  arises  elsewhere  in  the  United  Kingdom  between  the 
owners  of  any  such  ship,  boat,  cargo,  apparel,  or  wreck  as  afore- 
said, and  the  salvors,  as  to  the  amount  of  salvage,  and  the  parties 
to  the  dispute  cannot  agree  as  to  the  settlement  thereof  by  arbitra- 
tion or  otherwise, 

Then  if  the  sum  claimed  does  not  exceed  two  hundred 
pounds, 

Such  dispute  shall  be  referred  to  the  arbitration  of  any  two 
justices  of  the  peace  resident  as  follows ;  (that  is  to  say)  : 

In  case  of  wreck,  resident  at  or  near  the  place  where  such  wreck 
is  found : 

In  case  of  services  rendered  to  any  ship  or  boat,  or  to  the 
persons,  cargo,  or  apparel  belonging  thereto,  resident  at  or  near 
the  place  where  such  ship  or  boat  is  lying,  or  at  or  near  the  first 
port  or  place  in  the  United  Kingdom  into  which  such  ship  or  boat 
is  brought  after  the  occurrence  of  the  accident  by  reason  whereof 
the  claim  to  salvage  arises : 

But  if  the  sum  claimed  exceeds  two  hundred  pounds. 

Such  dispute  may,  with  the  consent  of  the  parties,  be  referred 
to  the  arbitration  of  such  justices  as  aforesaid,  but  if  they  do  not 
consent,  shall  in  England  be  decided  by  the  High  Court  of  Admi- 
ralty of  England,  in  Ireland  by  the  High  Court  of  Admiralty  of 
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Irdand^  and  in  Scotland  by  the  Court  of  Session  ;  subject  to  this 
proviso,  that  if  the  claimants  in  such  dispute  do  not  recover  in 
such  Oouii}  of  Admiralty  or  Court  of  Session  a  greater  sum  than 
two  hundred  pounds,  they  shall  not,  unless  the  court  certifies  that 
the  case  is  a  fit  one  to  be  tried  in  a  superior  court,  recover  any 
costs,  charges,  or  expenses  incurred  by  them  in  the  prosecution  of 
their  claim : 

And  every  dispute  with  respect  to  salvage  may  be  heard  and 
adjudicated  upon  on  the  application  either  of  the  salvor  or  of  the 
Owner  of  the  property  salved,  or  of  their  respective  agents. 

461.  Whenever,  in  pursuance  of  this  Act,  any  dispute  as  to 
salvage  is  referred  to  the  arbitration  of  two  justices,  they  may 
either  themselves  determine  the  same,  with  power  to  call  to  their 
assistance  any  person  conversant  with  maritime  affairs  as  assessor, 
or  they  may,  if  a  difference  of  opinion  arises  between  them,  or 
without  such  difference,  if  they  think  fit,  appoint  some  person 
conversant  with  maritime  affairs  as  umpire  to  decide  the  point  in 
dispute ;  and  such  justices  or  their  umpire  shall  make  an  award  as 
to  the  amount  of  salvage  payable  within  the  following  times ;  that 
is  to  say,  the  said  justices  within  forty-eight  hours  after  such  dispute 
has  been  referred  to  them,  and  the  said  umpire  within  forty-eight 
hours  after  his  appointment,  with  power  nevertheless  for  such 
justices  or  umpire  by  writing  under  their  or  his  hands  or  hand  to 
extend  the  time  within  which  they  and  he  are  hereby  respectively 
directed  to  make  their  or  his  award.' 

These  clauses  are  undoubtedly  among  the  most  im- 
portant of  the  whole  Act;  and  although  framed  with 
the  best  possible  intention  to  avoid  litigation,  have  proved 
the  most  vexatious,  through  the  interpretation  given  to 
them. 

The  working  of  the  first  clause  is  threefold,  viz. : — 

a.  That  the  jurisdiction  of  the   '  Commissioners 
of  Salvage '  for  the  Cinque  Ports,  as  regulated  by 

^  The  summary  jurisdiction  in  small  salvage  cases  is  extended  by  25  &  26 
Vict,  c  68,  sec.  49.     (See  p.  607.) 
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the  1  &   2   George  IV.  cap.   126,   remains   in  full 

force ; 

6.  That  elsewhere   in  Great  Britain,  claims  not 

exceeding  200/.  shall  be  referred  to  the  arbitration 

of  any  two  Justices  of  the  Peace  ; 

c.  Tliat  claims  exceeding  200Z.  shall  be  decided 

by  the  proper  Maritime  Court,  with  the  proviso — if 

claimants  do  not  recover  a  greater  sum  than  200/. 

they  shall  not  recover  costs  unless  certified  by  the 

Court. 
Now  what  has  been  the  practical  result  of  these  enact- 
ments ? 

ad  a.  With  respect  to  the  Cinque  Ports  Commissioners, 
that  their  decisions  (especially  at  Ramsgate  and  Deal) 
have  been  so  partial  to  the  fishermen  that  nobody  but  an 
innocent  foreigner,  who  is  not  cautioned  as  to  the  risk  he 
runs  by  allowing  a  matter  to  be  referred  to  them,  will 
ever  submit  to  their  arbitration. 

ad  b.  The  same  objection  is  made  to  the  decisions 
of  two  Justices  of  the  Peace,  who  are  in  general  so  in- 
timately connected  with  the  interests  of  their  county, 
and  frequently  so  imperfectly  acquainted  with  matters 
brought  before  them,  that  their  awards  are  hardly  ever 
satisfactory. 

ad  c.  The  praise  which  the  late  venerable  Judge  of 
the  Admiralty  Court  ^  has  frequently  from  the  Bench 
bestowed  upon  the  fishermen,  and  the  positive  disinclina- 
tion which  he  has  generally  evinced  to  refuse  certifying 
the  claimant's  costs  even  in  the  most  flagrant  cases  (I  may 
only  refer  to  the  case  of  the  *  Adolph  Michels,'  where  costs 
were  certified  with  an  award  of  only  50/.),  have  made  it 
a  usual  practice  for  salvors'  agents  (their  solicitors  or 
proctors)  to  institute,  without  any  attempts  at  previous 

^  Dr.  Lushington. 
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settlement,  Admiralty  proceedings  ;  for,  as  they  can  reckon 
with  comparative  certainty  upon  getting  their  costs  what- 
ever may  be  the  award,  they  will  only  consent  to  a  com- 
promise out  of  court  when,  from  fear  of  the  heavy  ex- 
penses, an  amount  quite  out  of  proportion  to  the  value  of 
the  services  is  offered. 

Such  vexatious  and  very  expensive  proceedings  can 
only  be  avoided  by  positively  enacting  that  nobody  shall 
obtain  costs  in  court  who  does  not  receive  a  judgment 
for  at  least  200Z. ;  and  further  by  doing  away  with  all 
arbitrations  by  Commissioners  and  Justices  of  the  Peace, 
appointing  in  their  stead  the  Stipendiary  Magistrates  and 
County  Court  Judges,  two  Elder  Bretlu-en  of  the  Trinity 
House  to  be  called  in  as  Nautical  Assessors  at  the  request 
of  either  party. 

These  would  be  cheap  and  eminently  efficient  Tribunals, 
which  would  very  soon  convince  everybody  abroad  that 
our  Legislature  will  see  justice  done  to  everybody  coming 
to  our  shores. 

I  may  mention  that  the  reason  why  the  Commissioners, 
&c.,  have  given  so  little  satisfaction  in  deciding  salvage 
differences,  is  simply  that  in  the  majority  of  cases  each 
Commissioner  takes  up  the  position  of  advocate  of  the 
side  by  which  he  is  appointed,  or  rather  selected,  and  after 
a  long  delay,  they  agree  rather  to  divide  the  difference 
between  them  than  to  submit  the  case  to  an  umpire; 
therefore,  whenever  the  salvors'  agent  is  sufficiently  versed 
in  the  mode  of  proceeding,  he  makes  his  original  demand 
outrageously  exorbitant,  and  in  the  end  his  clients  are 
proportionate  gainers. 

This  unfortunate  mode  of  compromise  has  been 
found  so  convenient  for  arbitrators,  that  I,  who  about 
ten  years  ago  was  one  of  their  strenuous  supporters,  since, 
this  system  has  come  into  almost  general  practice,  have 

Q  U  2 
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now,  in  the  interests  of  my  clients,  peremptorily  refused 
to  have  anything  whatever  to  do  with  any  kind  of  arbitra- 
tion. 

I  consider  that  I  am  the  more  justified  in  expressing 
my  candid  opinion  on  this  question  as  I  have,  through 
what  my  clients  often  denominate  too  Hberal  awards, 
settled  a  proportionately  large  number  of  salvage  cases 
out  of  court,  and  have  usually  succeeded  in  convincing 
those  claimants  who  were  not  satisfied  and  preferred 
the  decision  of  the  London  or  Dublin  Admiralty  Judges, 
that  only  in  very  rare  cases  they  obtained  a  larger  salvage 
than  I  had  offered. 

462.  There  shall  be  paid  to  every  assessor  and  umpire  who  may- 
be so  appointed  as  aforesaid  in  respect  of  his  services,  such  sum 
not  exceeding  five  pounds  as  the  Board  of  Trade  may  from  time  to 
time  direct ;  and  all  the  costs  of  such  arbitration,  including  any 
such  payments  as  aforesaid,  shall  be  paid  by  the  parties  to  the 
dispute,  in  such  manner  and  in  such  shares  and  proportions  as  the 
said  justices  or  as  the  said  umpire  may  direct  by  their  or  his 
award. 

The  Trinity  Masters  could  not  be  expected  to  travel 
for  anything  like  the  amount  here  fixed ;  and  really  no 
suitor  will  object  to  a  reasonable  charge  if  only  justice 
can  be  obtained. 

466.  Whenever  the  aggregate  amount  of  salvage  payable  in 
respect  of  salvage  services  rendered  in  the  United  Kingdom  has 
been  finally  ascertained  either  by  agreement  or  by  the  award  of 
such  justices  or  their  umpire,  but  a  dispute  arises  as  to  the  appoiv 
tionment  thereof  amongst  several  claimants,  then,  if  the  amount 
does  not  exceed  two  hundred  pounds,  it  shall  be  lawful  for  the 
party  liable  to  pay  the  amount  so  due  to  apply  to  the  receiver  of 
the  district  for  liberty  to  pay  the  amount  so  ascertained  to  him ; 
and  he  shall,  if  he  thinks  fit,  receive  the  same  accordingly,  and 
grant  a  certificate  under  his  hand,  stating  the  fact  of  such  payment 
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and  the  services  in  respect  of  which  it  is  made ;  and  such  certi- 
ficate shall  be  a  full  discharge  and  indemnity  to  the  person  or 
persons  to  whom  it  is  given,  and  to  their  ship,  boats,  cargo,  ap- 
parel, and  effects,  against  the  claims  of  all  persons  whomsoever  in 
respect  of  the  services  therein  mentioned ;  but  if  the  amount 
exceeds  two  hundred  pounds,  it  shall  be  apportioned  in  manner 
hereinafter  mentioned. 

I  would  suggest  to  omit  the  words  ^if  he  thinks  fit* 
ill  the  ninth  line  of  the  clause.  I  cannot  see  any  reason 
why  such  a  matter  should  be  left  to  the  Eeceiver's  dis- 
cretion. 

468.  Whenever  any  salvage  is  due  to  any  person  under  this 
Act,  the  receiver  shall  act  as  follows ;  (that  is  to  say), 

(1)  If  the  same  is  due  in  respect  of  services  rendered  in  assist- 

ing any  ship  or  boat,  or  in  saving  the  lives  of  persons 
belonging  to  the  same,  or  the  cargo  or  apparel  thereof, 
He  shall  detain  such  ship  or  boat  and  the  cargo  and  apparel  be- 
longing thereto  until  payment  is  made,  or  process  has  been  issued 
by  some  competent  court  for  the  detention  of  such  ship,  boat,  cargo, 
or  appareh 

(2)  If  the  same  is  due  in  respect  of  the  saving  of  any  wreck, 

and  such  wreck  is  not  sold  as  unclaimed  in  pursuance 
of  the  provisions  hereinafter  contained, 

He  shall  detain  such  wreck  until  payment  is  made,  or  process 
has  been  issued  in  manner  aforesaid ; 

But  it  shall  be  lawful  for  the  receiver,  if  at  any  time  previously 
to  the  issue  of  such  process  security  is  given  to  his  satisfaction  for 
the  amount  of  salvage  due,  to  release  from  his  custody  any  ship, 
boat,  cargo,  apparel,  or  wreck  so  detained  by  him  as  aforesaid ;  and 
in  cases  where  the  claim  for  salvage  exceeds  two  hundred  pounds 
it  shall  be  lawful  in  Engla/nd  for  the  High  Court  of  Admiralty  of 
England^  in  Ireland  for  the  High  Court  of  Admiralty  in  Ireland^ 
and  in  Scotland  for  the  Court  of  Session,  to  determine  any  question 
that  may  arise  concerning  the  amount  of  the  security  to  be  given 
or  the  sufficiency  of  the  sureties  ;  and  in  all  cases  where  bond  or 
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other  security  is  given  to  the  receiver  for  an  amount  exceeding  two 
hundred  pounds,  it  shall  be  lawful  for  the  salvor  or  the  Owner  of 
the  property  salved,  or  their  respective  agents,  to  institute  pro- 
ceedings in  such  last-mentioned  courts  for  the  purpose  of  having 
the  questions  arising  between  them  adjudicated  upon,  and  the 
said  courts  may  enforce  payment  of  the  said  bond  or  other  security 
in  the  same  manner  as  if  bail  had  been  given  in  the  said  courts. 

In  some  of  the  outports  it  has  been  made  a  frequent 
practice  immediately  after  any  property  brought  in  liable 
to  salvage  has  been  placed  in  charge  of  the  Eeceiver,  and 
without  any  further  inquiry  whether  the  parties  to  whom 
such  property  belongs  are  willing  or  able  to  give  sufficient 
bail  for  any  claim  upon  them,  to  telegraph  at  once  to 
London  for  an  Admiralty  Warrant,  so  as  to  bring  the 
matter  within  the  jurisdiction  of  the  Court.  I  think  this 
is  a  needless  expense,  which  easily  might  be  saved,  as  it 
really  cannot  be  pleaded  that  such  a  course  is  adopted  for 
better  security,  more  particularly  when,  as  in  the  majority 
of  cases,  the  property  is  in  such  a  state  that,  whether 
arrested  or  not,  it  is  unable  to  leave  the  port. 

It  would  be  very  easy  to  improve  the  Eeceiver's 
machinery  in  order  to  avoid  the  taking  out  of  a  warrant, 
as  in  almost  all  cases  the  Eeceiver  actually  comes  forward 
as  the  Agent  of  the  Marshal  of  the  Admiralty  Court,  and 
as  such  takes  charge  of  the  property ;  the  result  is  that 
a  large  sum  is  unnecessarily  charged  as  possession  fee,  &c., 
whereas  all  that  claimants  have  a  right  to  demand  is 
security  for  salvage,  which,  of  course,  ought  never  to  be 
denied. 

469.  Whenever  any  ship,  boat,  cargo,  apparel,  or  wreck  is 
detained  by  any  receiver  for  non-payment  of  any  sums  so  due  as 
aforesaid,  and  the  parties  liable  to  pay  the  same  are  aware  of  such 
detention,  then,  in  the  following  cases ;  (that  is  to  say), 

(1)  In  cases  where  the  amount  is  not  disputed^  and  payment 
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thereof  is  not  made  within  twenty  days  after  the  same 
has  become  due ; 

(2)  In  cases  where  the  amount  is  disputed,  but  no  appeal  lies 

from  the  first  tribunal  to  which  the  dispute  is  referred, 
and  payment  thereof  is  not  made  within  twenty  days 
after  the  decision  of  such  first  tribunal ; 

(3)  In  cases  where  the  amount  is  disputed,  and  an  appeal  lies 

from  the  decision  of  the  first  tribunal  to  some  other 
tribunal,  and  payment  thereof  is  not  made  within  such 
twenty  days  as  last  aforesaid,  or  such  monition  as  herein- 
before mentioned  is  not  taken  out  within  such  twenty 
days,  or  such  other  proceedings  as  are  according  to  the 
practice  of  such  other  tribunal  necessary  for  the  pro- 
secution of  an  appeal  are  not  instituted  within   such 
twenty  days ; 
The  receiver  may  forthwith  sell  such  ship,  boat,  cargo,  apparel,  or 
wreck,  or  a  sufficient  part  thereof,  and  out  of  the  proceeds  of  the 
sale,  after  payment  of  all  expenses  thereof,  defray  all  sums  of  money 
due  in  respect  of  expenses,  fees,  and  salvage,  paying  the  surplus, 
if  any,  to  the  Owners  of  the  property  sold,  or  other  the  parties 
entitled  to  receive  the  same. 

Here  I  would  suggest  to  make  it  obligatory  upon  such 
Eeceiver  to  issue  public  notice  in  the  local  and  a  central 
paper  of  the  date  of  sale. 

472.  If  any  dispute  arises  between  the  receiver  and  any  such 
admiral,  vice-admiral,  lord  of  any  manor,  or  other  person  as  afore- 
said as  to  the  validity  of  his  title  to  wreck,  or  if  divers  persons 
claim  to  be  entitled  to  wreck  found  at  the  same  place,  the  matter 
in  dispute  may  be  decided  by  two  justices  in  the  same  manner  in 
which  disputes  as  to  salvage  coming  within  the  jurisdiction  of 
justices  are  hereinbefore  directed  to  be  determined. 

I  imagine  that  no  objection  could  be  made  to  see  the 
authority  of  two  Justices  of  the  Peace  superseded  by  that 
of  a  Stipendiary  Magistrate  or  a  County  Court  Judge. 
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475.  If  no  Owner  establishes  his  claim  to  wreck  found  at  any- 
place before  the  expiration  of  such  period  of  a  year  as  aforesaid, 
and  if  no  admiral,  vice-admiral,  lord  of  any  manor,  or  person  other 
than  Her  Majesty,  her  heirs  or  successors,  is  proved  to  be  entitled 
to  such  wreck,  the  receiver  shall  forthwith  sell  the  same,  and  after 
payment  of  all  expenses  attending  such  sale,  and  deducting  there- 
from his  fees,  and  all  expenses  (if  any)  incurred  by  him,  and 
paying  to  the  salvors  such  amount  of  salvage  as  the  Board  of 
Trade  may  in  each  case,  or  by  any  general  rule,  determine,  pay 
the  same  into  the  receipt  of  Her  Majesty's  Exchequer  in  such 
manner  as  the  Treasury  may  direct,  and  the  same  shall  be  carried 
to  and  form  part  of  the  Consolidated  Fund  of  the  United  Kingdom. 

Public  notice  of  intended  sale  ought  to  be  required. 

478.  Every  person  who  does  any  of  the  following  acts ;  (that 
is  to  say), 

(1)  Wrongfully  carries  away  or  removes  any  part  of  any  ship 

or  boat  stranded,  or  in  danger  of  being  stranded,  or 
otherwise  in  distress  on  or  near  the  shore  of  any  sea  or 
tidal  water,  or  any  part  of  the  cargo  or  apparel  thereof, 
or  any  wreck ;  or, 

(2)  Endeavours  in  any  way  to  impede  or  hinder  the  saving  of 

such  ship,  boat,  cargo,  apparel,  or  wreck ;  or 

(3)  Secretes  any  wreck,  or  obliterates  or  defaces  any  marks 

thereon ; 
Shall,  in  addition  to  any  other  penalty  or  punishment  he  may  be 
subject  to  under  this  or  any  other  Act  or  law,  for  each  such 
offence  incur  a  penalty  not  exceeding  fifty  pounds;  and  every 
person,,  not  being  a  receiver  or  a  person  hereinbefore  authorised  to 
take  the  command  in  cases  of  ships  being  stranded  or  in  distress, 
or  not  acting  under  the  orders  of  such  receiver  or  person,  who, 
without  the  leave  of  the  Master,  endeavours  to  board  any  such 
ship  or  boat  as  aforesaid,  shall  for  each  offence  incur  a  penalty  not 
exceeding  fifty  pounds ;  and  it  shall  be  lawful  for  the  Master  of 
such  ship  or  boat  to  repel  by  force  any  such  person  so  attempting 
to  board  the  same. 

I  think   the  offences   herein   described  ought   to   be 
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punished  more  severely  than  is  here  enacted ;  the  difficulty 
of  proving  them  is  so  great,  and  the  inclination  to  shelter 
offenders  who  have,  according  to  the  general  and  cus- 
tomary views  among  the  inhabitants  of  the  coast,  only 
taken  what  if  the  wind  had  blown  in  a  different  direction 
would  have  been  irrecoverably  lost,  is  so  universal,  that  all 
such  offences  must  be  punished  with  exemplary  severity, 
in  order  to  bring  the  public  mind  in  those  localities  to 
comprehend  the  wrong  which  is  thereby  committed. 

Under  this  part  of  the  Act  the  suggestion  ought  to  be 
made  that  it  would  be  in  the  interest  of  public  justice  to 
alter  the  present  system  of  surveying  damages  to  ships. 
In  Continental  ports  no  master  of  a  vessel  can  obtain  a 
certificate  of  survey  which  is  of  any  legal  use  to  him  from 
any  other  than  a  surveyor  appointed  by  public  authority, 
sometimes  judicial,  sometimes  mercantile,  but  always  duly 
sworn  to  act  impartially  to  the  best  of  his  knowledge  and 
belief;  we,  on  the  contrary,  have  fallen  into  so  loose  a 
manner  of  transacting  this  sort  of  business  that  the  most 
serious  irregularities  have  been  the  natural  result. 

According  to  what  is  called  general  custom,  any 
master  of  a  ship,  whether  British  or  foreign  (in  case  the 
law  of  his  country  does  not  force  the  latter  to  apply  to 
his  consular  officer),  is  at  liberty  to  appoint  one  or  two 
parties  as  surveyors,  of  whom  he  personally  very  rarely 
knows  anything,  but  who  are  recommended  to  him  by  his 
agent  or  correspondent  as  suitable  persons  for  the  purpose, 
who  too  often  do  not  consider  themselves  obUged  to  act 
in  the  capacity  of  impartial  surveyors  but  assume  at  once 
the  post  of  partisans,  that  is  to  say,  they  certify  to  the 
correctness  of  anything  that  is  desired,  quite  immaterial 
whether  truthful  or  not,  if  only  a  colour  for  their  asser- 
tion can  be  found.     In  fact,  in  some  of  our  most  fre- 
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quented  outports  it  is  publicly  asserted  that  the  order  to 
survey  a  damaged  vessel  is  looked  upon  in  the  same  light 
as  the  retaining  fee  of  a  barrister,  and  is  considered  to 
oblige  the  surveyor  to  use  his  official  position  for  the  pro- 
tection of  the  master  of  such  vessel,  without  any  due 
consideration  for  the  other  interests  at  stake.  How  frauds 
of  all  descriptions  can,  with  impunity,  be  practised  upon 
shipowners  and  their  underwriters,  when  an  unprincipled 
master  of  a  ship  combines  to  that  effect  with  his  agent, 
or  the  clerks  he  employs,  and  finds  no  effectual  resistance 
on  the  part  of  the  surveyors,  may  be  readily  conceived  ; 
and  this  state  of  things  is  the  more  dangerous  as  only  in 
very  rare  instances  the  underwriters  are  so  efficiently  and 
promptly  represented  as  to  prevent  by  the  means  which 
the  law  affords  the  serious  consequences  above  described. 

One  of  the  methods  sometimes  available  is  the  appoint- 
ment of  another  set  of  surveyors  to  prove  by  a  second 
survey  the  irregularities  in  the  first ;  but  it  is  not  easy  to 
find  in  any  place  men  independent  enough  to  go  directly 
against  the  signed,  sealed,  and  delivered  opinions  of  their 
townsmen,  and  if  they  were  to  be  found  much  time  would 
be  wasted  and  much  useless  expense  incurred  in  order  to 
prove  the  fallacy  of  the  first  and  the  correctness  of  the 
second  survey.  But  what  can  be  done  when  on  the  faith 
of  an  erroneous,  or  even  fraudulent  survey,  a  vessel  has 
been  sold  and  claims  made  which  cannot,  under  the 
circumstances  stated,  be  disputed  ? — a  case  which  has  not 
unfrequently  occurred. 

It  appears  to  me  that  the  only  means  of  obviating  all 
these  serious  consequences  is  to  declare  that  for  the  in- 
terest of  all  concerned  in  the  case  of  any  damaged  ship, 
or  cargo,  no  survey,  valuation,  or  appraisement  shall  be 
good  in  law  or  equity,  for  any  purpose  whatsoever,  unless 
made  by  one  or  two  (as   the  case  may  be)   competent 
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surveyors  appointed  by  the  Eeceiver,  and  sworn  by  him  in 
the  same  way  as  appraisers  are  at  present  under  the  50th 
section  of  the  Merchant  Shipping  Act  Amendment  Act, 
1862  ;  this  would  be  altogether  in  accordance  with  Con- 
tinental custom,  and  would  conduce  to  restore  the  general 
confidence  which  recent  transactions  in  our  outports  have 
so  greatly  shaken. 

The  Eeceiver  will  take  care  that  the  surveyors  he 
appoints  perform  their  duty  efficiently,  and  as  public 
officials  it  is  to  be  hoped  that  their  being  bribed  or  tam- 
pered with  will  be  altogether  out  of  the  question.^ 

Part  IX. — Liability  of  Shipowners. 

502.  The  Ninth  Part  of  this  Act  shall  apply  to  the  whole  of 
Her  Majesty's  dominions. 

This  part  of  the  Act,  although  distinctly  stated  to 
apply  *  to  the  whole  of  Her  Majesty's  dominions,'  has  been 
unexpectedly  extended  in  some  cases  to  acts  taking  place 
on  the  high  seas,  without  the  jurisdiction  of  this  country 
or  any  of  her  colonies,  in  which  foreign  ships  have  been 
concerned.  The  extension  gave  rise,  in  the  case  of  the 
Belgian  steamer  *  Marie  de  Brabant,'  to  a  very  serious  loss 
to  a  large  numbers  of  foreigners,  as  a  perusal  of  the  judg- 
ments of  the  Admiralty  Clourt  and  of  the  Judicial  Committee 
of  the  Privy  Council  will  show.* 

The  non-compUance  with  the  fundamental  rules  of 
acknowledged  principles  of  international  law  is  so  sur- 

^  It  may  be  well  to  state  here,  that  since  the  foregoing  was  written,  I 
have — ^in  the  interest  of  my  clients — in  all  cases  passing  through  my  hands, 
and  before  surveys  were  held,  caused  a  document  to  be  executed,  by  which 
the  representatives  of  the  assured  and  their  imderwriters  respectively  ap- 
point each  a  surveyor,  and  these  two  surveyors  nominate  an  umpire,  by 
whose  final  decision  any  differences  between  the  two  surveyors  are  finally 
settled. 

^  For  correspondence  on  this  matter,  vide  p.  518. 
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prising  that  nothing  short  of  a  positive  enactment  that 
this  part  of  the  Act  was  intended  to  be  apphed  only  to 
British  ships  wherever  they  meet  (of  course  their  laws 
always  travel  with  them)  or  to  foreign  ships  when  within 
the  limits  of  British  jurisdiction  (within  three  miles  from 
shore),  can  be  expected  to  alter  this  highly  unsatisfactory 
state  of  afiairs. 

Having  submitted  to  the  President  of  the  Board  of 
Trade  a  memorial  especially  prepared  for  the  purpose  of 
setting  forth  the  grievances  in  this  case,  I  may  here  refrain 
from  entering  more  minutely  upon  the  subject. 

507.  Whenever  any  such  liability  as  aforesaid  has  been  or  is 
alleged  to  have  been  incurred  in  respect  of  loss  of  life  or  personal 
injury,  the  Board  of  Trade  may,  in  its  discretion,  after  giving  not 
less  than  three  days'  notice  by  post  or  otherwise  to  the  party  to  be 
made  defendant  or  defender,  by  warrant  sealed  with  the  seal  of 
such  Board,  or  signed  by  one  of  its  secretaries  or  assistant  secre- 
taries, require  the  sheriff  having  jurisdiction  over  any  place  in  the 
United  Kingdom  to  summon  a  jury  at  a  time  and  place  to  bo 
specified  in  such  warrant  for  the  purpose  of  determining  the 
following  question ;  (that  is  to  say), 

The  number,  names,  and  descriptions  of  all  pei-sons  killed  or 
injured  by  reason  of  any  wrongful  act,  neglect,  or  default ; 
And  upon  the  receipt  of  such  warrant  the  sheriff  shall  summon  a 
jury  of  twenty-four  indifferent  persons,  duly  qualified  to  act  as 
common  jurymen  in  the  superior  courts,  to  meet  at  such  time  and 
place  as  aforesaid. 

In  the  case  above  referred  to  of  the  *  Marie  de  Brabant/ 
several  lives  were  lost  in  consequence  of  the  neglect  of 
the  oflBcer  in  charge  of  the  Liverpool  steamer  '  Amalia/ 
and  compensation  was  in  due  course  obtained ;  but  I  have 
never  heard  that  proceedings  were  taken  in  order  to  sus- 
pend or  cancel  the  certificate  of  such  oflScer ;  ought  it  not 
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to  be  the  duty  of  the  Judge  of  the  Admiralty  Court  to  in- 
form the  Board  of  Trade  of  such  cases  ? 

Part  X. — Legal  Procedure. 

51 9.  Any  stipendiary  magistrate  shall  have  full  power  to  do 
alone  whatever  two  justices  of  the  peace  are  by  this  Act  authorised 
to  do. 

Here  the  authorisation  of  the  County  Court  Judges  or 
Sheriffs,  in  lieu  of  the  two  Justices  of  the  Peace,  would 
have  to  be  recapitulated. 

527.  Whenever  any  injury  has,  in  any  part  of  the  world,  been 
caused  to  any  property  belonging  to  Her  Majesty,  or  to  any  of  Her 
Majesty's  subjects  by  any  foreign  ship,  if  any  time  thereafter  such 
ship  is  found  in  any  port  or  river  of  the  United  Kingdom,  or  within 
three  miles  of  the  coast  thereof,  it  shall  be  lawful  for  the  Judge  of 
any  Court  of  Record  in  the  United  Kingdom,  or  for  the  Judge  of 
the  High  Court  of  Admiralty,  or  in  Scotland  the  Court  of  Session, 
or  the  sheriff  of  the  county  within  whose  jurisdiction  such  ship  may 
be,  upon  its  being  shown  to  him  by  any  person  applying  summarily 
that  such  injury  was  probably  caused  by  the  misconduct  or  want 
of  skill  of  the  Master  or  mariners  of  such  ship,  to  issue  an  order 
directed  to  any  officer  of  Customs  or  other  officer  named  by  such 
Judge,  requiring  him  to  detain  such  ship  until  such  time  as  the 
Owner,  Master,  or  Consignee  thereof  has  made  satisfaction  in  respect 
of  such  injury,  or  has  given  security,  to  be  approved  by  the  Judge 
to  abide  the  event  of  any  action,  suit,  or  other  legal  proceeding  that 
may  be  instituted  in  respect  of  such  injury,  and  to  pay  all  costs  and 
damages  that  may  be  awarded  thereon ;  and  any  officer  of  Customs 
or  other  officer  to  whom  such  order  is  directed,  shall  detain  such 
ship  accordingly. 

My  observations  upon  clause  468  will  apply  equally 
to  this  clause. 

529.  In  any  action,  suit,  or  other  proceeding  in  relation  to  such 
injury,  the  person  so  giving  security  as  aforesaid  shall  be  made  de- 
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fendnntor  defender,  and  shall  be  stated  to  be  the  Owner  of  the  ship 
that  has  occasioned  such  damage ;  and  the  production  of  the  order 
of  the  Judge  made  in  relation  to  such  security  shall  be  conclusive 
evidence  of  the  liability  of  such  defendant  or  defender  to  such  action, 
suit,  or  other  proceeding. 

In  spite  of  the  clear  directions  contained  in  this  clause, 
the  Judge  of  the  Admiralty  Court  has  persistently  refused 
to  recognise  underwriters  either  as  plaintiffs  or  defendants, 
although  they  are  frequently  the  only  parties  who  have 
ultimately  anything  to  gain  or  lose  by  the  proceedings  ; 
this  must  naturally  give  rise  to  very  awkward  complica- 
tions. 

Apparently  unimportant  matters  of  this  description 
have  often  given  rise  to  irregularities  which  could  not 
easily  be  surmounted ;  let  everybody  who  has  an  interest 
in  a  case  have  a  locua  standi,  and  not  be  obliged  to  assume 
another  person's  capacity  and  sail  under  false  colours. 

Part  XI. — Miscellaneoua. 

547.  The  Legislative  authority  of  any  British  Possession  shall 
have  power,  by  any  Act  or  Ordinance,  confirmed  by  Her  Majesty  in 
Council,  to  repeal,  wholly  or  in  part,  any  provisions  of  this  Act  re- 
lating to  ships  registered  in  such  Possession ;  but  no  such  Act  or 
Ordinance  shall  take  efiect  until  such  approval  has  been  proclaimed 
in  such  Possession,  or  until  such  time  thereafter  as  may  be  fixed  by 
such  Act  or  Ordinance  for  the  purpose. 

If  one  part  of  the  Act  has  been  made  law  to  the 
colonies,  why  not  the  whole  ? 

Schedule  Form  B  (see  Section  38).  After  perusal  of 
the  declaration  of  ownership  I  am  astonished  that  the 
case  related  by  me  above  ^  could  have  occurred,  but  so 
it  is. 

»  Vide  ante,  p.  603. 
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18  &  19  Vict.  cap.  91. 
The  Merchant  Shipping  Act  Amendment  Act^  1855. 

19.  Whenever  any  articles  belonging  to  or  forming  part  of  any 
Foreign  Ship  which  has  been  wrecked  on  or  near  the  coasts  of  the 
United  Kingdom,  or  belonging  to  or  forming  part  of  the  cargo 
thereof,  are  found  on  or  near  such  coasts,  or  are  brought  into  any 
port  in  the  United  Kingdom,  the  Consul-General  of  the  country  to 
which  such  ship,  or,  in  the  cas9  of  cargo,  to  which  the  Owners  of 
such  cargo,  may  have  belonged,  or  any  Consular  OflScer  of  such 
country  authorised  in  that  behalf  by  any  treaty  or  agreement  with 
such  country,  shall,  in  the  absence  of  the  Owner  of  such  ship  or 
articles,  and  of  the  Master  or  other  Agent  of  the  Owner,  be  deemed 
to  be  the  Agent  of  the  Owner,  so  far  as  relates  to  the  custody  and 
disposal  of  such  articles. 

I  would  suggest  adding  to  this  section  a  stipulation, 
that  whenever  the  representative  of  any  underwriter 
shall  be  able,  to  the  satisfaction  of  the  Board  of  Trade  or 
the  Eeceiver,  as  the  case  may  be,  to  prove  an  interest  to 
the  wrecked  property,  such  under^sTiter's  representative 
shall  be  entitled  to  the  custody  and  disposal  of  such 
articles. 

The  present  mode  of  effecting  insurances,  not  as  for- 
merly at  the  place  where  the  respective  owners  of  ship  or 
cargo  reside,  but  frequently  at  very  different  places,  would 
cause  considerable  annoyances,  delays,  and  unnecessary 
expense,  if  this  section  remained  without  the  proposed 
addition. 


25  &  26  Vict.  cap.  63. 
The  Merchant  Shipping  Act  Amendment  Actj  1862. 

49.  The  provisions  contained  in  the  Eighth  Part  of  the  Prin- 
cipal Act  for  giving  summary  jurisdiction  to  two  Justices  in  Salvage 
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cases,  and  for  preventing  unnecessary  Appeals  and  Litigation  in 
such  cases,  shall  be  amended  as  follows ;  (that  is  to  say), 

(1)  Such  pit)vi8ion  shall  extend  to  all  cases  in  which  the  value  of 

the  property  saved  does  not  exceed  one  thousand  pounds, 
as  well  as  to  the  cases  provided  for  by  th  rincipal 
Act: 

(2)  Such  provisions  shall  be  held  to  apply  whether  the  Salvage 

Service  has  been  rendered  within  the  limits  of  the 
United  Kingdom  or  not : 

(3)  It  shall  be  lawful  for  one  of  Her  Majesty's  Principal  Secre- 

taries of  State,  or  in  Ireland  for  the  Lord  Lieutenant 
or  other  Chief  Governor  or  Governors,  to  appoint  out 
of  the  Justices  for  any  borough  or  county  a  rota  of 
Justices  by  whom  jurisdiction  in  salvage  cases  shall  be 
exercised : 

(4)  When  no  such  rota  is  appointed,  it  shall  be  lawful  for  the 

salvors,  by  writing  addressed  to  the  Justice's  Clerk,  to 
name  one  Justice,  and  for  the  Owner  of  the  property 
saved  in  like  manner  to  name  the  other  : 

(5)  If  either  party  fails  to  name  a  Justice  within  a  reasonable 

time,  the  case  may  be  tried  by  two  or  more  Justices  at 
Petty  Sessions : 

(6)  It  shall  be  competent  for  any  Stipendiary  Magistrate,  and 

also  in  Englatid  for  any  County  Court  Judge,  in  Scotland 
for  the  Sheriff  or  Sheriff  substitute  of  any  county,  and  in 
Ireland  for  the  Recorder  of  any  borough  in  which  there 
is  a  Recorder,  or  for  the  Chairman  of  Quarter  Sessions 
in  any  county,  to  exercise  the  same  jurisdiction  in  Sal- 
vage cases  as  is  given   to  two  Justices  : 

(7)  It  shall  be  lawful  for  one  of  Her  Majesty's  Principal  Secre- 

taries of  State  to  determine  a  scale  of  costs  to  be 
awarded  in  Salvage  cases  by  any  such  Justices  or  Court 
as  aforesaid : 

(8)  All  the  provisions  of  the  Principal  Act  relating  to  summary 

proceedings  in  Salvage  cases,  and  to  the  prevention  of 
unnecessary  appeals  in  such  cases,  shall,  except  so  far 
as  the  same  are  altered  by  this  Act,  extend  and  apply 
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to  all  such  proceedings,  whether  under  the  Principal 
Act  or  this  Act,  or  both  of  such  Acts. 

I  have  in  my  remarks  on  the  Principal  Act  entered  fully 
into  the  necessity  of  substituting  the  County  Court  Judges 
for  the  two  Justices  of  the  Peace,  with  respect  to  the  ad- 
judication of  salvage  cases,  and  here  refer  to  the  arguments 
there  used. 

sub.  4.  This  clause  perpetuates  the  arbitration  system 
which  has  proved  so  fallacious,  and  the  consequences  of 
which  I  have  above  so  fully  described. 

srib.  6.  My  suggestions  respecting  the  County  Court 
Judges  being  here  adopted,  I  see  no  reason  to  doubt  that 
the  plan,  as  a  whole,  will  be  carried  out  without  very 
serious  opposition. 

50,  Whenever  any  Salvage  question  arises  the  Receiver  of 
Wreck  for  the  district  may,  upon  application  from  either  of  the 
parties,  appoint  a  Valuer  to  value  the  property  in  respect  of  which 
the  Salvage  claim  is  made,  and  shall,  when  the  valuation  has  been 
returned  to  him,  give  a  copy  of  the  valuation  to  both  parties ;  and 
any  copy  of  such  valuation,  purporting  to  be  signed  by  the  Valuer, 
and  to  be  attested  by  the  receiver,  shall  be  received  in  evidence  in 
any  subsequent  proceeding ;  and  there  shall  be  paid  in  respect  of 
such  valuation,  by  the  party  applying  for  the  same,  such  fee  as 
the  Board  of  Trade  may  direct. 

I  have  myself  tried  the  working  of  this  clause,  and  its 
efl&ciency  has  principally  induced  me  to  propose  to  give 
to  the  Eeceiver  a  more  extended  authority  in  all  matters 
of  average. 

54.  The  Owners  of  any  ship,  whether  British  or  Foreign,  shall 
not,  in  cases  where  all  or  any  of  the  following  events  occur  without 
their  actual  fault  or  privity ;  (that  is  to  say), 

(1)  Where  any  loss  of  life  or  personal  injury  is  caused  to  any 
person  being  carried  in  such  ship  ; 
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(2)  Where  any  damage  or  loss  is  caused  to  any  goods,  mer- 

chandise, or  other  things  whatsoever  on  board  any  such 
ship ; 

(3)  Where  any  loss  of  life  or  personal  injury  is  by  reason  of 

the  improper  navigation  of  such  ship  as  aforesaid  caused 
.  to  any  person  carried  in  any  other  ship  or  boat ; 

(4)  Where  any  loss  or  damage  is  by  reason  of  the  improper 

navigation  of  such  ship  as  aforesaid  caused  to  any  other 
ship  or  boat,"  or  to  any  goods,  merchandise,  or  other 
things  whatsoever  on  board  any  other  ship  or  boat ; 
be  answerable  in  damages  in  respect  of  loss  of  life  or  personal 
injury,  either  alone  or  together  with  loss  or  damage  to  ships,  boats, 
goods,  merchandise,  or  other  things,  to  an  iaggreg%ite  amount 
exceeding  fifteen  pounds  for  each  ton  of  their  ship's  tonnage  ;  not 
in  respect  of  loss  or  damage  to  ships,  goods,  merchandise,  or  other 
things,  whether  there  be  in  addition  loss  of  life  or  personal  injury 
or  not,  to  an  aggregate  amount  exceeding  eight  pounds  for  each 
ton  of  the  ship's  tonnage ;  such  tonnage  to  be  the  registered 
tonnage  in  the  case  of  sailing  ships,  and  in  the  case  of  steam  ships 
the  gross  tonnage  without  deduction  on  account  of  engine-room : 

In  the  case  of  any  foreign  ship  which  has  been  or  can  be 
measured  according  to  British  law,  the  tonnage  as  ascertained  by 
such  measnr^nent  shall,  for  the  purposes  of  this  section,  be  deemed 
to  be  the  tonnage  of  such  ship : 

In  the  case  of  any  foreign  ship  which  has  not  been  and  cannot 
be  m^sured  under  British  law,  the  Surveyor-Genefal  Sf  tonnage 
in  the  United  Kingdom,  and  the  Chief  Measuring  OflScer  in  any 
British  possession  ^broad^  shall,  on  receiving  from  or  by  direction 
of  the  Court  hearing  the  case  such  evidence. conoeming- the 
dimensions  of  the  ship  as  it  may  be  found  practicable  to  furnish,, 
give  a  certificate  under  his  hand,  stating  what  would  in  his  opinion 
have  been  the  tonnage  of  such  ship  if  she  had  been  duly  measured 
according,  to  British  law,  and  the  tonnage  so  stated  in  such 
certificate  shall,  for  the  purposes  of  this  section,  be  deemed  to  be 
the  tonnage  of  such  ship.        . 

This  clause  replaces  clause  504  of  the  Principal  Act, 
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and  has  been  so  interpreted  by  our  Courts  as  to  give  rise 
to  the  most  unjust  and  unheard-of  results;. 

In  the  first  place,  it  does  not  deal  equal  justice  to  rich 
and  poor ;  and  secondly,  it  has  introduced  into  this  country 
a  state  of  things  utterly  at  variance  with  sound  principles 
of  law. 

It  is  quite  clear  that,  when  the  Merchant  Shipping  Act 
of  1854  engaged  the  attention  of  the  Legislature,  the  ne- 
cessity of  abrogating  the  system  of  unUmited  liability  was 
strongly  urged  upon  it.  By  that  system  the  whole  pro- 
perty of  a  shipowner,  whether  on  sea  or  land,  was  liable 
to  make  good  any  damage,  however  great,  which  might 
be  occasioned  by  any  vessel  belonging  to  him,  and  this, 
although  he  might  have  taken  every  precaution  which  the 
nature  of  the  case  would  possibly  permit. 

Such  a  state  of  things,. of  course,  deterred  responsible 
persons  from  investing  their. money  in  shipping  property, 
and,  by  tlirowing  the  carrying  trade  into  the  hands  of  a 
class  who  were  without  adequate  means,  gave  rise  to 
numerous  evils,  which  have  been  often  described  and  need 
not  be  here  repeated. 

.The  propriety  of  admitting  the  principle  of  limited 
liability  into  maritime  matters,  had  already .  been  partly 
conceded  by  7  George  II.  cap.  15,  and  by  subsequent  Acts, 
and  the  system  now  obtained  its  natural  and  legitimate 
extension  in  the  504th  clause  of  the  Act  which  was 
the  res-ult  of  mature  deliberation,  enacting  that  no  owner 
should  be  answerable  for  losses  occasioned  without  his 
actual  fault  or  privity  beyond  the  value  of  his  ship  and 
the  current  freight.  This  new  system  was  quaUfied,  it 
must  be  admitted,  in  cases  where  liability  should  be 
incurred  with  respect  to  loss  of  life  or  personal  injury  to 
any  passenger,  by  the  stipulation  that  the  value  in  such 
cases  should  not  be  taken  to  be  less  than  15/.  per  register 
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ton.  The  reason  for  this  qualification  is  not  apparent, 
unless  it  were  meant  to  discourage  the  taking  of  pas- 
sengers at  all  on  board  ships  of  inferior  value,  in  which 
case  it  ought  to  have  been  made  to  apply  only  to  liability 
incurred  by  the  ship  on  board  of  which  the  passengers  were. 
As  far  as  my  knowledge  goes,  however,  this  stipulation 
never  had  any  actual  influence  upon  the  decisions  of  our 
Courts. 

Such  being  the  law,  as  laid  down  by  Parliament  in 
1854,  it  soon  became  apparent  that  the  natural  increase 
in  the  mercantile  navies  of  the  world,  together  with  the 
general  introduction  of  steam  as  a  propelling  power, 
would  produce  a  great  increase  in  the  number  of  collision 
cases,  and  when  the  Board  of  Trade  had  become  aware 
of  some  defects  in ,  the  Merchant  Shipping  Act,  and  was 
known  to  be  contemplating  the  introduction  of  what 
afterwards  became  the  Amendment  Act  of  1862,  some  of 
the  owners  interested  in  the  large  steamers,  navigating 
the  most  frequented  parts  of  the  Atlantic,  and  conse- 
quently running  the  greatest  risk  of  being  made  liable 
as  above  pointed  out,  really  succeeded  in  prevailing  upon 
the  late  Government  to  induce  the  Legislature  to  limit  the 
liability  of  shipowners  in  the  way  which  now  constitutes 
the  law  of  the  land. 

A  careful  perusal  of  '  Hansard '  will  show  the  wonder- 
ful argumentation  used  on  both  sides  of  the  House  when 
this  question  was  under  consideration,  and  that  on  May 
26, 1862,  the  then  First  Lord  of  the  Treasury  (Viscount 
Palmerston)  used  the  following  memorable  expressions, 
viz. : — 

*  He  could  not  understand  the  great  tenderness 
which  hon.  gentlemen  seemed  to  feel  for  steamships 
causing  damage  to  other  ships  which  they  met.  Jf  he 
were  not  officially  connected  with  his  right  hon.  friend  (the 
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President  of  the  Board  of  Trade),  but  were  exercising 
an  independent  judgment  on  his  proposal,  he  should 
say,  that  that  proposal  failed  in  this,  that  the  true 
principle  which  ought  to  be  applied  to  damage  done 
by  steam  vessels  or  any  other  instrument  conducted 
by  man,  must  be  the  value  of  the  damage  done,  not 
the  quality  or  the  value  of  the  instrument  causing  it. 
If  there  was  any  fault  in  the  proposal  of  his  Right 
hon.  friend  it  was  that  it  went  too  far  in  mitigation 
of  the  liability  of  steamships  for  damage,  and  he 
hoped  that  the  House  would  not  do  anything   so 
manifestly  unjust  as  still  further  to  limit  their  respon- 
sibility.' 
There  cannot  be  any  doubt  that  a  statesman  of  Lord 
Palmerston's   character  would   not    have    uttered   those 
words  of  complete  and  entire  disapprobation  of  a  measure 
introduced  and  strenuously  supported  in  the  House  by  one 
of  his  colleagues,  had  he  not  been  impressed  by  the  strong 
conviction  that  great  wrong  was  about  to  be  done,  and 
that  if,  for  party  reasons,  he  were  obliged  to  acquiesce 
in  it,  he  would  at  least  relieve  his  conscience  by  a  public 
declaration,  that  nothing  but  his  official  connection  could 
have  induced  him  to  do  so. 

The  Merchant  Shipping  Act  Amendment  Act  of  1862 
having  become  law,  we  must  now  refer  to  the  tenor  of 
subsequent  decisions,  to  see  the  influence  which  it  has 
exercised  upon  the  administration  of  justice  in  this 
country. 

In  the  first  place,  the  opening  words  of  the  Limited 
Liability  Clause  (Sect.  54,  *  the  owner  of  any  ship,  whether 
British  or  Foreign,  shall  not,'  &c.)  have  been  held  by  the 
Courts  to  apply  to  ships  of  aU  nations,  in  all  places,  whether 
within  British  jurisdiction  or  without.  As  the  most  apt 
illustration  of  the  result  of  such  decisions,  I  would  refer 
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to  a  separate  memorial  which  I  have  laid  before  the  Board 
of  Trade,^  on  the  subject  of  the  *  Marie  de  Brabant/  a 
steamer  belonging  to  Belgian  owners,  which  was  run  down 
and  sunk  by  the  British  steamer  *  Amalia/  of  Liverpool. 
The  Belgian  vessel  and  cargo  were  of  the  value  of  38,377/. 
3s,  10c?.,  and  this  amount  would  have  been  completely 
recovered  from  the  wrong-doing  *Amalia,'  the  value  of 
which  vessel  was  admitted  to  exceed  the  loss  she  had 
occasioned,  if  by  any  subsequent  accident  she  had  been 
obliged  to  enter  any  other  than  a  British  port,  but,  reach- 
ing Liverpool  instead,  the  parties  interested  in  the  '  Marie 
de  Brabant '  were  only  able  to  recover  14,600/.,  and  in  fact 
lost  23,777Z.  3s.  lOd.  by  being  obliged  to  resort  to  our 
Courts  for  their  remedy. 

The  results  of  this  decision  must  not  be  lost  sight  of. 
The  principles  of  Intemational  Law,  which  have  been 
adhered  to  in  the  most  sacred  manner  by  all  our  most 
eminent  Judges,  are  now  for  the  first  time  abandoned,  and 
in  their  stead  we  have  a  sort  of  lex  fori,  or  an  assertion  by 
our  Courts  that  a  certain  fixed  measure  of  rehef  is  all  that 
we  can  give,  and  that  Foreigners,  if  they  come  to  our 
Courts,  either  as  plaintiffs  or  defendants,  must  be  satisfied 
with  the  same  limited  liability  that  would  be  held  to  apply- 
in  the  case  of  one  of  our  own  ships ;  and  this  while  a 
British  shipowner,  if  plaintiff  in  the  foreign  court,  would 
obtain  full  and  complete  redress  !  And  there  may  result 
from  such  decisions  far  worse  confusion  than  has  been  at 
present  foreseen.  For,  supposing  that  a  Belgian  plaintiff, 
who  had  been  deprived  of  his  natural  intemational  rights 
by  the  decision  of  one  of  our  Courts,  in  accordance  with 
this  British  municipal  legislation,  were  subsequently  to 
discover  the  wrong-doing  British  ship  in  a  Belgian  port; 
what  should  prevent  him  from  detaining  her  there,  and 

'  Vide  p.  513. 
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obtaining  in  his  Qwji  native  courts  such  further  redress  as 
he  had  failed, in  obtaining  here  ?  If  such  a  course  is  once 
taken  in  a  foreign  country,  and  it  is  not  at  all  improbable 
that  it  may  be,  we  shall  have  some  of  our  ships  unable  to. 
go  to  France,  some  to  Belgium,  and  so  on;  the  result 
being  endless  confusion  and  proportionate  injury  to  our 
trade.  - 

And  how  has  this  anomalous  and  unjustifiable  legisla- 
tion becmne  part  pf  our  statute-book  ?  A  glance  at  the 
^rst  drafts  of  the  . Amendment  Act,  as  laid  before  Parlia- 
ment for  discussion,  vill  show  that  these  words,  *  whether 
British  or  Foreign,'  had  no  place  in  them ;  in  the  debates 
they  were  never  referred  to ;  the  House  emdenAy  never  once 
remarked  that  four  words  had  subsequently  dipped  in  which 
would  be  held  to  bind  our  Courts  to  disregard  the  most 
obvious  duties  of  international  comity,  or  surely  some 
expression  of  regret  would  have  been  called  forth  in  the 
House  by  our  departure  from  the  principles  which  have 
made  our  nation  famous ;  on  the  contrary,  the  alteration 
made  without  any  authority  by  the  drawer  of  the  Bill, 
during  its  passage  through  the  House,  was  altogether 
overlooked,  and  I  will  do  no  more  than  give  the  words  of 
a  late  very  eminent  Judge,  the  Lord  Justice  Knight-Bruce, 
who  thus  expressed  himself  on  the  point  during  the 
hearing  of  the  *  Marie  de  Brabant '  appeal  above  referred 

to : — 

*  I  do  not  know  why  these  very  extensive  Acts  of 

Parliament  should  have  left  such  an  obvious  question 

open  to  argument.     I   cannot  quite  understand  it. 

The  questions  are  so  obvious,  you  know;   and  a 

great  many  people   do  know  that  there  are  other 

people  in  the  world  who  have  ships  besides  ourselves.' 

In  the  second  place,  legislation,  in  the  direction  of 
limited  liability,  has  been  by  the  Amendment  Act  dis- 
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torted  from  its  original  intention  and  converted  into  a 
powerful  engine  of  oppression  and  injustice.  There  can 
be  only  one  opinion  as  to  what  the  limitation  of  a  ship- 
owner's liability  was  originally  intended  to  imply,  viz.  : 
that  any  man  investing,  say,  lOOZ.  in  the  purchase  of  a 
64th  share  of  a  ship,  should  have  the  certitude  that  he 
could  not  be  made  to  forfeit  his  share,  and  a  further 
amount  besides.  In  other  words,  the  owners  of  any  ship 
inflicting  damage  were  to  be  allowed  to  say,  *  There  is  our 
ship,  we  give  her  up  to  you,  and,  as  far  as  her  value 
goes,  you  may  pay  yourself  for  any  wrong  she  has  done/ 

This  is  the  common-sense  view  of  the  proposition,  and 
this  is  what  other  countries  have  always  acted  upon. 
Our  Courts,  however,  have  not  held  to  this  interpretation, 
but  have  actually  made  the  owners  of  a  ship,  which  has 
been  found  to  blame  for  a  collision,  liable  to  make  good 
SL  per  ton  on  her  register,  when  their  vessel  itself  may 
have  been  rendered  almost  valueless  or  even  totally  de- 
stroyed by  the  same  casualty.  And  what  can  be  more 
monstrous  than  for  the  law  to  say  that  a  vessel  which  has 
originally  cost  her  owners  4L  per  ton  (and  at  this  rate 
very  excellent  vessels  may  now  be  bought  in  open  market) 
wliich  after  collision  with  another  vessel  may  reach  a 
British  port  in  such  a  state  as  to  be  worth  only  11.  per 
ton,  shall  nevertheless  be  held  liable  in  damages  to  the 
extent  of  SL  per  ton  or  even  15Z.,  in  case  of  loss  of  life, 
while  it  is  perfectly  clear  that,  if  the  vessel  is  a  foreigner, 
more  than  her  actual  market  value,  as  she  reaches  port, 
cannot  by  any  possibility  be  got  out  of  her,  nor  ought  to 
be,  according  to  the  general  law  of  the  sea.^ 

In   fact,  the   creation   of  this   anomalous  legislation 

'  The  records  of  the  Registry  of  the  High  Court  of  Admiralty  will  show 
numerous  cases  illustrative  of  the  above  remarks.  It  is  sufficient  for  my  por- 
|K}se  to  mention  two,  viz.  the '  Earl  of  Leicester,'  whose  owners  paid  for  damages 
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virtually  establishes  a  monopoly  for  large  and  valuable 
^hips  to  the  undue  prejudice  of  small  and  old  ones.  In 
the  same  debate,  to  which  I  have  already  referred,  the 
then  President  of  the  Board  of  Trade  is  reported  to  have 

said: — 

*  There  might,  indeed,  be  a  little  increase  of  lia- 
bility under  the  present  scheme,  as  far  as  the  owners 
of  worthless  ships  were  concerned,  but  that  was  quite 
right,  because  an  old  ship,  or  one  of  small  value, 
might  do  great  damage,  and  might  belong  to  a  wealthy 
owner  or  company  ; ' 

but  every  practical  man  would  have  told  the  right  hon. 
gentleman  that  there  are  many  steps  between  the  new  Al 
ship  and  that  worthless  craft  which  he  confesses  might 
probably  suffer  somewhat  under  the  effects  of  the  clauses 
supported  by  him.  And  I  am  at  a  loss  to  conceive  how 
it  can  be  thought  just  and  equitable  to  make  a  poor  man 
who  may  have  invested  all  his  savings  in  the  purchase  of 
a  ship,  worth  4Z.  a  ton,  liable  to  a  loss  equal  to  double  the 
amount  of  his  investment,  while  you,  in  the  same  breath, 
exonerate  the  rich  owner  of  a  very  valuable  craft  from 
perhaps  three-fourths  of  the  amount  which,  under  the 
General  Maritime  Law,  he  might  be  made  liable  for,  al- 
though the  latter  really  could  afford  to  sacrifice  more  in 
proportion  than  the  former ;  and  although  it  is  not  pre- 
tended that  the  liability  in  either  case  bears  any  proportion 
to  the  amount  of  injury  inflicted. 

Having  now,  as  I  hope,  said  enough  to  demonstrate 
clearly  the  injustice  which  is  occasioned  by  the  assump- 
tion of  a  fixed  arbitrary  value  for  property  which  is  sub- 
ject to  constant  fluctuation,  and  giving  it  strongly  as  my 

arising  out  of  a  collision  considerably  more  than  her  value ;  the  '  Mindora,' 
whose  owners  paid  the  statutory  amount  of  8Z.  per  ton,  although  the  vessel 
herself  was  at  the  bottom  of  the  sea. 
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opinion  that  the  late  Government,  unadvisedly  yielding  to 
the  influence  brought  to  bear  upon  it,  principally  by  the 
Liverpool  Chamber  of  Oommerce,  gave  up,  in  the  504th 
clause  of  the  Merchant  Shipping  Act,  a  principle  against 
which  no  reasonable  complaint  could  be  urged,  I  would 
in  conclusion  point  out  what  is  likely  to  be  the  result  of 
this  unfair  tenderness  for  large  valuable  steam-vessels. 

Every  one  must  have  observed  that  in  the  majority  of 
the  collision  cases  now  occurring  one  at  least  of  the  vessels 
is  a  steamer. 

It  will  also  not  be  denied  that  the  general  impression 
with  regard  to  collisions  is,  that  a  vessel  going  at  full  speed 
is  not  so  likely  to  receive  serious  damage  herself  as  she  is 
to  inflict  injury  upon  another. 

Now,  bearing  this  in  mind,  and  remembering  that  the 
value  of  a  first-class  steamer  wiU  often  exceed  30/.  per 
ton,  what  would  be  the  position  of  the  master  of  such  a 
vessel  of,  say,  1,000  tons  register,  in  view  of  an  inevitable 
collision  ?  By  slackening  speed  he  might  receive  the  blow 
of  the  approaching  ship,  and  possibly  lose  his  own,  or  in 
figures  30,000/. ;  if  he  increases  his  speed  he  will  probably 
save  his  own  ship  though  he  will  certainly  sink  the  other, 
and  if  he  does  his  owner's  loss  cannot  exceed  8,000/. 
Surely  no  words  could  too  strongly  condemn  legislation 
which  could  produce  such  effects  as  are  here  only  hinted  at. 

Long  after  these  observations  were  made,  and  only 
just  before  the  issue  of  this  third  edition,  another  proof 
has  come  to  my  knowledge  of  the  injustice  to  which  this 
legislation  leads. 

The  British  steamer  *  Apollo,'  belonging  to  Messrs. 
Thos.  Wilson,  Sons,  &  Co.  of  Hull,  came  into  collision  with 
and  was  sunk  by  the  French  vessel  ^Pr^curseur/  The 
Court  of  Appeal  at  Eennes  on  December  21, 1887,  held 
the  owners  of  the  '  Apollo '  liable  for  the  damages  caused  to 
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the  *  Pr^curseiir '  and  the  cargo  on  board  thereof,  to  the 
extent  of  SI.  per  register  ton.  This  Court  of  Appeal,  in 
confirming  the  judgment  of  the  Court  of  first  instance  at 
Brest,  gave  its  reasons,  which  are  very  instructive.  Tliey 
are  to  the  effect  that  no  foreigner  can  obtain  from  a  French 
tribunal  the  advantages  of  French  law  (here  the  freedom 
from  liability  by  the  abandonment  of  the  vessel)  if  the 
tribunal  of  the  foreigner  does  not  grant  to  the  French 
subject  the  same  advantage,  or  real  reciprocity.  As  the 
French  subject  would  by  the  English  Courts  under  identical 
circumstances  be  held  liable  for  8Z.  per  register  ton,  the 
Court  of  Appeal  at  Rennes  would  not  absolve  Messrs.- 
Wilson  &  Co.  from  liabiUty  on  any  other  terms  than 
would  be  granted  by  the  English  Courts. 

French  jurisprudence  condemns,  therefore,  in  matters 
of  General  Maritime  Law,  the  lex  fori  in  similar  terms  to 
those  used  by  Lord  Stowell  and  many  of  our  most  celebrated 
and  enlightened  Judges  before  the  decision  in  the  case  of 
the  *  Marie  de  Brabant '  and  the  *  Amalia.' 

84  &  35  Vict.  cap.  110. 
The  Merchant  Shipping  Act,  1871. 

35  &  36  Vict.  cap.  73. 

TJie  Merchant  Shipping  Act,  1872. 

36  &  37  Vict.  cap.  85. 

jf%t5  Merchant  Shipping  Act,  1873. 

39  &  40  Vict.  cap.  80. 
The  Merchant  Shipping  Act,  1876. 

43  &  44  Vict.  cap.  16. 
The  Merchant  Seamen  (Payment  of  Wages  and  Rating)  Act,  1880. 

43  &  44  Vict.  cap.  18. 
The  Merchant  Shipping  Act  Amendment  Acty  1880. 

43  &  44  Vict.  cap.  22. 
The  Merchant  Shipping  {Fee  and  Expenses)  Act,  1880. 
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43  &  44  Vict.  cap.  43. 
The  Merchant  Shipping  (Carriage  of  Oraii/i)  Act,  1880. 

45  &  46  Vict.  cap.  55. 
The  Merchant  Shipping  (Expenses)  Act^  1882. 

45  &  46  Vict.  cap.  76. 
The  Merchant  Shipping  (Colonial  Inquiries)  Act^  1882. 

Since  the  issue  of  the  second  edition  of  this  publica- 
tion, the  foregoing  Acts  have  been  passed  by  our  liCgis- 
lature  on  the  subjects  here  under  consideration,  but  having 
carefully  considered  the  matters  treated  therein,  they  seem 
to  me  to  require  no  further  observations. 


ADMIRALTY  JURISDICTION  OF  COUNTY 
COURTS. 

I  HAVE  from  time  to  time  been  requested  to  express  my 
opinions  on  the  various  Legislative  Enactments  which 
have  been  brought  forward  for  conferring  a  limited  juri»- 
diction  in  Admiralty  matters  on  County  Courts,  and  if 
at  one  time  I  was  induced  to  urge  grave  objections  to 
such  a  course,  later  experience  has  shown  that  to  confer 
on  some  inferior  courts  a  subordinate  jurisdiction,  as  in 
salvage  cases  and  in  some  matters  of  minor  importance, 
such  as  Masters'  and  Seamen's  wages,  would  be  a  step  in 
the  right  direction,  and  a  boon  to  the  trading  interests  of 
all  Countries.  The  plea  of  *  bringing  justice  to  everybody's 
door '  appeals  strongly  to  every  Legislature,  but  still  it 
should  not  be  overlooked  that  the  great  mass  of  Admiralty 
cases  are  too  important  and  technical  to  be  properly 
dealt  with  by  the  ordinary  County  Courts,  and  my  ex- 
perience leads  me  to  believe  that  Admiralty  jurisdiction 
should  only  be  granted  to  some  few  of  the  County  Courts 
at  the  leading  seaport  towns  which  are  presided  over  by 
Judges  acquainted  with  maritime  law,  and  which  are 
furnished  with  special  machinery,  such  as  is  provided  on 
a  larger  scale  in  the  Admiralty  Division  of  the  High  Court. 
Admiralty  jurisdiction  has  now  been  conferred  on  a 
number  of  County  Courts  for  twenty  years,  but  my  opinion 
is  strengthened  by  the  fact  that  cases  have  frequently  come 
under  my  notice  which  show  the  undesirability  of  those 
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tribunals  for  Admiralty  matters.     Of  course,  many  of  the 
objections  I  have  seen  to  the  County  Court  Admiralty 
jurisdiction  might  possibly  have  been  avoided  if  legisla- 
tion had  provided  methodically  for  the  practice   of  the 
High  Court  to  be  engrafted  into  the  County  Courts  in  so 
far. as  it  could  be  done  with  a  due  regard  to  economy. 
For  instance,  the  provision  for  entering  a  caveat  against 
arrest  of  a  ship  is  a  most  valuable  and  economic  safeguard 
to  shipowners  against  arrest  and  detention  of  their  property, 
yet  no  provision  is  made  in  either  of  the  County  Court 
Acts,  or  by  the  rules  made  in  pursuance  of  them,  for  the 
entry  of  a  caveat  against  arrest.    The  shipowner  is,  there- 
fore, left  by  the  Legislature  at  the  mercy  of  an  unscrupulous 
claimant,  who  can  arrest  his  ship  at  the  moment  she  is 
ready  to  sail,  provided  the  claim  is  sufficiently  small  in 
amount  to  confer  jurisdiction  on  the  County  Court.     This 
is  not  an  imaginary  grievance,  as  the  point  has  arisen  in 
practice  ;  but  it  is  only  due  to  the  County  Court  officials 
to  acknowledge  the   courtesy  with  which  they  always 
endeavour,  so  far  as  lies  in  their  power,  to  give  the  ship- 
owner an  opportunity  of  making  a  money  deposit  in  lieu 
of  entering  a  caveat  in  order  to  secure  non-arrest.     Other 
curious  anomalies  have  arisen,  presumably  from  the  factf 
that  in  the  wording  of  the  County  Court  Acts  the  drafts- 
man has  not  been  careful  to  follow  the  wording  of  the 
Admiralty  Court  Act  6f  1 86 1 .   The  result  is  that  the  County 
Courts  have  a  more  extended  jurisdiction  in  rem  in  ^ome' 
cases  than  that  possessed  by  the  High  Court.^    This  leads ' 
to  a  still  greater  anomaly,  as  the  High  Court,  having  no 
original  jurisdiction  to  try  such  a  case,  is  the  appellate  court 
on  these  matters  from  the  decision  of  the  inferior  court.'^ 
Another  great  objection  to  the  County  Courts  is  that 

»  See  Brown  v.  The  Alma,  7  M.  L.  C.  (N.S.)  257. 
-  The  Bona,  Law  Eep.  7  P.  D.  247. 
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damages  are  generally  assessed  by  the  Court  at  the  trial 
instead  of  being  referred  to  the  Eegistrar,  assisted  by  a 
Merchant  or  Merchants.  This  entails  a  great  amount  of 
unnecessary  expenditure  of  time  and  money,  and  does 
not  conduce  to  a  fair  settlement  of  the  amount  of 
damages.  It  is  well  known  that  a  Judge  in  Court  cannot 
deal  with  pure  matters  of  accounts  or  figures  with  the 
same  accuracy  combined  with  promptitude  which  dis- 
tinguishes a  reference.  My  view  is  exemplified  every  day 
by  the  Judges  referring  pure  matters  of  account  to  a 
Master  or  arbitrator  for  assessment. 

It  appears  to  me  that  a  far  more  satisfactory  tribunal 
for  matters  of  so  great  importance  as  Admiralty  cases, 
dealing  as  they  do  in  a  great  many  instances  with  the  pro- 
perty and  right  of  foreigners,  would  be  to  appoint  certain  of 
the  County  Courts  as  Vice-Admiralty  Courts,  with  a  similar 
jurisdiction,  up  to  a  limited  amount,  as  that  possessed  by 
the  Vice-Admiralty  Courts  abroad,  and  .with  the  same 
rules  of  procedure,  except  that  an  appeal  should  be  to 
the  Admiralty  Branch  of  the  Supreme  Court  of  Judicature 
instead  of  to  the  Privy  Council.  The  Judges  of  these 
Courts,  which  should  each  embrace  specified  areas  of  sea- 
board," should  be  appointed  with  a  view  to  their  knowledge 
of  Admiralty  Law  as  well 'as  their  general  legal  knowr 
ledge,  and  provision  fihould  be  made^for  their  holdiiig  aa 
Admiralty  Court  whenever  necessary.;  At. present  great 
delay  and  expense  frequently  occur^  owing  to  the  fact  that 
the  general  business,  of  ii  County  Court  occupies  so  much 
of  the  Judge's  time  that  he  cannot  deal  with.  Admiralty- 
work  with  the  promptitude  by  Avhich  the  High  Court  has 
earned  for  itself  the  grateful  acknowledgments  of  the 
mercantile  marine  world. 

On  this  subject  I  may  more  particularly  refer  to  my 
remarks  in  the  preface  to  the  second  edition^  sub  V. 
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VI. 

SUGGESTIONS  FOR  THE  IMPROVEMENT  OF 
THE  ADMIRALTY  PRACTICE. 

I  CONFESS  that  I  viewed  with  alarm  the  merging  of  the 
High  Court  of  Admiralty  by  the  Judicature  Acts  into  a 
branch  of  one  of  the  Divisions  of  the  Supreme  Court  of 
Judicature,  for  the  reasons  I  have  fully  set  out  in  the 
preface  to  the  second  edition,  sub  V.,  and,  the  new 
Court  of  Bankruptcy  not  having  been  disturbed,  I  did 
not  expect  that  the  old  and  venerable  Admiralty  Court 
would  be  changed. 

I  felt  at  once  that  many  and  great  diflScuIties  would 
arise.  I  have  frequently  pointed  out  that  if  the  Judge  of 
the  Admiralty  Division  were  to  go  Circuit,  as  was  originally 
intended,  the  Admiralty  suitor  would  be  a  great  sufferer. 
Fortunately  a  modus  vivendi  has  been  found,  and  the  two 
Judges  of  Probate,  Divorce,  and  Admiralty  find  their  time 
too  fully  occupied  with  the  business  of  that  Division  to 
justify  either  attending  assizes.  This  ensures  a  prompt 
despatch  of  Admiralty  business,  and  has  enabled  the 
Admiralty  Division  to  maintain  the  high  reputation  for 
acceleration  of  business  to  which  I  have  already  alluded 
in  a  former  chapter. 

Whilst  on  the  subject  of  Judges,  I  may,  perhaps, 
suggest  that  when  in  the  future  fresh  judicial  arrange- 
ments are  made  for  the  Probate,  Divorce,  and  Admiralty 
Division  it  would  be  a  great  boon  to  suitors  if  one  Judge 
alone  took  Admiralty  cases.     As  representative  of  many 
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underwriters  who  have  cases  in  the  Court,  I  know  they  feel 
the  impossibility  for  two  minds  to  view,  in  the  same  light, 
cases  depending  so  often  not  on  the  facts  of  a  case,  but 
on  the  weight  to  be  given  to  them.  Consequently  in  very 
many  cases  the  suitor  cannot  form  any  accurate  opinion  of 
the  result  of  his  case,  and  therefore  misses  the  great  ad- 
vantage which  it  is  one  of  the  highest  aims  of  a  Court  to 
offer,  viz.  the  knowledge  that,  given  certain  facts,  a  certain 
result  may  be  expected.  For  salvage  cases  this  is  par- 
ticularly important.  As  a  rule,  no  two  persons  would 
award  the  same  figure  on  the  same  state  of  facts,  but  a 
series  of  awards  from  the  same  Judge  would  enable  suitors 
to  form  an  accurate  opinion  of  the  Judge's  views  of  the 
merits  of  a  service  with  almost  certain  accuracy. 

This  suggestion  would  entail  no  loss  of  judicial  power, 
as,  if  the  Admiralty  work  was  not  sufficient,  the  Judge 
could,  as  he  does  now,  take  cases  from  the  Ust  of  the  other 
branch  of  the  l)i vision. 

A  great  objection  to  the  provisions  of  the  rules  made 
under  the  Judicature  Act  is  the  power  to  initiate  Ad- 
miralty proceedings  in  all  District  Eegistries. 

It  struck  me  as  an  anomaly  that  a  District  Registrar 
of  some  Midland  District  Eegistry  might  issue  a  warrant 
to  arrest  a  ship  in  London  or  Liverpool  in  a  bottomry 
action.  I  doubt  if  such  a  contingency  was  considered 
when  the  rules  were  framed,  but  surely  such  a  state  of 
things  should  not  be  possible.  It  is  a  fact  that  warrants 
are  frequently  issued  in  outport  registries,  and  serious 
difficulty  and  delay  often  occur  in  obtaining  a  release,  as 
it  is  frequently  undesirable  for  a  defendant  to  enter  an 
appearance  in  the  District  Eegistry,  and  consequently  the 
ship  must  remain  under  arrest  until  the  papers  are  sent  to 
the  Principal  from  the  District  Eegistry. 

On  this  question  I  venture  to  suggest  that,  as  I  have 

s  s 
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proposed  with  Vice- Admiralty  in  lieu  of  County  Courts, 
so  with  the  District  Eegistries  of  the  High  Court,  districts 
embracing  the  principal  ports  should  be  carved  out  over 
which  the  most  important  District  Eegistry  might  exercise 
jurisdiction,  but  in  all  cases  I  hold  it  most  important  that 
so  soon  as  a  District  Eegistry  issues  a  writ  or  warrant,  a 
copy  should  be  transmitted  to  the  Principal  Eegistry  in 
order  that  an  appearance  may  be  entered  and  release 
extracted  there  without  delay,  and,  if  my  suggestion  in 
the  previous  chapter  respecting  the  establishment  of  Vice- 
Admiralty  Courts  is  adopted,  the  District  Eegistries  in 
Admiralty  causes  might  be  united  with  the  Vice-Admiralty 
Courts. 


027 


VII. 

FREIGHT  WHEN  SHIP  ABANDONED  AT  SEA. 

Probably  no  decision  of  our  Law  Courts,  since  the  re- 
markable case  of  the  *  Marie  de  Brabant/  has  caused  so 
much  surprise  among  those  interested  in  maritime  com- 
merce as  that  of  the  *  Cito '  (Law  Keports,  7  P.  D.  5). 

The  *  Cito/  a  Norwegian  barque,  bound  with  a  cargo  of 
rosin  in  barrels  from  Wilmington,  U.S.,  to  Rotterdam,  was, 
owing  to  the  perils  of  the  sea,  abandoned  by  her  crew 
off  the  American  coast.  Some  time  afterwards  she  was 
picked  up  by  another  Norwegian  vessel  called  the  *  Colonist,' 
brought  into  Plymouth  and  arrested  there  with  her  cargo 
on  board  for  the  salvage  services  rendered  by  the  'Colonist' 
and  her  crew. . 

Before  the  Norwegian  owners  of  the  *  Cito '  could  make 
arrangements  for  the  release  of  the  vessel,  preparatory  to 
sailing  her  to  Rotterdam,  in  order  to  complete  their  con- 
tract of  Affreightment,  the  holders  of  the  bills  of  lading 
applied  to  the  Admiralty  Division  for  an  order  that,  upon 
their  giving  bail  to  the  salvors  for  any  salvage  due  from 
the  cargo,  the  same  should  be  released  to  them  without 
payment  of  any  freight. 

Some  time  previously  a  somewhat  similar  case  had  come 
before  the  Court.  The  '  Kathleen,'  an  American  barque, 
bound  with  a  cargo  of  cotton  in  bales  from  Charleston 
to  Bremen,  after  collision  in  the  Channel  had  been  aban-. 
doned  and  brought  as  a  derelict  into  Dover.  An  order 
having  subsequently  been  made  by  the  Court  for  the  cargo 

8  s  2. 
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to  be  sold,  the  owners  of  the  ship  moved  the  Court  to  set 
aside  the  order,  or,  if  it  stood,  to  direct  that  the  freight 
should  be  paid  out  of  the  proceeds  of  the  sale.  The  Judge, 
however,  held  that  the  owners  of  the  barque  were  not  en- 
titled to  any  payment  in  respect  of  freight,  on  the  ground 
that,  by  the  abandonment  of  the  barque,  the  contract 
to  pay  freight  had  been  dissolved. 

At  first  sight  it  may  appear  difficult  to  draw  a  distinc- 
tion between  thesejiwo  cases.  Both  vessels  were  abandoned 
in  the  course  of  their  voyages,  and  both  were  afterwards 
brought  in  as  derelicts.  There  was,  however,  a  material 
and,  as  I  consider,  a  vital  distinction  between  them,  inas- 
much as  the  cargo  of  the  *  Kathleen '  was  in  so  damaged  a 
state  that  the  properly  appointed  surveyors  considered  its 
transportation  to  Bremen  impossible,  and  the  vessel  her- 
self was  a  complete  wreck,  quite  unfit  to  carry  the  cargo 
on ;  while  the  cargo  of  the  *  Cito,'  on  the  other  hand,  was 
not  injured  at  all,  and  the  *  Cito '  was  little  damaged,  and 
with  very  little  repair  could,  without  discharging  her 
cargo,  have  continued  and  completed  her  voyage. 

Sir  Eobert  Phillimore,  however,  who  was  at  the  time 
Judge  of  the  Admiralty  Division,  was  unable  to  see  that 
the  circumstances  of  the  two  cases  were  materially  dis- 
tinct, and,  considering  himself  bound  by  his  own  previous 
decision  in  the  *  Kathleen,'  he  ordered  the  cargo  of  the 
*  Cito '  to  be  deUvered  to  the  owners  without  payment  of  any 
freight.  The  owners  of  the  *  Cito '  appealed,  but  the  order 
was  confirmed  by  the  Court  of  Appeal.  The  Lords 
Justices  of  Appeal  did  not  go  the  length  of  saying  that 
the  abandonment  of  the  vessel  put  an  end  to  the  contract^ 
but  they  all  expressed  the  opinion  that,  by  the  abandon- 
ment of  a  ship,  the  shipowner  does  as  far  as  he  can  aban- 
don the  contract  so  as  to  allow  the  other  party  to  it,  the 
cargo-owner,  to  treat  it  as  abandoned.    The  result  is  much 
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the  same ;  so  long  as  this  *  Cito '  decision  stands,  it  gives 
the  cargo-owner  the  full  option  to  take  advantage  of  the 
common  misfortune  for  the  purpose  of  evading  the  con- 
tract entered  into  by  him.  This,  I  confidentially  assert,  is 
opposed  to  every  principle  of  law  and  justice.  A  contract 
by  the  law  of  every  civilised  country  holds  good  until 
both  parties  to  it,  of  their  own  freewill,  agree  that  it  shall 
not  be  carried  out.  Now,  how  can  the  abandonment 
of  a  ship  in  such  a  case  as  the  '  Cito '  be  taken  to  be  an 
expression  of  an  agreement  on  the  part  of  the  owners  of 
the  vessel  to  cancel  the  contract  ?  The  action  of  the  crew 
in  leaving  a  vessel  to  save  their  Hves  is  not  an  act  of  will 
at  all ;  they  have  to  desert  their  vessel  under  the  pressure 
of  a  vis  major ;  how  can  this  be  taken  to  show  an  agree- 
ment  on  the  part  of  the  shipowner  to  abandon  his  part 
of  the  contract  ?  He  has  no  power  to  exercise  any  option 
at  all.  If,  when  the  vessel  is  recovered  and  the  owner 
again  requires  the  power  to  exercise  his  will  in  the  matter, 
he  then  elects  not  to  carry  out  his  contract  and  the  cargo- 
owner  agrees,  well  and  good,  the  contract  is  put  an  end 
to  by  mutual  consent.  To  assume,  however,  such  consent 
on  the  part  of  one  of  the  contracting  parties  from  au 
action  forced  on  his  servants  by  a  power  which  cannot  be 
resisted  seems  to  me  to  be  a  doctrine  utterly  opposed  to 
common  sense. 
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vin. 

REASONS  why  the  making  away  with  or  aiding  and 
abetting  in  scuttling  or  othervnse  destroying  a  vessel 
for  the  purpose  of  defrauding  its  underwriters  or  others 
who  have  an  interest  therein^  or  in  the  cargo  o$*  freight, 
should  by  agreement  between  the  principal  maritime 
nations  be  deemed  and  taken  to  be  an  Act  of  Piracy} 

Wheaton  states,  in  his  *  Elements  of  International  Law/ 
vol.  i.  p.  256,  edition  1864 :  *  Piracy  under  the  law  of 
nations  may  be  tried  and  punished  in  the  courts  of  justice 
of  any  nation,  by  whomsoever,  and  wheresoever  com- 
mitted,^ but  piracy  created  by  municipal  statute  can  only 
be  tried  by  that  state  within  whose  territorial  jurisdiction, 
and  on  board  of  whose  vessels,  the  offence  thus  created 
was  committed.  There  are  certain  acts  which  are  con- 
sidered piracy  by  the  internal  laws  of  a  state,  to  which  the 
law  of  nations  does  not  attach  the  same  signification.  It 
is  not  by  force  of  the  international  law  that  those  who 
commit  these  acts  are  tried  and  punished,  but  in  conse- 
quence of  special  laws  which  assimilate  them  to  pirates, 
and  which  can  only  be  appUed  by  the  state  which  has 
enacted  them,  and  then  with  reference  to  its  own  subjects, 
and  in  places  within  its  own  jurisdiction.  The  crimes  of 
murder  and  robbery,  committed  by  foreigners  on  board 

>  TraDsmitted  to  His  Grace  the  Duke  of  Bichmond,  E.G.,  President  of 
the  Board  of  Trade. 

3  *  Every  man,  by  the  usage  of  our  European  nations,  is  justiciable  in  the 
place  where  the  crime  is  committed ;  so  are  pirates,  being  reputed  out  of  the 
protection  of  all  laws  and  privileges,  and  to  be  tried  in  what  parts  soever  they 
may  be  taken.' — Sir  Leoline  Jenkins,  vol.  ii.  p.  714, 
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of  a  foreign  vessel  on  the  high  seas,  are  not  justiciable  in 
the  tribunals  of  another  country  than  that  to  which  the 
vessel  belongs,  but  if  committed  on  board  of  a  vessel 
not  at  the  time  belonging,  in  fact  as  well  as  in  right,  to 
any  foreign  power  or  its  subjects,  but  in  possession  of  a 
crew  acting  in  defiance  of  all  law,  and  acknowledging 
obedience  to  no  flag  whatsoever,  these  crimes  may  be 
punished  as  piracy  under  the  law  of  nations,  in  the  courts 
of  any  nation  having  custody  of  the  offenders/ 

This  distinction  of  piracy  under  the  law  of  nations 
and  piracy  under  the  municipal  law  has  of  late  become  a 
matter  of  serious  consideration  for  those  interested  in  the 
maritime  commerce  of  the  world. 

For  although,  thanks  to  the  progress  of  civilisation, 
cases  of  piracy  in  the  common  sense  of  the  word  have 
become  ahnost  extinct,  except  in  the  Chinese  and  in  some 
parts  of  the  Indian  waters,  the  great  extension  of  mari- 
time commerce  and  enterprise  has  brought  into  promin- 
ence a  class  of  people  who  appear  to  make  it  their  regular 
business  to  defraud  underwriters  and  others,  by  means  of 
fictitious  insurances  on  ships,  on  freight,  on  goods,  on 
advances,  or  on  other  insurable  risks  in  respect  to  voyages 
on  which  the  ships  themselves  are  intended  to  be  cast 
away. 

And  the  enormity  of  their  crimes  is  aggravated  by  the 
fact,  that  for  the  sake  of  a  gain  sometimes  comparatively 
insignificant,  property  of  the  greatest  value  is  sacrificed  ; 
valuable  cargoes,  for  instance,  belonging  to  innocent 
owners  have  sometimes  been  destroyed  simply  in  order  to 
enable  the  owners  of  the  vessel  or  his  accomplices  to  make 
a  profit  out  of  an  over-insurance  of  the  vessel. 

These  crimes,  although  hitherto  not  commonly  com- 
prised under  the  designation  of  '  piracy,'  appear  to  me 
to  deserve  to  be  ranked  with  that  class  which  Wheaton 
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defines  as  piracy  under  municipal  statute,  a  constraction 
adopted  also  by  the  late  Mr.  M'Cullocli  (Dictionary),  who 
begins  an  able  article  on  this  ifubject  with  the  following 
words:  'Piracy  consists  in  committing  those  acts  of 
robbery  and  violence  upon  the  seas  that,  if  committed 
upon  land,  would  amount  to  felony,'  &c. 

Now,  in  searching  the  statutes  of  the  realm,  I  find  tJiat 
the  following  enactments  have  been  passed  relating  to  this 
subject,  viz, : — 

I.  27  Henry  VIII,  cap.  4. — An  Act  declaring  the  order  and 
punishment  of  pirates  and  robbers  on  the  sea. 

II.  11  and  12  William  III.  cap,  7. — An  Act  for  the  more 
effectual  suppression  of  piracy. 

III.  2  George  II,  cap,  28. — An  Act  for  making  perpetual  an 
Act  therein  mentioned  for  suppressing  of  piracy. 

IV.  18  George  II,  cap.  30. — An  Act  to  amend  an  Act  made  in 
the  11th  year  of  the  reign  of  William  III.  intituled  *  An  Act  for 
the  more  effectual  suppression  of  piracy.' 

V.  7  and  8  George  IV.  cap,  30. — An  Act  for  consolidating  and 
amending  the  laws  in  England  relative  to  malicious  injuries  to 
property. 

VI.  9  George  IV.  cap.  56. — An  Act  for  consolidating  and 
amending  the  laws  in  Ireland  relative  to  malicious  injuries  to 
property. 

VII.  1  Victoria^  cap.  88. — An  Act  to  amend  certain  acts  re- 
lating to  the  crime  of  piracy. 

VIII.  1  Victoria^  cap,  89. — An  Act  to  amend  the  laws  relating 
to  burning  or  destroying  buildings  and  ships. 

IX.  12  and  13  Victoria^  cap,  96. — An  Act  to  provide  for  the 
prosecution  and  trial  in  Her  Majesty  s  Colonies,  of  offences  com- 
mitted within  the  jurisdiction  of  the  Admiralty. 

X.  13  and  14  Victoria^  cap.  26. — An  Act  to  repeal  an  Act  of 
the  6th  year  of  King  George  IV.  for  encouraging  the  capture  or 
destruction  of  piratical  ships  and  vessels,  and  to  make  other  pro- 
visions in  lieu  thereof 

XI.  13  and  14  Victoiia^  cap.  27. — An  Act  to  provide  for  the 
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commencement  of  an  Act  of  the  present  Session,  intituled  '  An  Act 
to  repeal  an  Act/  &c.  (see  No.  X.). 

XII.  24  and  25  Victoria,  cap.  97. — An  Act  to  consolidate  and 
amend  the  statute  law  of  England  and  Ireland  relating  to  malicious 
injuries  to  property. 

The  following  sections  of  this  last  Act  especially  treat 
of  offences  committed  against  shipping  property,  and 
they  may  be  said  to  constitute  the  present  statute  law 
On  the  subject : — 

'  42.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to, 
cast  away,  or  in  anywise  destroy  any  ship  or  vessel,  whether  the 
same  be  complete  or  in  an  unfinished  state,  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term 
not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

'  43.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to, 
or  cast  away,  or  in  anywise  destroy  any  ship  or  vessel,  with  intent 
thereby  to  prejudice  any  owner  or  part-owner  of  such  ship  or 
vessel,  or  of  any  goods  on  board  the  same,  or  any  person  that  has 
underwritten  or  shall  underwrite  any  policy  of  insurance  upon 
such  ship  or  vessel  or  on  the  freight  thereof,  or  upon  any  goods  on 
board  the  same,  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

*  44.  Whosoever  shall  unlawfully  and  maliciously,  by  any 
overt  act,  attempt  to  set  fire  to,  cast  away,  or  destroy  any  ship  or 
vessel,  under  such  circumstances,  that  if  the  ship  or  vessel  were 
thereby  set  fire  to,  cast  away,  or  destroyed,  the  offender  would  be 
guilty  of  felony,  shall  be  guilty  of  felony,  and  being   convicted 
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thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  fourteen,  and  not 
less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping. 

*45.  Whosoever   shall    unlawfully  and   maliciously  place    or 
throw  in,   into,  upon,   against,   or   near  any   ship  or  vessel  any 
gunpowder,  or  other  explosive  substance,  with  intent  to  destroy  or 
damage  any  ship  or  vessel,  or  any  machinery,  working-tools,  gxx)ds 
or  chattels,  shall,  whether  or  not  any  explosion  take  place,  and 
whether  or  not  any  injury  be  effected,  be  guilty  of  felony,  and 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen,  and  not  less  than  three  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and,  if  a  male  under  the 
age  of  sixteen  years,  with  or  without  whipping. 

'  46.  Whosoever  shall  unlawfully  and  maliciously  damage, 
otherwise  than  by  fire,  gunpowder,  or  other  explosive  substance, 
any  ship  or  vessel,  whether  complete  or  in  an  unfinished  state, 
with  intent  to  destroy  the  same  or  render  the  same  useless,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years,  and  not  less  than  three  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

*47.  Whosoever  shall  unlawfully  mask,  alter,  or  remove  any 
light  or  signal,  or  unlawfully  exhibit  any  false  light  or  signal,  with 
intent  to  bring  any  ship,  vessel,  or  boat  into  danger,  or  shall  un- 
lawfully and  maliciously  do  anything  tending  to  the  immediate 
loss  or  destruction  of  any  ship,  vessel,  or  boat,  and  for  which  no 
punishment  is  hereinbefore  provided,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 


WILFUL   DESTRUCTION  OF  PROPERTY  AT  SEA.         036 

less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  soli- 
tary confinement,  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping. 

*  49.  Whosoever  shall  unlawfully  and  maliciously  destroy  any 
part  of  any  ship  or  vessel  which  shall  be  in  distress  or  wrecked, 
stranded,  or  cast  ashore,  or  any  goods,  merchandise,  or  articles  of 
any  kind  belonging  to  such  ship  or  vessel,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen  and  not  less  than  three  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement. 

*  72.  All  indictable  oflTences  mentioned  in  this  Act  which  shall 
be  committed  within  the  jurisdiction  of  the  Admiralty  of  England 
or  Ireland,  shall  be  deemed  to  be  offences  of  the  same  nature  and 
liable  to  the  same  punishments  as  if  they  had  been  committed 
upon  the  land  in  England  or  Ireland,  and  may  be  dealt  with, 
inquired  of,  tried,  and  determined  in  any  county  or  place  in  Eng- 
land or  Ireland  in  which  the  ofiender  shall  be  apprehended  or  be 
in  custody,  in  the  same  manner  in  all  respects  as  if  they  had  been 
actually  committed  in  that  county  or  place ;  and  in  any  indictment 
for  any  such  ofience,  or  for  being  an  accessory  to  such  an  offence, 
the  venue  in  the  margin  shall  be  the  same  as  if  the  offence  had 
been  committed  in  such  county  or  place,  and  the  offence  shall  be 
averred  to  have  been  committed  "  on  the  high  seas ; "  provided 
that  nothing  herein  contained  shall  alter  or  affect  any  of  the  laws 
relating  to  the  government  of  Her  Majesty's  land  or  naval  forces.' 


Under  the  rapid  extension  of  maritime  commerce  and 
tlie  more  liberal  navigation  laws  of  modern  times,  whereby 
vessels  of  all  nationalities  may  not  only  frequent  without 
restriction  the  ports  of  their  own  country  but  can  trade 
freely  from  and  to  almost  any  foreign  place,  the  laws  now 
generally  in  force  are  insuflScient  for  the  suppression  of 
the  above  described  malicious  destruction  of  property. 
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For  instance,  if  a  crime  against  property  upon  which 
insurance  has  been  made  in  England  be  committed  upon 
the  high  seas  on  board  a  foreign  ship,  no  steps  can  be 
taken  against  the  offender  in  England,  even  if  he  after- 
wards make  his  appearance  in  England,  because  neither 
the  law  of  nations  nor  the  statute  law  of  England  con- 
fers upon  EngUsh  tribunals  any  jurisdiction  over  the 
crime. 

A  similar  state  of  things  exists  as  regards  other 
nations,  and  the  facilities  of  locomotion  and  intercourse 
with  foreign  countries  make  it  an  easy  thing  for  guilty 
persons  to  keep  out  of  reach  of  the  tribunals  of  the 
country  to  which  the  ship  belongs,  where  alone  he  can 
be  made  amenable  to  justice.  Cases  of  this  description, 
far  from  being  of  rare  occurrence,  have  of  late  years 
increased,  and  are  becoming  a  cause  of  serious  loss  to 
persons  concerned  in  maritime  enterprise,  more  especially 
to  underwriters. 

In  order  to  show  more  clearly  the  state  at  which  we 
have  arrived,  I  subjoin  abstracts  of  different  cases,  dis- 
tinguished alphabetically,  the  details  of  which  have  come 
during  the  last  few  years  under  my  own  personal  knowledge 
and  observation,  viz.  : — 


This  vessel  was  lost  in  1861,  in  the  English  Channel, 
while  on  a  voyage  from  France  to  the  Black  Sea,  with  a 
cargo  worth  about  1,200Z.,  but  insured  for  14,000/. 
Great  suspicions  were  at  the  time  entertained,  but  no 
effectual  steps  could  be  taken  in  this  country,  and  the 
underwriters  therefore  were  advised  to  compromise  the 
claim,  which  they  did  by  payment  of  10,000/.  The 
matter,  coming  to  the  knowledge  of  the  French  authorities, 
was  taken  in  hand  by  the  PubUc  Prosecutor,  and  the  re- 
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suit  was  that  the  master  of  the  vessel  and  five  others  were 
brought  to  trial,  when  they  confessed  that  they  had  formed 
a  conspiracy  to  buy  and  over-insure  vessels  and  their 
cargoes,  and  that  the  same  were  then  to  be  fraudulently 
destroyed ;  and  they  stated  that  the  prime  mover  in  the 
afiair  was  a  man  living  in  London,  by  whom  the  above 
cargo  had  been  bought,  and  who  had  received  the  insur- 
ance. Subsequent  proceedings  taken  criminally  against 
this  person  in  France  were  unsuccessful,  but  he  was  con- 
demned to  repay  the  10,000/.,  which,  however,  have  never 
been  recovered. 

B. 

This  was  a  British  vessel  which  sailed  from  Belgfium 
for  Spain  in  1862,  with  a  heavy  cargo,  and  put  back 
under  pretence  of  having  broken  her  windlass.  Being 
grounded  on  the  mud  she  was  there  reported  to  have 
strained  and  was  discharged  to  be  repaired,  but  the  nature 
of  the  repairs  done  was  such  as  to  prove  that  the  ship  was 
from  decay  unfit  to  carry  the  cargo  put  into  her.  Being 
taken  out  into  the  roads  she  was  allowed  to  drift  ashore, 
which  necessitated  a  further  repair,  and  in  the  end  about 
2,000Z.  were  borrowed  on  bottomry  at  exorbitant  rates  of 
premium  (40  and  45  per  cent.),  the  accounts  rendered 
being  even  then  not  satisfactory  as  to  the  disposal  of  so 
large  a  sum  of  money.  Sailing  at  last  from  Flushing,  the 
ship  only  got  as  far  as  the  English  Channel,  where  she  put 
into  a  port,  and  as  no  more  money  could  be  obtained  on 
bottomry  the  master  endeavoured  to  sell  part  of  the  cargo, 
which,  however,  was  prevented  by  energetic  action  on  the 
part  of  the  underwriters'  representatives ;  but  even  then 
the  cargo  could  not  be  got  out  of  the  captain's  hands 
until  the  whole  freight  due  by  charter  to  the  port  of 
destination  was  paid  him ;  and  besides  all  the  expenses 
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previously  incurred  the  underwriters  had  to  bear  the  cost 
of  transport  for  the  remaining  part  of  the  voyage. 


This  vessel  was  the  property  of  a  native  of  Germany, 
and  sailed  under  the  Peruvian  flag.  On  November  4, 1862, 
she  left  Bahia  for  London  with  a  cargo  declared  to  consist 
of  coffee  and  other  goods,  which  were  insured  for  an 
enormous  amount  (upwards  of  30,000Z.)  in  London,  Paris, 
Bremen,  Hamburg,  &c.  She  was  scuttled  and  abandoned 
on  December  19,  in  the  neighbourhood  of  the  Azores,  and 
on  investigation  it  was  ascertained  that  by  far  the  larger 
portion  of  the  goods  thus  insured  had  never  been  shipped 
at  all,  and  that  the  bills  of  lading  or  policies  of  insurance 
in  fact  represented  goods  which  had  never  had  any  exist- 
ence. In  spite  of  the  fullest  evidence  given  by  the  crew 
the  laws  of  this  kingdom  were  powerless  in  the  matter, 
and  no  steps  could  be  taken  against  the  master,  who,  how- 
ever, fortunately  left  London  for  Hamburg  to  attempt  to 
collect  insurances  which  had  been  effected  there  on  goods 
alleged  to  have  been  shipped  on  his  own  account ;  he  was 
at  once  seized  and  condemned  to  three  years'  unprisonment, 
payment  of  all  costs,  and  subsequent  perpetual  banishment 
from  the  city  and  district  of  Hamburg.  He  made  a  full 
confession  of  the  frauds,  the  losses  occasioned  by  which 
fell  heavily,  not  only  upon  underwriters  and  insurance 
offices,  but  upon  London  merchants  who  had  made  advances 
on  the  faith  of  spurious  documents. 

The  frauds  were  instigated  by  a  firm  of  merchants 
of  Bahia,  and  their  complicity  was  manifest;  but  one 
member  of  the  firm  was  allowed  to  abscond,  and  the 
remaining  partner,  although  brought  to  trial  before  a 
Brazilian  court,  was  acquitted,  because  he  threw  all  the 
blame  upon  the  absentee. 
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A  very  full  report  of  this  case  appears  in  the 
'  Shipping  Gazette '  of  April  8,  1863. 

D. 

This  Portuguese  vessel  was  owned  by  a  man  who  had 
been  connected  with  the  firm  which  was  broken  up  by 
the  detection  of  their  fraudulent  complicity  in  the  previous 
case.  The  vessel  sailed  in  1862  from  Bahia  to  a  Por- 
tuguese port,  and  very  large  insurances  were  effected  in 
Paris,  Marseilles,  and  Genoa  upon  cargo  alleged  to  have 
been  shipped  by  her.  She  was  lost  very  shortly  after 
sailing,  and  on  inquiry  it  was  found  that  the  greater 
portion  of  the  pretended  shipments  were  fictitious,  that 
all  the  master's  clothes  and  effects  had  been  removed 
before  sailing,  and  that  the  master,  who  was  an  uncle  of 
the  owner,  had  been  put  on  board  on  purpose  to  make 
away  with  the  ship.  The  fictitious  shipments  were  all  in 
the  name  of  the  one  firm  to  which  reference  has  already 
been  made. 

E. 

This  was  a  foreign  vessel  bound  from  London  to  a 
Dutch  port  with  a  cargo  of  linseed  in  1863.  She  foun- 
dered before  she  left  the  river  Thames,  and  being  sub- 
sequently raised  by  divers  it  was  ascertained  that  the 
lashings  of  the  bow-port  had  been  cut  from  the  inside 
and  the  port  knocked  out.  The  master  and  crew  having 
disappeared  before  this  was  discovered,  no  steps  could  be 
taken  against  them. 

F. 

This  was  a  foreign  vessel  bound,  in  1863,  from  Scot- 
land to  an  English  port,  with  a  cargo  of  pig-iron,  and 
was  abandoned  in  a  sinking  state  by  the  crew.  On  in- 
vestigation, it  turned  out  that  the  ship  had  been  doubly 
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insured,  and  the  second  insurance,  whicli  had  already 
been  paid,  was  refunded  to  the  British  underwriters  ;  and 
as  the  first  insurance  done  abroad  was,  by  the  terms  of 
the  policy,  avoided,  in  case  of  any  subsequent  insurance 
being  done  on  the  same  interest,  the  underwriters  on  ship 
escaped  all  loss  in  this  case.  Those  on  cargo  of  course 
were  obliged  to  pay. 

G. 

This  vessel  belonged  to  one  of  the  South  American 
repubhcs,  and  was  commanded  by  a  German  captain, 
who  had  traded  for  some  years  in  that  neighbourhood. 
She  sailed  in  1863  from  Spain  for  their  port  of  registra- 
tion, with  a  light  cargo  of  salt,  and  on  nearing  one  of  the 
Western  Islands,  two  auger-holes  were  bored  in  her  by 
the  mate,  upon  instructions  given  by  the  master,  and 
she  began  to  fill  rapidly.  Being  sighted  from  the  island, 
however,  a  pilot  went  off  to  her,  and  shaped  her  course 
towards  the  harbour ;  and  as  the  master  soon  perceived 
that  she  would  not  sink  before  reaching  it,  he  himself 
took  the  helm  and  ran  her  on  to  the  beach,  where  she 
remained.  During  the  investigation  which  followed,  the 
above  facts  were  deposed  to  on  oath  by  one  of  the  crew, 
and  on  examination  the  auger-holes  were  actually  found 
in  the  position  described.  The  underwriters,  therefore, 
refused  to  pay  the  demands  made  upon  them,  and  the 
question  is  still  being  contested. 

H. 

This  vessel,  belonging  to  one  of  the  British  colonies, 
while  on  a  voyage  from  South  America  to  the  Continent 
in  1863,  was  compelled  by  heavy  weather  to  put  into  a 
Cliannel  port  for  repairs,  w^here  a  new  mainmast  was  put 
in,  for  which  purpose  cargo  had  to  be  shifted,  and  a  space 
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made  down  to  the  keelson  of  the  vessel ;  at  that  time  the 
cargo  was  perfectly  sound  and  cool.  The  day  after  she 
had  resumed  her  voyage  it  was  noticed  that  the  ship  felt 
warmer  than  usual,  but  no  steps  were  taken  to  ascertain 
the  cause,  and  on  the  following  day  she  was  totally  con- 
sumed by  fire.  Upon  investigation  made  by  the  under- 
writers' representative,  circumstances  came  to  light  which 
showed  the  greatest  negligence,  if  not  culpability,  of  the 
master.  The  Board  of  Trade  declined,  however,  to  order 
an  investigation,  on  the  ground  that  the  master  had  no 
certificate  which  could  be  either  withdrawn  or  suspended, 
because  the  vessel,  although  hoisting  the  British  flag, 
hailed  from  a  colonial  port. 


This  was  a  Prussian  vessel  bound  from  Antwerp  to 
New  York,  which  sailed  in  December  1863,  put  into 
Ramsgate  for  repairs  in  the  same  month,  and  in  April 
1864  sailed  again  for  her  destination.  Six  days  after- 
wards she  was  wilfully  sunk  ofi*  the  Scilly  Islands,  and 
property  insured  for  nearly  30,000/.  was  thus  made  away 
with.  On  investigation,  the  circumstances  of  the  case 
were  clearly  ascertained,  and  in  order,  if  possible,  to  pro- 
cure a  conviction  in  this  country,  the  carpenter,  who  had 
actually  bored  the  holes  in  the  vessel,  was  arrested  and 
committed  for  trial  at  Maidstone;  but  the  only  charge 
of  which  our  Courts  could  take  cognisance  was  one  of 
conspiring,  while  in  British  jurisdiction  (at  Kamsgate), 
to  commit  frauds  which  were  afterwards  actually  com- 
mitted beyond  the  jurisdiction ;  on  this  technical  question 
the  prosecution  failed,  although  the  facts  were  so  little 
denied  that  it  was  actually  proved  that  at  the  trial  both 
prisoner  and  witnesses  were  wearing  clothes  made  out  of 
cloth  stolen  in  Eamsgate  from  the  cargo,  thus  clearly  show- 
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ing  that  at  that  time  the  ship  was  intended  never  to  reacli 
her  destination. 

The  owner,  master  and  mate  being,  after  great  exer- 
tion on  the  part  of  the  underwriters'  representative  ^ 
arrested  and  brought  to  trial  in  Prussia,  were  convicted 
and  sentenced  to  eight,  five,  and  three  years'  penal  servi- 
tude respectively. 

The  underwriters  on  cargo,  residing  in  Belgium,  France, 
the  United  States,  and  elsewhere,  were  in  this  case  sub- 
jected to  a  loss  of  about  25,000Z.,  all  of  which  they  had 
to  pay,  solely  through  a  crime  committed  in  order  that 
the  owner  and  his  accomplices  might  make  some  dishonest 
profit  out  of  the  insurances  effected  by  them  on  the  ship^ 
the  freight,  and  advances. 

K. 

This  colonial  vessel  was  lost  by  a  master  who  had  only 
been  put  into  her  when  on  a  voyage  to  a  neighbouring 
port  in  1864,  and,  with  the  cargo,  totally  destroyed  shortly 
after.  Insurances  on  the  hull  of  the  vessel  had  been 
effected  in  Europe  to  a  considerable  extent. 

No  inquiry  was  made,  because,  by  colonial  regulations, 

the  master  was   not  obliged  to  have  a  certificate,    and 

there  was,  therefore,  no  way  of  punishing  him  for  gross 

carelessness,  if  absolute  criminality  could  not  be  clearly 

established. 

L. 

Tliis  foreign  vessel  sailed  from  South  America  in  1864, 
bound  for  a  Channel  port,  for  orders ;  and  after  putting 
into  one  of  the  Brazilian  ports  to  repair  damages,  pro- 
ceeded on  her  voyage.  Some  months  later  she  was 
abandoned  in  the  vicinity  of  the  Cornish  coast,  and  shortly 
afterwards  drove  ashore  near  the  Land's  End,  whereby 
ship  and  cargo  were  totally  lost. 
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The  whole  of  the  crew  signed  declarations  to  the  effect 
that  the  vessel  was  improperly  abandoned  by  the  master 
and  his  brother  the  mate,  who  appeared  to  be  joint-owners ; 
the  sufferers  by  the  loss  of  the  cargo  were,  in  this  instance, 
British  underwriters,  who  were  prevented  from  lending 
their  assistance  to  bring  the  guilty  parties  to  justice  in 
this  country  by  their  experience  of  the  difficulty  of  ob- 
taining a  conviction,  and  the '  enormous  expense  and 
trouble  with  which  it  would  be  attended.  Tlie  only 
course  remaining  was  to  endeavour,  with  the  aid  of  detec- 
tives, to  persuade  the  criminals  to  proceed  to  their  own 
country ;  but,  of  course,  the  proprietors  and  underwriters 
of  cargo  suffered  the  loss  of  the  whole  of  their  interest. 

M".  • 

This  foreign  vessel  sailed  from  a  Belgian  port  for  the 
West  Indies,  in  1864 ;  and  was  shortly  afterwards  aban- 
doned by  the  crew  and  reported  by  them  as  having 
foundered.  She  was,  however,  picked  up  by  a  steamer 
and  taken  into  a  British  port,  when  it  was  ascertained 
that  attempts  had  been  made  to  knock  out  the  bow-port, 
which,  being  unsuccessful,  three  auger-holes  had  been 
bored  in  the  bows  of  the  vessel,  which  would,  in  a  very 
short  time,  have  insured  her  destruction. 

N. 

The  facts  of  this  case  are  so  notorious,  and  the  case 
itself  of  so  recent  date,  that  it  will  be  sufficient  briefly 
to  state  how,  at  the  Central  Criminal  Court  Session  of 
February  1867,  it  was  proved  that  this  ship,  bearing  the 
British  flag,  and  ostensibly  proceeding  on  a  voyage  from 
Newport  to  Shanghai,  was  purchased,  insured,  and  de- 
spatched with  the  manifest  intention  that  she  should  be  lost 
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on  the  voyage,  and  the  underwriters  thereby  defrauded. 
Four  of  the  parties  implicated  having  been  sentenced  to 
twenty,  ten,  and  five  years'  penal  servitude,  it  was  shown 
in  Court  that  other  vessels  in  which  they  were  interested 
had  been  made  away  with  in  a  similar  manner,  and  it  is 
to  be  hoped  that  a  most  dangerous  gang  has  thus  been 
broken  up. 

The  whole  of  the  evidence  given,  and  the  nature  of 
the  proceedings,  may  be  seen  from  a  printed  report  issued 
by  Lloyd's  Salvage  Association. 

The  prosecution  and  conviction  of  the  four  parties 
above  referred  to  cost  the  underwriters  more  than  7,00OZ. 

O. 

This  vessel,  under  a  foreign  flag,  sailed  from  a  Belgian 

port  for  South  America.      Within  view  of  the  British 

coast  the  master  made  a  deliberate  attempt  to  sink  the 

vessel,  which  was  prevented  by  the  timely  appearance  of 

a  pilot-boat  with  several  persons  on  board.     The  master 

confessed  that  w^hat  he  had  done  had  been  instigated  by 

the  owner,  and   the   facts   were  clearly  proved  by  the 

evidence  of   the  crew.     The    parties    who   would   have 

suffered  by  the  loss  of  ship  and  cargo,  and  who  will  now 

have  to  bear  the  very  heavy  expenses  of  salvage,  &c., 

are  resident  on  the  Continent   and   in   South   America. 

In  spite  of  all  this  it  was  impossible  to  take  any  steps 

in  this  country,  and  when,  with  the  help  of  a  detective 

specially  employed  for  the  purpose,  the  master  had  been 

induced  to  proceed  to  his  native  country,  he  could  there 

be   criminally   proceeded   against   only  because  he  had 

plundered  the  cargo. 

P. 

This  was  a  vessel  of  194  tons  register,  under  the 
command    of    a    British     captain,    which    sailed    from 
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Bangkok  on  August  13,  1866,  bound  for  Hongkong, 
with  a  cargo  principally  shipped  by  one  merchant  of 
the  former  place.  Having  been  lost  in  fine  weather  on 
the  24th  of  the  same  month,  suspicions  were  aroused, 
which  led  to  the  holding  of  a  Naval  Court  to  inquire  into 
the  circumstances.  The  result  of  the  inquiry  was,  that 
both  captain  and  mate  were  arrested,  and  subsequently 
the  above  alluded  to  principal  shipper  was  also  arrested, 
and  the  three  were  tried  at  Singapore  at  the  January 
sessions  in  the  present  year.  It  was  ascertained  that 
insurances  to  the  extent  of  19,000/.  had  been  effected 
upon  property  valued  at  not  more  than  8,500/.;  and  it 
was  conclusively  shown  that  the  captain  and  mate  had 
made  away  with  the  vessel  at  the  instigation  of  the 
principal  shipper,  in  order  to  obtain  the  advantage  of 
tlieir  fraudulent  assurances.  The  result  was,  that  the  mer- 
chant and  the  master  were  sentenced  to  penal  servitude 
for  life,  and  the  mate  to  penal  servitude  for  five  years. 


As  all  principles  of  insurance  show  distinctly  that  the 
underwriter  calculates  his  premium  only  on  what  is 
called  *  the  common  or  ordinary  maritime  risk,'  any  act 
intentionally  augmenting  such  risk,  is  per  se  not  only 
entirely  against  good  faith,  but  actually  destroys  the 
basis  upon  which  underwriting  proceeds;  and  it  can 
only  be  regretted  that,  although  so  many  malpractices 
of  this  description  have,  during  the  last  six  years,  been 
successfully  carried  out,  it  has  in  very  rare  instances 
been  possible  to  bring  the  ofienders  to  the  fate  which 
they  so  well  deserve. 

The  details  above  given  will  show  conclusively  that 
the  main  obstacle  to  taking  efficient  action  against  this 
class  of  criminals  is  the  difficulty  of  bringing  them  before 
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the  proper  jurisdiction.  This  evil  is  aggravated  by  the 
fact  that  the  same  opportunities  which  exist  for  the 
offenders  to  keep  out  of  the  way  equally  facilitate  the 
removal  of  the  witnesses  necessary  for  the  prosecu- 
tion. 

What  is  wanted  is,  that  in  case  of  any  wilful  destruc- 
tion of  ships  or  their  cargoes,  or  other  crimes  against 
property  on  the  high  seas,  the  suspected  persons  may  be 
brought  before  the  tribunals  of  the  first  place  where  they 
can  be  found,  and  a  proper  investigation  thereby  rendered 
possible  before  the  crew  or  the  passengers,  who  probably 
are  the  only  persons  able,  by  their  knowledge  of  the  cir- 
cumstances under  which  the  crime  was  committed,  to 
give  conclusive  evidence,  have  dispersed,  and  the  possi^ 
bility  of  procuring  the  necessary  proofs  has  thereby 
vanished. 

For  these  reasons,  amongst  others,  it  is  necessary,  in 
my  opinion,  to  class  such  robberies  and  felonies  on  the 
high  seas  not  merely  with  crimes  which  Wheaton  states 
to  be  amenable  as  piracy  under  municipal  law,  but  to 
constitute  them  piracy  under  the  conventional  law  of 
nations,  and  I  propose  nothing  less  than  a  declaration — 

*  That  any  one  causing  to  be  effected,  or  aiding 
and  abetting  in  effecting,  fictitious  insurances,  as 
well  as  any  one  causing  to  be  destroyed,  or  aiding 
and  abetting  in  destroying,  shipping  property,  or  the 
merchandise  laden  on  board,  or  any  one  causing  to 
be  effected,  or  aiding  and  abetting  in  effecting,  any 
insurances  on  any  article  knowing  the  same  not  to 
be  on  board,  or  on  vessels,  or  their  cargoes,  or 
the  freight,  or  advances,  knowing  the  vessels  to  be 
intended  to  be  cast  away  or  destroyed  at  sea,  is 
to  be  deemed  and  taken  to  be  a  pirate,  and  to  be 
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justiciable  as  such  by  the  tribunals  of  all  maritime 

nations.' 
Judging  from  the  facility  with  which  the  laws  regu- 
lating the  rule  of  the  road  at  sea,  &c.,  have  been  univer- 
sally adopted,  I  have  no  doubt,  if  the  initiative  in  this 
important  matter  were  taken  by  Her  Majesty's  Govern- 
ment, that  all  maritime  states  would  be  glad  to  join  in 
the  adoption  of  an  international  declaration,  which  would 
be  more  Ukely  than  anything  else  to  prevent  this  enor- 
mous destruction  of  property,  by  bringing  to  speedy 
punishment  a  class  of  malefactors  enjoying  hitherto  com- 
parative impunity. 

15  Fencharch  Buildings,  London : 
September  1867. 

The  expectations  I  had,  that  Her  Majesty's  Government 
would  consider  it  in  the  interest  of  maritime  commerce  to 
move  in  the  directions  I  suggested  not  having  been 
realised,  I  think  it  my  duty  to  assert,  that  the  experience 
I  have  gained,  since  the  above  memorandum  was  pre- 
sented, has,  if  anything,  strengthened  my  opinion  as  to  the 
advisability  of  making  serious  offences  against  shipping 
property  punishable  as  crimes  under  Liternational  Law. 

To  show  that  at  least  one  well-known  authority  on 
International  Law  has  considered  my  suggestion  well 
worth  consideration,  I  quote  the  following  sentences 
which  appeared  in  the  second  edition  of  the  late  Sir  Eobert 
Phillimore's  '  Commentaries  on  International  Law,'  vol.  iv. 
p.  775  :— 

At  present  there  is  a  practical  impunity  accorded  to  savage  and 
brutal  men,  which  encourages  them  in  the  commission  of  acts  of 
cruelty  upon  the  high  seas  at  which  human  nature  shudders;  and 
the  true  end  of  International  Law,  the  welfare  and  safety  of  indi- 
viduals as  members  of  States,  is  sacrificed  to  an  over-scrupulous 
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respect  for  a  general  principle  which  has  ceased  in  this  particular 
instance  to  be  a  means  of  maintaining  that  end. 

A  similar  remark  applies  to  the  frandolent  destruction  or  cast- 
ing away  of  vessels  and  cargoes,  a  crime  which  nnhappily  often 
escapes  punishment  because  the  country  to  which  the  ship  is  bound 
or  to  which  the  oflFenders  come  is  not  that  to  which  the  ship 
belongs,  and  its  courts  have  therefore  no  jurisdiction.  It  has  been 
proposed,  in  order  to  meet  this  evil,  to  make  these  crimes,  by  the 
general  consent  of  nations,  acts  of  piracy  and  justiciable  every- 
where (vide  Wendt's  *  Maritime  Legislation,'  2nd  ed.  p.  148). 

Having  referred  to  this  opinion,  which  was  expressed 
as  far  back  as  1874,  it  becomes  now  my  duty  to  mention 
a  case  occurring  in  the  following  year,  which,  it  might  be 
thought,  would  have  aroused  pubUc  opinion  to  such  an 
extent  as  to  have  compelled  the  adoption  of  my  sugges- 
tion. 

On  December  11,  1875,  the  North  German  Hoyd 
steamer  *  Mosel '  was  lying  at  the  quay  at  Bremerhaven 
ready  to  be  despatched  in  a  few  hours  vid  Southampton  for 
New  York,  when,  in  consequence  of  the  fall  of  a  box 
which  slipped  out  of  the  carrier's  hands,  an  explosion 
occurred,  which,  besides  causing  the  destruction  of  pro- 
perty  to  an  enormous  amount,  killed  five  passengers  and 
four  members  of  the  crew  of  the  *  Mosel,'  as  well  as 
seventy-six  persons  who  happened  to  be  in  the  neighbour- 
hood, a  very  large  number  more  being  dangerously 
wounded. 

Shortly  after  the  explosion  had  taken  place,  the  sound 
of  a  shot  was  heard  coming  from  one  of  the  private  cabins 
of  the  *  Mosel.'  It  was  found  that  a  passenger  called 
William  King  Thomas,  but  whose  real  name  proved  to  be 
Alexander  Keith,  had  unsuccessfully  attempted  to  destroy 
himself.  He  succumbed  eventually,  but  lived  long  enough 
to  confess  to  one  of  the  most  diabolical  crimes  ever  com- 
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initted.  The  box,  which  was  filled  with  dynamite,  with  a 
clockwork  arrangement  for  exploding  it,  belonged  to  the 
miscreant,  who  had  intended  to  ship  it  on  the  'Mosel,' 
and  had  planned  that  it  should  explode  during  the  voyage, 
when  it  must  have  utterly  destroyed  the  vessel  and  all  on 
board.  Further  particulars  were  brought  to  light  at  the 
investigations  subsequently  set  on  foot.  It  appeared  that 
Keith  had  obtained  a  clockwork  machine  from  a  small 
watchmaker  in  the  interior  of  Germany,  who  had  been 
made  to  beUeve  that  the  mechanism  he  was  ordered  to 
make  was  intended  for  use  in  a  factory.  The  in- 
strument was  so  contrived  that  it  would  go  for  a  certain 
time  and  then  set  free  a  hammer,  and  it  was  so  fixed 
by  Keith  in  the  chest  that  the  hammer  on  being  freed 
would  explode  the  contents  of  the  chest.  The  dynamite, 
according  to  the  report  of  Her  Majesty's  inspector  of 
explosives  for  the  year  1875,  was  sufficient  to  cause  damage 
to  houses  750  yards  away. 

Prom  circumstances  coming  to  light  at  the  time  it  was 
surmised  that  the  miscreant  intended  to  leave  the  '  Mosel ' 
at  Southampton,  and  cause  extensive  insurances  to  be 
efiected  on  property  declared  to  be  either  already  on  board 
or  to  be  shipped  at  that  port,  when  he  would  have  obtained 
a  very  large  profit  by  the  destruction  of  that  vessel. 

Now  let  us  suppose  that  the  miscreant's  intentions  had 
partly,  but  not  entirely,  succeeded,  and  that  the  '  Mosel ' 
had  been  damaged  only  after  leaving  Southampton,  and 
sufficient  proof  of  the  diabolical  crime  had  been  forth- 
coming. 

Under  what  jurisdiction  could  Keith  have  been  in- 
dicted in  the  present  state  of  the  law  if  he  had  got  away 
and  been  found,  say,  in  Norway  ? 

I  must  entirely  concur  with  Professor  von  Holzendorfi* 
of  Munich,  who  in  liis  '  Observations  on  the  Bremerhaven 
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Explosion'  {vide  *  Deutsche  Euiidschau/  II.  6,  p.  402) 
expressed  the  opinion  that  in  the  present  state  of  the  law 
upon  these  subjects  Keith  would  have  escaped  punishment 
altogether. 

Before  I  conclude  this  chapter  I  will  quote  some 
remarks  upon  my  proposals  from  a  paper  prepared  by 
Dr.  H,  von  Spesshardt,  of  Marburg,  on  s.  265  of  the 
German  Criminal  Law,  which  apparently  is  the  only  one 
treating  of  crimes  such  as  are  now  under  consideration. 

This  section  is  as  follows : — 

Whoever,  with  criminal  intent,  sets  fire  to  an  object  insured 
against  fire,  or  causes  a  vessel,  which,  or  its  cargo  or  freight  is 
so  insured,  to  sink  or  strand,  is  subject  to  penal  servitude  up  to 
ten  years,  and  at  the  same  time  liable  to  a  fine  of  from  a  hundred 
and  fifty  to  six  thousand  marks.  In  case  of  extenuating  circum- 
stances, imprisonment  for  not  less  than  six  months,  besides  a  fine 
not  exceeding  three  thousand  marks,  may  be  inflicted. 

The  observations  of  Dr.  von  Spesshardt  run  thus  : — 

Although  it  may  appear,  from  the  considerations  hitherto 
entertained,  tis  if  the  penal  conditions  of  s.  265  entirely  fulfilled  the 
practical  requirements  of  maritime  intercourse,  still  one  circumstance 
has  not  yet  been  mentioned,  which  puts  upon  the  crime  of  marine 
insurance  fraud  quite  a  special  mark  of  danger.  Marine  insurance 
fraud  is  a  crime  of  essentially  international  importance.  The 
crime  of  one  not  only  affects  the  nation  to  which  he  belongs,  but 
the  criminal  attack  is  moreover  directed  against  the  property  of 
subjects  of  various  states.  They  all  have  a  lively  interest  in  prose- 
cuting the  criminal.  To  this  must  be  added  that  the  scene  of  the 
crime  is  the  high  sea  or  some  foreign  territorial  water,  on  account 
of  which  the  capture  of  the  criminal  is  very  difficult  and  at  times 
even  legally  as  well  as  actually  quite  impossible.  Owing  to  this 
personal  interest  which  all  maritime  nations  have  in  prosecuting 
maritime  fraud  energetically,  it  certainly  appears  justifiable  to 
apply  international  measures  to  combat  the  same. 

In  this  sense  E.  E.  Wendt  made,  in  a  memorial  submitted  to 
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the  English  Government,  the  noteworthy  proposal  to  treat,  by 
.agreement  of  the  seafaring  nations,  maritime  fraud,  the  destruction 
of  insured  vessels,  as  well  as  other  frauds  committed  against 
insurance  companies,  as  piracy  and  to  allow  its  punishment  to 
each  of  the  contracting  states. 

If  our  German  penal  code  were  altered  in  accordance  with  this 
principle,  and  the  one-sided  national  and  territorial  principle  were 
made  less  prominent,  it  cannot  be  denied  that  a  most  important 
improvement  would  be  eflfected. 

It  is  a  question  if  and  how  an  insurance  fraud,  committed  by 
a  foreigner  against  German  property,  whether  the  property  belongs 
to  Germans  or  is  insured  in  Germany,  can  be  looked  upon  as  a 
crime  in  accordance  with  the  conditions  of  the  penal  code.  Grimes 
committed  on  the  high  seas  by  foreigners  on  board  of  German 
vessels,  irrespective  of  the  fact  whether  they  are  merchant  vessels 
or  men-of-war,  can  undoubtedly  be  prosecuted  criminally  on  the 
part  of  Germany.  According  to  generally  recognised  international 
principles,  vessels  on  the  high  seas  are,  by  means  of  legal  fiction, 
looked  upon  as  part  of  the  state  under  whose  flag  they  sail :  this 
applies  in  the  same  manner  to  both  men-of-war  and  merchant 
vessels.  It  is  otherwise,  however,  if,  for  example,  a  Frenchman 
commits  a  crime  on  board  of  a  German  vessel  within  English 
territorial  waters ;  in  this  case,  the  state  in  whose  waters  the  deed 
was  committed  may,  with  justice,  claim  the  execution  of  its 
territorial  authority :  only  men-of-war,  it  is  agreed,  are  to  be 
^excluded,  and  are  subject  to  the  law  of  the  Home  State,  even  in 
foreign  territorial  waters.  In  the  example  given,  the  criminal 
Frenchman  might  be  prosecuted  on  the  part  of  Germany,  if  the 
German  vessel  is  a  man-of-war,  and  on  the  part  of  the  English 
authority,  if  it  is  a  German  merchant  vessel ;  and  the  same  would 
apply  to  most  states,  as  the  territorial  principle  has  been  generally 
introduced  in  the  penal  code. 

On  the  other  hand,  if  a  crime  is  committed  by  a  foreigner 
abroad,  although  against  German  property,  our  code  is  powerless, 
as,  for  example,  if  an  Englishman  destroys,  on  the  high  seas,  a 
Spanish  vessel  laden  with  German  property  or  insured  with  a 
German  insurance  company.     According  to   our  penal  code,  no 
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crime  which  can  be  prosecuted  on  the  part  of  Germany  exists, 
although  Germany  has  a  great  interest  in  capturing  the  criminal. 
The  states  have,  therefore,  to  look  to  international  legal  assistance, 
to  extradition  treaties;  but  to  whom  shall  the  criminal  be  sur- 
rendered, who  in  the  meantime  has  gone  to  America?  In  this 
instance  the  states  interested  are  England,  the  criminal  being  a 
subject  thereof,  Spain,  on  whose  territory  the  crime  was  committed, 
and  Germany,  which,  if  the  vessel  is  again  floated  and  only  the 
cargo  is  lost,  would  probably  suffer  the  most.  But  even  if  America 
surrendered  to  England,  no  punishment  might  possibly  be  inflicted, 
as  England  only  punishes  its  subjects  for  certain  crimes  committed 
abroad.  Extradition  treaties  effected  between  the  separate  states 
would,  therefore,  in  view  of  the  doubt  arising  as  to  which  state 
should  prosecute  the  criminal,  not  give  suitable  assistance.  It 
should  therefore  be  acknowledged  that  under  the  circumstances  an 
international  crime  exists,  for  the  suppression  of  which  all  states 
should  cordially  unite.  In  such  cases  the  principle  of  nationality 
must  be  put  aside,  and  each  state  have  the  right  to  put  its  hand 
upon  the  criminal.  Certain  success  will  only  then  be  assured,  if 
the  arm  of  justice  awaits  the  criminal  wherever  he  goes. 

Although  we,  therefore,  perfectly  agree  with  Wendt's  proposal 
in  principle,  we  should  wish  it  limited  to  maritime  firaud  in  its 
technical  name.  To  fictitious  insurances,  however,  or  to  insuianoes 
of  cargo  not  in  existence,  which  actions  are  not  even  a  completed 
fraud  against  the  underwriter,  cannot,  per  «6,  without  the  introduc- 
tion of  any  forcible  measures,  be  attributed  such  importance  which 
would  justify  the  application  of  the,  at  any  rate,  drastic  principle. 

There  remains  only  one  observation  for  me  to  make 
on  the  latter  part  of  these  remarks,  in  which  Dr.  von 
Spesshardt  questions  whether  the  conclusion  of  fictitious 
insurances  ought  to  be  placed  in  the  same  category  as  the 
other  crimes  to  which  I  have  here  referred. 

Now  it  appears  to  me  that  the  conclusion  of  a 
fictitious  insurance  is  an  attempt  to  defraud,  a  conspiracy 
to  obtain  money  under  false  pretences,  and  therefore 
ought   equally  with   all  other  crimes  perfected  on  the 
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high  seas,  to  be  punishable  as  piracy  under  the  law  of 
nations. 

But  before  I  conclude  this  chapter  I  must  not  omit  to 
state  a  most  glaring  case  of  piracy  which  was  perpetrated 
between  October  1880  and  April  1881,  which  led  to  judicial 
investigations.  These  are  here  reported  with  the  names 
of  the  parties  implicated  in  these  partly  successful  frauds. 

The  steam-vessel  '  Ferret,'  belonging  to  the  Highland 
Eailway  Company,  was  chartered  in  the  year  1880  by 
James  Stewart  Henderson.  The  steamer  proceeded  in  the 
first  instance  to  Cardiff,  there  loading  a  cargo  of  coals  for 
Marseilles,  and  in  due  course  passed  the  Eock  of  Gibraltar, 
where  her  name  was  signalled.  During  the  night  she  re- 
turned to  the  Atlantic,  at  which  time  a  boat  and  life-buoys 
were  thrown  overboard.  She  next  put  into  San  Antonio, 
Cape  de  Verde,  under  the  name  of  '  Bentan,'  from  which 
place  she  proceeded  to  Santos,  where  she  was  chartered 
for  conveyance  of  a  cargo  of  coffee,  which  was  laden  on 
board  for  delivery  at  Marseilles  and  Genoa.  The  vessel 
having  cleared  from  Santos,  next  appeared  under  the  name 
of  '  India '  at  Cape  Town,  at  which  place  Henderson  sold 
the  cargo  and  appropriated  the  proceeds  to  his  own  use, 
having  during  the  voyage,  or  previously,  forged  the  various 
documents  in  order  to  dhow  that  the  coffee  had  been 
purchased  for  his  account.  From  Cape  Town  he  sailed 
with  the  proceeds  in  his  possession  for  the  Mauritius, 
where  he  discounted  one  of  the  drafts  for  500/.,  sailing 
thence  for  Melbourne,  at  which  place  the  vessel  was  seized 
and  Henderson  and  Wright,  the  sailing  master,  were  taken 
into  custody,  and  subsequently  tried  and  convicted  for  an 
attempt  to  defraud  the  various  parties  interested.  The 
drafts,  amounting  to  7,500/.,  then  in  the  possession  of 
Henderson,  were  attached,  but  in  order  to  recover  the 
proceeds   of   said   drafts,   proceedings  in   this   country. 
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against  the  Standard  Bank  of  British  South  Africa  and 
others,  were  requisite,  some  of  the  drafts  having  been  sent 
forward  for  encashment  by  the  Sheriff  of  Melbourne. 

These  proceedings  did  not  terminate  until  1884,  and 
were  of  a  very  complicated  and  expensive  nature. 

I  have  no  doubt  that  one  of  the  reasons  why  the  Law 
Officers  of  the  Crown  did  not  think  it  worth  their  while  to 
trouble  themselves  with  the  consideration  of  my  suggestions 
under  this  head  was  that,  in  this  age  of  telegraphic  com- 
munications over  the  whole  civilised  world,  the  frauds 
I  reported  could  scarcely  be  carried  out  to  any  large 
extent. 

But  I  imagine  that  the  two  cases  I  reported  since 
1867  (and  which  might  have  been  amplified  if  I  had 
thought  it  necessary)  are  sufficient  to  prove  that,  in  spite 
of  the  facility  to  communicate  by  cable  with  all  parts  of 
the  world,  such  frauds  are  not  only  contemplated  but 
carried  out  with  a  degree  of  effrontery  which  has  rarely 
been  exceeded. 

Let  it  not  be  forgotten  that  within  the  short  space  of 
about  seven  months  the  criminal  acts  perpetrated  by  these 
scoundrels  would  number  more  than  a  dozen,  and  that 
they  escaped  with  punishments  of  seven  years  and  three 
years  and  a  half  penal  servitude  respectively,  which  would 
not  have  been  the  case  if  the  trial  had  taken  place  in  this 
country. 

And  the  best  proof  that  the  parties  convicted  are  not 
the  only  ones  who  were  implicated  in  these  scandalous 
proceedings  was  given  by  the  Telegraphic  Code  found 
on  board  the  '  Ferret '  at  Melbourne ;  so  that  we  need 
not  be  surprised  if  conspiracies  of  a  similar  nature  are 
attempted  after  the  public  has  forgotten  the  lesson  in 
question. 
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IX. 

MERCHANT  SHIPS  LOGS,  PROTESTS  AND  DE- 
POSITIONS BEFORE  RECEIVERS. 

Everybody  connected  with  maritime  commerce  in  any 
shape  or  way  must  agree  with  me  that .  the  above-named 
subjects  are  of  the  most  vital  importance  to  those  who  have 
a  bond  fide  interest  in  any  maritime  adventure,  whether  as 
the  owners  of  ship  or  cargo,  as  the  underwriters,  or  as 
the  bankers  who  have  made  advances  on  the  security  of 
ship,  cargo,  or  freight. 

The  laws  of  almost  all  maritime  nations  have  indeed 
from  time  immemorial  very  rightly  contained  stringent 
enactments  as  to  how  during  the  navigation  of  a  vessel 
the  circumstances  of  daily  occurrence  on  board  must  be 
recorded,  and  in  what  manner,  after  the  termination  of  a 
voyage,  and  before  the  crew  is  dispersed,  the  necessary 
steps  are  to  be  taken  to  obtain  their  evidence  as  to  the 
correctness  of  such  records. 

In  this  country,  where  undoubtedly  the  largest  interests 
of  maritime  commerce  centre,  a  state  of  things  has  arisen 
which  for  its  anomaly  is  unprecedented.  This  has  been 
often  acknowledged,  but  the  various  attempts  to  rectify 
the  law  as  described  in  the  following  pages  have  been 
entirely  unsuccessful. 

As  far  back  as  Februarj-  4,  1864,  the  London  Salvage 
Association  and  the  representatives  of  the  principal  foreign 
underwriters  addressed  the  following  communication  : — 
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To  the  Lords  of  the  Committee  of  Privy  Council  for  Trade. 

My  Lords, — ^We,  the  undersigned,  being  entrasted  with  the 
protection  of  important  mercantile  and  underwriting  interests,  both 
British  and  foreign,  and  being  continually  called  upon  to  inquire 
into  the  causes  and  particulars  of  casualties  occurring  in  all  parts 
of  the  coasts  of  the  United  Kingdom,  have,  since  the  passing  of 
the  Merchant  Shipping  Act  of  1854,  been  brought  into  constant 
contact  with  the  Receivers  appointed  by  your  Committee,  and  have 
carefully  watched  the  working  of  the  regulations  laid  down  by  the 
said  Act ;  and  we  now  beg  leave  to  lay  before  your  Lordships  the 
expression  of  our  opinion  that,  although  the  eighth  part  of  the  Act 
makes  provision  for  inquiries  and  examinations  in  cases  of  wreck 
and  casualty;  the  objects  contemplated  thereby  are  not  fiiHy  at- 
tained, and  the  clauses  in  question  are,  therefore,  susceptible  of 
improvement.  By  this  eighth  part  of  the  Merchant  Shipping  Act 
of  1854,  Receivers  of  Wreck  are  empowered  to  institute  examina- 
tions with  respect  to  ships  in  distress,  such  examinations  to  be  held 
as  soon  as  conveniently  may  be,  and  two  copies  of  such  examina- 
tion to  be  taken,  one  to  be  transmitted  to  the  Board  of  Trade  and 
the  other  to  be  exhibited  by  the  Committee  for  managing  the 
affairs  of  Lloyd's  to  persons  desirous  of  examining  the  same. 
This  enactment,  therefore,  would  seem  to  contemplate  the  bringing, 
within  a  very  short  period,  the  facts  connected  with  every  casualty 
under  the  notice  both  of  the  Board  of  Trade  and  of  the  parties 
interested. 

This  very  desirable  result  is,  however,  at  present  not  arrived  at. 
The  Act  which  gives  power  to  the  Receiver  to  take  a  deposition 
names  no  penalty  in  the  event  of  the  master  or  other  of  the  crew 
of  a  ship  in  distress  refusing  or  neglecting  to  make  one,  and  the 
phrase  '  as  soon  as  conveniently  may  be '  is  almost  invariably 
stretched  out  to  such  a  time  as  the  master  has  settled  all  his  other 
affairs,  when  his  deposition,  if  made  at  all,  becomes  simply  an  echo 
of  the  protest  which  he  is  obliged  to  make  in  order  to  claim  against 
his  underwriters.  Indeed,  so  far  is  the  great  importance  of  these  de- 
positions lost  sight  of,  even  by  the  Receivers  of  Wreck  themselves, 
that  they  have  been  known  to  tell  masters  of  ships  who  wished 
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to  make  their  depositions,  after  the  total  loss  of  their  vessel,  that 
they  need  not  be  in  a  hurry  about  that,  for  it  would  do  just  as  well 
when  they  got  home.  By  this  course  the  clauses  of  the  Act  are 
rendered  nugatory,  and  what  was  intended  to  be  a  clear  and  succinct 
narrative  from  the  scene  of  the  casualty  becomes  comparatively 
useless. 

But  when  it  is  considered  that  cases  may  occur  where  frauds 
may  be  attempted,  then  the  necessity  for  ensuring  the  taking 
of  depositions  before  the  parties  leave  the  spot  becomes  evident. 
For  it  cannot  be  doubted  that  the  occurrence  of  a  fraud  is  frequently 
known  to  men  who,  if  questioned  at  once,  would  gladly  tell  the 
whole  truth,  but  when  once  allowed  to  leave  they  are  content  to 
remain  silent ;  or  if  likely  to  prove  disagreeable  witnesses,  every 
opportunity  is  given  for  their  being  sent  out  of  the  way,  so  that 
before  the  parties  who  are  ultimately  to  suffer  can  transmit  their 
instructions  the  best  opportunity  of  defeating  auy  irregularity 
is  lost. 

As  the  Customs  Consolidation  Act  orders  that  every  ship  arriving 
in  the  United  Kingdom  shall,  within  twenty-four  hours  after  arrival, 
be  reported  at  the  Custom  House,  or  that  the  master  shall  incur  a 
penalty  for  neglecting  so  to  report,  in  like  manner  we  think  that 
the  public  interest  requires  that  every  master  of  any  ship,  whether 
British  or  Foreign,  which  either  suffers  or  inflicts  damage,  shall, 
within  twenty-four  hours  after  the  occurrence  of  the  damage 
(except  where  the  same  may  happen  at  sea,  in  which  case  within 
twenty-four  hours  after  arrival  in  the  first  port  in  the  United 
Kingdom),  report  himself  to  the  Receiver  of  Wreck,  and  there 
make  on  oath  a  deposition  in  the  same  form  as  it  is  made  at  pre- 
sent, or  in  default  of  so  doing  shall  be  liable  to  such  penalty  as 
your  Committee  may  think  fit  to  impose.  Further,  that  in  every 
case  of  stranding  or  total  loss  the  deposition  of  every  one  of  the 
crew  shall  be  separately  taken  in  the  same  manner  as  that  of  the 
master.  We  have  further  to  suggest  that  a  distinct  enactment 
be  made  w^ith  respect  to  the  services  of  an  interpreter  in  cases 
where  the  master  of  a  foreign  vessel  can  speak  no  language 
in  which  he  can  make  himself  understood  by  the  Receiver,  for 
the   difficulty  of  communication   in  such  cases   often  causes  the 
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Receiver  to  omit  altogether  the  taking  of  a  dBposition,  and  we 
cannot  think  that  the  laws  of  this  country  should  be  allowed  to 
fail  in  their  effect  because  the  Consuls  and  Vice-Consuls  of  foreign 
Powers  are  so  frequently  utterly  indifferent  to  the  necessity  of  pro- 
viding for  such  communication.  By  these  means,  and  by  impressing 
upon  the  Keceivers  the  necessity  of  the  most  rigid  carrying  out  of 
the  regulations  in  this  respect,  we  believe  that  so  complete  a  record 
of  all  casualties  may  be  obtained  as  will  go  far  to  check  dishonest 
and  fraudulent  practices,  which  we  are  afraid  are  still  of  too  frequent 
occurrence. 

We  therefore  pray  your  Lordships  to  recommend  that  the 
Merchant  Shipping  Act,  at  as  early  a  period  as  possible,  be 
amended  by  the  insertion  of  clauses  to  the  above  effect. 

This  subject  was  on  several  occasions  brought  before 
tlie  Board  of  Trade,  as  will  be  seen  by  a  return  of  the  copies 
of  letters  and  correspondence  issued  on  May  15, 1876,  and 
laid  before  the  House  of  Commons.  The  letters  were  from 
the  Secretary  of  Lloyd's,  the  Secretary  of  the  Liverpool 
Underwriters'  Association,  the  Wreck  Commissioner,  the 
Secretary  to  the  London  and  Provincial  Marine  Insurance 
Company,  the  Secretary  of  the  Salvage  Association,  Messrs. 
Waltons,  Bubb,  and  Walton,  Messrs.  HoUams,  Son,  and 
Coward,  and  myself,  and  in  them  particulars  of  niunerous 
and  very  distinct  instances  of  irregularities  and  even  frauds 
perpetrated  under  the  present  system  were  made  known  to 
the  Board  of  Trade,  but  nothing  to  remedy  such  a  state  ot 
affairs  has  been  done. 

A  very  glaring  case  which  occurred  within  my  own 
knowledge  induced  me  to  issue  in  Octol)er  187S  the 
following  memorandum : — 

Merchant  Smrs'  Protests. 

The  prosecution  lately  concluded  at  Cork  of  *The  Qd€«ii  r. 
Minich '  has  af?ain  brought  prominently  forward  the  many  grave 
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objections  there  are  to  the  taking  and  extending  of  Protests  as  at 
present  exercised  by  notaries  public. 

The  Extended  Protest  being  the  document  intended  to  be  used 
as  evidence  of  the  circumstances  therein  narrated  in  cases  where 
claims  are  to  be  made  by  and  against  the  owners,  underwriters, 
and  others  interested  in  ship,  cargo,  or  freight,  and  being  in  fact 
in  almost  all  countries  other  than  the  United  Kingdom  the  docu- 
ment accepted  as  conclusive  evidence  in  support  of  the  facts  on 
which  the  claims  are  made,  the  drawing  it  up  should  be  guarded 
in  the  most  scrupulous  way,  that  the  chance  ba  minimised  of  its 
being  in  any  way  inaccurate,  inefficient,  or  untrue.  The  present 
system  of  preparing  the  Protest  is  open  to  many  and  serious 
objections. 

(1)  The  Protest  can  be  made  at  any  time  after  the  arrival  of 
the  ship,  thus  giving  time  and  opportunity  for  the  master  and 
owner,  or  others  interested,  to  consult  together,  and  if  they  are 
dishonestly  inclined,  to  carefully  prepare,  or  cause  to  be  prepared 
for  them  by  their  legal  advisers,  a  document  framed  specially  to 
meet  some  x>articular  necessity,  whether  it  be  a  claim  against  their 
underwriters  or  a  defence  to  an  anticipated  action  for  damage  or 
salvage. 

(2)  The  objection  to  the  manner  is  also  equally  grave.  In  the 
great  majority  of  cases  the  draught  is  sketched  out,  before  the 
matter  comes  before  the  notary,  by  someone  who,  although  possibly 
entirely  unconnected  with  the  voyage,  may  nevertheless  have  an 
interest  in  the  object  to  be  attained  by  the  Protest,  and  therefore 
not  be  unprejudiced.  It  is  then  brought  to  the  notary,  and  em- 
bodied by  him  in  formal  words,  without  reference  to  the  log,  and 
without  appealing  to  or  questioning  anyone  but  the  master ;  it  is 
then  read  over  to  and  signed  by  those  of  the  crew  presented  by 
the  master  for  that  purpose,  who,  though  they  might,  and  in  all 
probability  would,  give  a  perfectly  true  version  of  the  facts,  if 
questioned  by  the  notary,  yet  do  not  hesitate  in  their  well-known 
careless  manner  to  sign  what  is  presented  to  them  by  an  official, 
though  it  may  contain  incorrect  or  indeed  utterly  false  state- 
ments. 

(3)  Again,  as  to  the  person  who   prepares   the  Protest — the 
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notary  public.  He  is  a  private  individual,  one  of  a  large  number 
of  the  same  profession,  any  one  of  whom  may  equally  well  prepare 
any  particular  Protest.  Now,  in  the  case  of  a  master,  who  wishes 
to  make  a  shuffling  or  untrue  Protest,  coming  to  one  of  these 
notaries,  what  power  has  the  latter,  if  he  has  his  suspicions  as  to 
the  truth  of  the  tale,  to  prevent  a  Protest  being  made  in  the  terms 
desired  ?  He  may  demand  the  log-book,  he  cannot  compel  its  pro- 
duction ;  he  may  examine  those  of  the  crew  brought  to  him,  he 
cannot  require  the  appearance  of  others  not  brought ;  whether  he 
may  even  swear  the  appearers  is  a  matter  of  doubt.  He  may  in- 
deed, as  a  last  resource,  refuse  to  draw  up  the  Protest,  and  the 
satisfaction  he  will  then  have  will  be  the  knowledge  that  the  result 
of  his  scrupulousness  is  that  he  has  lost  his  fee,  and  some  other 
less  acute  or  less  punctilious  notary  has  received  it  instead. 

The  result  of  this  unsatisfactory  state  of  affairs  is  that  the 
Protest  is  for  all  practical  purposes  worthless.  It  may  even  be 
said  truly  that  it  is  worse  than  worthless,  for  though  from  the  facility 
of  its  being  made  fraudulently  it  may  contain  utterly  untrue  state- 
ments, yet  it  is  in  appearance  a  formal  and  official  document ;  it  is 
attested  and  sealed  by  an  official  functionary,  and,  in  consequence, 
faith  is  placed  in  it  and  credit  given  to  it,  by  many,  especially 
abroad,  which  it  in  no  wise  deserves,  and  instead  of  being  a  pre- 
ventive of  fraud,  it  is  actually  an  official  means  by  which  frauds  can 
the  more  readily  be  perpetrated. 

The  Validity  of  the  objections  I  have  herein  put  forward  is  well 
shown  by  the  case  already  referred  to  of  *  The  Queen  v,  Minich.' 
There  a  Protest  was  extended  at  Cork  on  behalf  of  an  Italian  ship. 

The  crew  were  entirely  ignorant  of  the  English  language,  and 
an  interpreter  therefore  accompanied  them  to  the  notary,  who  was 
not  conversant  with  Italian.  The  crew  honestly  described  certain 
circumstances  in  connection  with  the  voyage — which  description 
was  perfectly  in  accordance  with  the  statement  contained  in  the 
ship's  log-book — but  the  interpreter,  for  reasons  of  his  own,  and 
for  the  fraudulent  purpose  of  enabling  an  unjust  claim  to  be  made 
against  certain  underwriters,  inserted  in  his  interpretation  an  en- 
tirely fictitious  account  of  a  stranding  of  the  vessel,  which  was 
thereupon  drafted  into  the  Protest,  and  sworn  to  in  ignorance  by 
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the  crew.  The  log-book  was  neither  required  nor  produced.  The 
fraud  was  detected,  but  the  greatest  difficulty  was  experienced  in 
deciding  by  whom — crew,  interpreter,  or  notary — the  fraud  had 
been  committed ;  and  even  when  the  fraud  was  fixed  on  the  in- 
terpreter, it  was  found  impossible  to  find  him  guilty  of  perjury,  as 
the  right  of  the  notary  to  swear  him  was  doubtful ;  for  although, 
with  one  exception,  all  the  notaries  in  Cork  were  shown  to  have 
taken  Protests  on  oath  from  time  immemorial,  their  authority  for 
so  doing  could  not  be  proved. 

To  remove  the  objections  above  described,  and  to  supply  an 
efficient  remedy,  is  by  no  means  an  easy  task.  Reiterated  appli- 
cations on  the  subject  to  the  Board  of  Trade  have  led  to  no  result ; 
and  the  chief  reason  for  this  may  possibly  be  that  no  practical  plan 
has  yet  been  devised  to  introduce  the  requisite  alterations  in 
practice,  without  disregarding  the  fact  of  the  existence  of  a  very 
large  number  of  notaries,  to  whom  the  drawing  of  ships'  Protests 
has  been  a  considerable  source  of  income,  and  who  cannot  forcibly 
be  got  rid  of.  The  following  suggestions,  the  result  of  very 
lengthened  connection  with  and  very  careful  consideration  of  the 
subject,  are  ofiFered  in  the  belief  that  they  will  effiect  the  desired 
result,  without  interfering  with  or  prejudicing  the  rights  of  any 
parties. 

In  the  first  place,  as  to  what  should  be  contained  in  the  Protest. 
It  should  in  all  cases  give  an  exact  and  accurate  transcript  of  so 
much  of  the  ship's  log  as  is  essential  for  its  compilation.  To  this 
should  be  added  such  observations  or  explanations  as  the  various 
signatories  may  desire  to  offer  and  as  the  compiler  may  consider 
necessary  to  insert. 

To  enable  the  notary,  for  he  may  still  be  retained  as  the  com- 
piler, to  draw  the  Protest  in  the  manner  suggested,  greater 
official  powers  must  be  given  to  him,  and  at  the  same  time 
stringent  regulations  in  the  stead  of  varying  customs  must  be 
drawn  up  to  govern  his  conduct  of  the  matter.  He  must  have 
authority,  and  moreover  it  must  clearly  be  laid  down  as  his  duty 
to  demand  the  log,  to  summon  certain  members  of  the  crew  (to 
include  at  least  the  master,  mate,  and  two  others),  to  examine 
them  and  all  other  intended  signatories  separately,  and,  most  im- 


662  MARITIME  LEGISLATION. 

portant  of  all,  to  administer  an  oath  to  each  signatory  and  to  the 
interpreters  when  any  are  required. 

In  order  that  the  log-book  may  be  of  practical  nse,  the  system 
now  obtaining  in  this  country  must  be  entirely  remodelled,  the 
present  oflScial  log-book  should  be  entirely  abolished,  and  the 
entries  therein  prescribed  should  be  made  in  the  ship's  ordinary 
log,  which  should  be  kept  with  the  same  care  as  is  at  present  ap- 
plied to  the  so-called  oflScial  log.  The  use  of  paged  and  sealed 
log-books  should  be  made  compulsory,  the  log-book  be  written  up 
on  board  eyery  twenty-four  hours,  the  entry  be  daily  read  oyer  in 
the  presence  of  the  master,  mate,  and  two  others  of  the  crew,  and 
verified  by  their  signatures.  In  the  event  of  bad  weather  pre- 
venting the  completion  of  this  formality  during  any  twenty-four 
hours,  the  entry  when  made  should  contain  a  statement  to  that 
eflTect. 

For  every  voyage  of  not  less  than  seventy-two  hours'  duration, 
and  for  every  voyage  of  less  duration  when  damage  to  ship  or 
cargo  or  both  has  been  sustained  or  is  anticipated,  it  should  be 
compulsory  upon  the  master  to  deposit  his  log-book  with  the 
Collector  of  Customs  at  the  time  of  reporting  his  vessel,  and  not 
later  than  twenty-four  hours  after  her  first  arrival  in  port;  the 
date  and  time  of  such  deposit  should  be  noted  in  the  log  by  the 
oflScial  receiving  the  report,  as  also  the  date  and  time  at  which 
the  log  is  returned  to  the  master  on  the  final  outward  clearance  of 
the  vessel.  These  formalities  might  supersede  the  present  system 
of  noting  Protests. 

When  it  is  required  to  extend  the  vessel's  Protest,  the  notary 
employed  for  this  purpose  should  make  to  the  Collector  application 
in  writing  for  the  log-book  upon  a  form  countersigned  by  the 
master  or  agent  of  the  vessel,  the  log-book  to  be  delivered  to  the 
notary  only.  Translations,  where  such  may  be  required  of  log- 
books in  foreign  languages,  should  be  prepared  by  the  notary,  or 
by  some  competent  person  appointed  by  and  responsible  to  him, 
and  the  notary  should  show  upon  the  log-book  itself  the  portions 
which  have  been  extracted  or  translated  for  the  purjioses  of  the 
Protest,  The  log-book  when  done  with  should  be  returned  by  the 
notary  direct  to  the  Collector  of  Customs,  together  with  a  statement 
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of  the  date  when  and  place  where  the  Protest  was  extended,  and  of 
the  names  of  the  signatories  and  of  the  notary,  and  such  stateinent 
should  remain  attached  to  the  ship's  report,  and  be  accessible  at  all 
times  upon  written  request  and  payment  of  a  small  fee. 

Protests  to  be  made  by  foreigners  not  conversant  with  the 
English  language  should  be  written  in  parallel  columns,  and  should 
be  read  over  to  the  signatories  in  their  own  language. 

The  Protest  should  be  a  public  document,  and  the  notary  by 
whom  it  is  extended  should  be  empowered  to  supply  copies  to 
persons  requiring  the  same  upon  payment  of  a  reasonable  fee. 

A  regulation  that  the  Collector  of  Customs  on  delivering  the 
log  to  a  notary  should  register  the  delivery  in  the  log,  and  that 
the  notary  therein  named  should  be  the  only  one  capable  of  drawing 
that  particular  Protest,  would  prevent  the  possibility  of  an  attempt 
to  influence  or  coerce  a  scrupulous  notary  by  a  threat  held  out 
directly  or  indirectly  of  leaving  him  for  a  less  punctilious  one. 

By  the  adoption  of  these  or  similar  precautions  the  Extended 
Protest  would  attain,  or  rather  regain  its  position  as  a  document 
to  be  relied  on  as  containing  a  true  statement  of  facts,  and  not  be, 
88  in  many  cases  it  is  at  present,  one  framed  by  the  master  in 
conjunction  with  his  owners,  their  agents  or  their  advisers,  either 
to  hold  back  or  conceal  the  particulars  of  the  occurrences  therein 
referred  to  to  the  utmost  extent  compatible  with  making  any  state- 
ment whatever  concerning  them ;  or,  worse  still,  as  it  sometimes 
is,  a  deliberately  false  and  untrue  account  of  events  which  never 
happened  at  all,  instead  of  an  oflBcial  and  reliable  record  of  the 
fullest  and  most  complete  description  of  the  particular  occurrences 
in  it  contained,  such  as  it  is  of  the  utmost  importance  to  ship- 
owners, underwriters,  and  the  mercantile  community  at  large  that 
it  should  be. 

This  memorandum  was  communicated  to  the  Board  of 
Trade,  the  principal  nvembers  of  both  Houses  of  Parlia- 
ment, the  most  important  Chambers  of  Commerce  and 
Underwriting  bodies  of  this  Country  and  the  Colonies,  and 
the  different  replies  I  received  convinced  me  that  it  was 
a  sulrject  which  was  generally  considered   as  requiring 
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attention,  but    that    unfortunately   the   public  was   not 
sufficiently  alive  to  its  importance. 

Under  these  circumstances  I  made  use  of  the  Confer- 
ence of  the  Association  for  the  Eeform  and  Codification  of 
the  Law  of  Nations,  which  took  place  in  August  1879,  in 
the  Guildhall  of  the  city  of  London,  to  read  the  following 
report : — 

Having  had  frequent  opportunities  in  the  pursuit  of  my  pro- 
fessional avocation  for  becoming  acquainted  with  the  modus 
operandi  in  keeping  the  log-books  on  board  of  merchant  ships,  and 
with  the  manner  in  which  ships'  protests  are  extended,  it  has  been, 
in  the  interest  of  my  clients,  my  duty  to  call  the  attention  of  Her 
Majesty's  Government  and  of  the  Chambers  of  Commerce  and 
Shipping  in  this  country  to  the  necessity  of  making  alteration  in 
the  enactments  relating  to  these  two  important  and,  as  I  will 
shortly  show,  intimately  connected  subjects. 

For  this  reason  I  have  been  requested  by  the  executive  council 
of  this  Association  to  report  to  you  on  the  state  of  the  law,  and 
as  to  the  steps  desirable  to  be  taken  for  obtaining  the  necessary 
alterations  in  it. 

The  log-book  on  board  of  merchant  ships  has  been  intended 
from  time  immemorial  to  be  used  for  the  record  of  the  daily  oc- 
currences during  the  voyage.  Everything  of  any  imaginable 
interest  to  the  ship,  its  crew,  passengers,  and  cargo  was  to  be 
carefully  and  truthfully  recorded  in  it,  commencing  with  the  wind 
and  weather  in  its  minutest  details,  the  course  steered,  the  changes 
of  the  tide,  and  the  meeting  with  other  vessels,  and  ending  with 
any  births  or  deaths  or  other  matters  concerning  the  well-being  of 
crew  or  passengers.  Of  course,  among  other  entries,  particular 
reports  respecting  the  loading  or  the  discharging  of  the  cargo,  and 
any  accidents  happening  during  the  voyage,  were  to  be  made.  In 
short,  these  log-books,  when  properly  verified  by  the  signatures  of 
the  master,  the  mate,  and,  according  to  some  legislations,  by  one 
or  more  of  the  crew,  were  intended  to  and  did  obtain  all  credence 
as  public  and  official  documents. 
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I  then  referred  to  my  observations  on  sections  280 
and  284  of  the  Merchant  Shipping  Act,  1854,^  and  con- 
tinued : — 

It  will  be  also  seen  that  I  at  the  same  time  called  the  attention 
of  the  public  authorities  to  the  necessity  for  altering  the  proceed- 
ings with  regard  to  the  extension  of  ships'  protests,  a  subject 
which  is  so  closely  connected  with  the  law  relating  to  ships'  logs 
that  it  cannot  be  separated  from  it. 

Since  then  the  attention  of  the  Board  of  Trade  has  been  twice 
called  to  this  subject : — 

First  (as  will  be  seen  by  the  return  to  an  order  of  the  House 
of  Commons,  dated  May  15,  1876,  for  copies  of  letters  and  corre- 
spondence between  the  Board  of  Trade  and  others  on  the  subject  of 
sea  protests),  by  the  Secretary  of  Lloyd's,  who,  addressing  the 
Board  of  Trade  on  December  6,  1875,  called  their  attention  to  the 
very  unsatisfactory  manner  in  which  sea  protests  were  prepared, 
and  drew  up  the  following  five  objections  to  the  present  plan  of 
extending  protests  by  a  notary,  viz. : — 

'  1.  That  it  may  be  made  at  any  time  after  the  arrival  of  the 
ship,  and  that  it  may  be  and  is  often  framed  to  meet  a  particular 
necessity. 

*  2.  That  it  is  made  by  a  notary  who  is  not  competent  to  verify 
or  correct  a  statement. 

'  3.  That  in  the  absence  of  a  central  office  where  protests  might 
be  registered,  opposing  owners  and  captains,  notably  in  collision 
cases,  apply  to  different  notaries  and  declare  to  different  state- 
ments, and,  later,  swear  to  them  in  a  court  of  law. 

'  4.  That  faith  is  not  given  to  a  protest  which  such  a  document 
ought  to  command,  owing  to  the  many  known  and  many  suspected 
cases  of  fraud  which  have  been  brought  to  light. 

'  5.  That  the  formality  of  a  notary's  seal  and  signature  may 
have  the  effect  in  many  cases,  especially  abroad,  of  giving  faith  where 
no  faith  ought  to  be  given.' 

The  Secretary  of  Lloyd's  suggested  that  a  public  official  at  the 
custom-houses  should  be  clothed  with  a  proper  authority  for 
extending  ships'  protests,   and   made  some  other  very   valuable 

»  Vide  p.  642. 
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suggestions,  in  which  he  was  supported  by  the  present  Wreck 
Commissioner,  the  Liverpool  Underwriters'  Association,  some  other 
equally  important  bodies,  some  leading  solicitors,  and  by  me. 

Unfortunately,  for  reasons  not  difficult  to  guess,  no  legislation 
on  the  subject  was  then  or  has  ever  yet  been  attempted. 

The  second  attempt  to  move  in  the  matter  was  made  by  my 
issuing  a  memorandum  in  October  1878.^ 

This  memorandum  I  caused  to  be  presented  to  the  Board  of 
Trade  and  to  those  of  Her  Majesty's  Ministers,  and  the  members  of 
both  Houses  of  the  Legislature  who  could  be  expected  to  take  an 
interest  in  the  subject ;  to  all  the  most  important  bodies  of  Under- 
writers, and  to  the  Chambers  of  Commerce  and  of  Shipping.  It 
was  most  favourably  commented  upon  by  the  public  press,  and  was, 
with  few  exceptions,  in  general  so  satisfactorily  received,  that  I 
considered  myself  authorised  to  write  the  following  letter  to  Lord 
Sandon,  the  President  of  the  Board  of  Trade,  on  January  10  last : — 

'  Relying  on  the  promise  your  Lordship  gave  me,  that  the  con- 
tents of  the  memorandum  I  took  the  liberty  to  submit  to  you  on 
the  above  subject  on  October  4  last  should  have  your  personal 
attention,  I  consider  it  my  duty  to  state  that  out  of  a  number  of 
communications  I  received  from  public  bodies  and  private  indivi- 
duals, criticising  the  proposals  contained  in  the  memorandum 
above  alluded  to,  very  few  deny  the  desirability  of  an  alteration  of 
the  law  as  far  as  the  extension  of  "  merchant  ships'  protests  "  is 
concerned ;  and  those  which  really  do,  base  their  objection  on  the 
ground  that  as  British  shipowners  as  a  rule  are  honourable  men, 
and  as  in  this  country  protests  are  not  considered  as  conclu- 
sive evidence  of  the  facts  on  which  claims  are  made,  there  is  no 
necessity  for  any  legislation  on  the  subject. 

'  Now  I  need  not  point  out  to  your  Lordship  the  fallacy  of  such 
an  argument. 

'  The  trade  of  this  country  brings  the  vessels  not  only  of  British 
shipowners  but  of  others  within  its  territory.  The  British  banker, 
merchant,  or  underwriter  is,  through  the  ramifications  of  his 
transactions,  bound,  not  by  law  indeed,  but  by  the  equally  stringent 
unwritten  code  of  business  honour,  daily  to  pay  large  amounts  on 

1  Vide  anid,  p.  658. 
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the  faith  of  merchant  ships'  protests  if  properly  prepared  in 
accordance  with  the  laws  and  castoms  of  the  place  of  issue. 

'  As  the  only  safeguard  for  such  banker,  merchant,  or  under- 
writer is  supplied  by  the  notarial  seal  attached  to  the  protest,  and 
as  it  is  impossible  for  any  such  individual  to  do  more  than  to  see 
that  the  document  in  outward  appearance  shows  no  sign  of  fraud, 
the  Government  of  the  country  in  which  such  documents  are 
issued  is  bound  to  take  every  care  that  the  chances  of  fraud  in  the 
issue  of  each  document  are  minimised. 

*  It  is  true  that  in  a  British  court  of  law  a  merchant  ship's  pro- 
test is  not  taken  as  conclusive  evidence  of  the  facts  therein  related, 
but  it  is  well  known  that  only  a  very  small  proportion  of  the  cases 
in  which  such  protests  are  all-important  become  subject  to  litiga- 
tion, and  the  far  greater  number,  not  being  litigated,  are  decided 
on  the  statements  made  in  these  protests,  and  depend  entirely  on 
their  bona  fides;  furthermore,  your  Lordship  will  bear  in  mind 
that  in  all  foreign  courts  of  law  a  merchant  ship's  protest  is  taken 
as  conclusive  evidence.  How  dangerous  it  is,  therefore,  to  allow 
the  present  state  of  things  (vide  Parliamentary  Return  of  May  15, 
1876)  to  continue! 

'  In  one  of  the  suggestions  I  made  in  my  memorandum,  at  the 
bottom  of  page  2,  that — 

'  "  The  entry  be  daily  read  over  in  the  presence  of  the  master, 
mate,  and  two  others  of  the  crew,  and  verified  by  their  signa- 
tures," 1 

I  understand  special  objection  has  been  taken,  and  that  some  of 
the  Elder  Brethren  of  the  Trinity  House  are  of  opinion  that  the 
carrying  out  of  the  suggestion  would  be  subversive  of  discipline 
on  board.  If  this  view  be  correct,  the  withdrawal  of  this  special 
suggestion  can  be  no  impediment  to  the  introduction  of  the 
general  reform  of  which  I  think  I  have  demonstrated  the  para- 
mount necessity. 

*With  these  observations  I  recommend  this  very  important 
subject  to  your  Lordship's  most  serious  consideration.' 

It  may  be  considered  that  in  this  letter  every  objection,  as  far 
as  stated,  to  my  proposals  has  been  ans^'ered,  but  nevertheless  up 

'  These  words  are  printed  in  italics  in  the  Memorandum. 
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to  this  present  day  no  change  has  taken  place,  no  suggestion  has 
been  officially  made  to  bring  these  difficulties  to  a  satisfactory 
solution. 

Strangely  enough  the  Council  of  the  Incorporated  Law  Society 
in  their  last  report  to  the  general  meeting  of  their  members  on 
July  11  last,  suggested  that  a  Bill  should  belaid  before  Parliament 
to  enable  solicitors  to  undertake  notarial  duties  without  having 
qualified  themselves  in  the  manner  at  present  prescribed  by  law. 
In  answer  to  this  the  public  notaries  of  London  issued  a  printed 
memorandum  in  which  they  state  their  objections  to  that  proposal 
of  the  Incorporated  Law  Society,  and  I  cannot  help  expressing  the 
opinion  that,  notwithstanding  the  respect  and  confidence  I  have 
for  some  of  those  who  in  some  towns  of  the  United  Kingdom 
combine  the  positions  of  solicitors  and  notaries  in  their  own 
persons,  I  see  very  grave  objections  to  such  a  proposal  as  that  of 
the  Incorporated  Law  Society.  It  must  be  borne  in  mind  that  a 
notary  is  a  public  officer  who  must  act  pro  bono  publico  impartially 
and  independently,  whereas  a  solicitor  in  his  professional  capacity 
and  in  his  usual  course  of  business  is  liable  to  be  the  legal  adviser 
of  some  or  other  of  the  parties  to  a  mercantile  transaction  affected 
by  the  circumstances  related  in  the  protest.  Now  if  in  such  a 
case  he  draws  up  the  ship's  protest  he  must  be  more  than  human  if 
he  is  able  to  separate  the  usual  animus  which  ought  to  inspire  all 
his  actions  in  the  interest  of  his  client  from  the  official  notarial 
work  he  attempts  to  perform. 

I  mention  this  circumstance  in'  order  to  show  that  the  matter 
brought  herewith  under  your  notice  must  sooner  or  later  come 
under  the  consideration  of  Her  Majesty's  Government,  and  that 
it  is,  therefore,  high  time  to  consider  how  this  subject  may  most 
efficiently  and  beneficially  be  pressed  forward.  Of  course  public 
opinion  will  do  most,  and  I  therefore  beg  of  you  to  do  your  utmost 
to  assist  in  carrying  some  such  proposal  as  mine  into  effect. 

A  copy  of  this  report  was  also  communicated  to  all 
the  parties  likely  to  take  an  interest  in  this  important 
matter.  In  February  1880  I  was  given  to  understand 
that  a  negotiation  had  been  initiated  by  the  Imperial 
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German  Government  with  our  own,  with  the  object  of 
securing  by  treaty  arrangements  the  taking  legally  bind- 
ing evidence  within  the  jurisdiction  of  the  two  countries. 
I  then  transmitted  to  the  Foreign  Office  a  copy  of  the  above, 
report  and  suggested  that  this  opportunity  should  be  used 
for  entering  into  an  international  arrangement  for  the  im- 
provement of  the  existing  system  of  preparing,  swearing, 
and  issuing  merchant  ships'  protests. 

The  whole  result  of  this  attempt  was  that  I  heard  from, 
the  Foreign  Office,  on  March  10, 1880,  ^  that  Lord  Salisbury 
has  been  informed  by  the  Board  of  Trade  that,  whilst  in 
their  opinion  some  of  your  suggestions  and  criticisms 
deserve  consideration,  they  do  not  see  their  way  to  dealing 
with  the  subject  at  present.' 

Since  that  time  nothing  has  been  done,  and  all  the 
circumstances  remain  as  heretofore,  waiting  for  the  im- 
provement which  the  parties  interested  in  the  maritime 
commerce  of  this  country  and  the  colonies  have  a  right 
to  expect. 
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VARIOUS  PAPERS  SHOWING  HOW  MOST  OF 
THESE  SUBJECTS  HAVE  BEEN  URGED 
UPON  THE  BOARD  OF  TRADE. 

To  show  how  many  years  ago  the  reforms  suggested  in 
these  pages  have  been  urged  upon  the  Board  of  Trade,  I 
print  the  following  letter  and  documents  sent  by  me  to  the 
Board  in  1867  :— 

15  Fenchurch  Buildings,  London :  June  4,  1867. 

My  Lords, — ^The  kindred  subjects  of  wreck  and  sah^age,  and 
the  amendment  of  our  law  of  merchant  shipping,  have  of  late  en- 
grossed so  large  a  share  of  public  attention,  that  I  feel  sure  I  need 
utter  no  apology  for  assuming  that  they  have  been,  and  continue 
to  be,  favoured  with  the  most  particular  consideration  of  the  Board 
of  Trade,  and  that  any  suggestions  or  expressions  of  opinion  bear- 
ing upon  the  question  will  be  favourably  received  and  carefully 
considered. 

It  is  to-day  my  duty,  in  my  capacity  as  Representative  for  the 
United  Kingdom  of  Great  Britain  and  Ireland  of  influential  foreign 
underwriters,*  whose  interests  I  protect  in  the  same  manner  as  the 
Salvage  Association  those  of  certain  bodies  of  underwriters  in 
London  and  elsewhere,  to  lay  before  your  Lordships  memorials  from 
so  many  different  quarters,  bearing  signatures  so  numerous  and 
respectable,  that  I  cannot  but  think  that  your  Lordships  will  be 
astonished  at  the  universality  and  extent  of  feeling  aroused  upon 
these  subjects  in  countries  and  places  which  have,  in  mercantDe 

^  The  Boards  of  Underwriters  and  Insurance  Companies  of  Amsterdam, 
Antwerp,  Bremen,  Llibeck,  New  Orleans,  New  York,  Bostook,  Stralsund,  and 
others. 
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matters,  generally  shown  a  very  deep-rooted  antagonism  one  to  the 
other. 

These  memorials,  forwarded  to  me  from  Amsterdam,  Antwerp, 
Bremen,  Colberg  (with  Stolp  and  Rtigenwalde),  Copenhagen, 
Danzig,  Hamburg,  Liibeck,  Rostock,  and  Rotterdam,  I  have  been 
desired  to  lay  most  humbly  before  your  Lordships  and  Her  Majesty's 
Government,  and  I  venture  to  hope  that  the  sentiments  therein 
expressed  may  be  of  service  in  accelerating  the  introduction  of  a 
reform  so  long  wanted  and  so  universally  desired. 

It  would  not  become  me  to  take  this  opportunity  of  recapitu- 
lating at  any  length  the  arguments  and  opinions  which  have  been 
already  expressed  by  myself  on  different  occasions,  and  especially  : 

In  1864  in  a  memorial  on  the  subject  of  the  importance 
of  the  Receivers  of  Wreck  taking  depositions  from  shipmasters 
of  all  nations,  which  memorial  was  adopted  by  the  Salvage 
Association  of  Lloyd  s  and  others,^ 

In  1866  in  my  observations  on  the  Merchant  Shipping 
Act,  &c.,  forwarded  to  the  Right  Hon.  Sir  Stafford  Northcote, 
on  December  16  last,^  and 

In  the  present  year,  in  my  observations  on  the  Admiralty 
Jurisdiction  Bill,  forwarded  to  the  Right  Hon.  Stephen 
Cave  on  April  16.' 

Even  more  recently  by  Mr.  Harper,  the  secretary  to  the  Salvage 
Association  above  referred  to,  in  his  able  and  convincing  report 
on  the  subject  of  wreck  and  salvage  on  the  coast  of  Kent,  more 
particularly  in  reference  to  the  case  of  the  '  North,'  and  by  many 
other  associations  and  private  persons  of  far  greater  capacity  and 
influence  than  myself. 

I  must  ask  permission,  however,  to  recapitulate  the  principal 
points  upon  which  my  daily  experience  tells  me  that  amended 
legislation  is  imperatively  necessary,  as  will,  I  Ihink,  sufiiciently 
appear  upon  reference  to  the  papers,  documents,  and  opinions 
above  referred  to. 

1.  The  ship's  log-book — instead  of  the  present  official  and 
»  Vide  p.  665.         »  Vide  p.  527.        »  Vide  p.  133,  2nd  edition. 
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ordinary  log-books  kept  on  board  every  vessel,  one  log-book 
only  to  be  kept,  in  a  form  issued  by  Government,  and  duly 
stamped,  signed,  and  registered,  so  as  to  be  beyond  all  possi- 
bility of  fraud ;  tliis  regulation  has  been  long  introduced  in 
many  parts  of  the  Continent. 

2.  The  deposition  before  the  Receiver  of  Wreck  to  be 
compulsory  upon  Shipmasters  of  all  Nations. 

3.  The  mode  of  extending  protests  to  be  amended. 

4.  The  duties  of  Receiver  to  be  in  all  cases  discharged  by 
the  Collectors  of  Customs,  whose  general  efficiency  cannot  be 
too  highly  praised.  But  I  cannot  refrain  from  suggesting 
the  necessity  of  raising  the  salaries  of  these  very  valuable 
officials,  who  are  too  frequently  inadequately  remunerated  for 
the  arduous  duties  they  have  to  perform,  in  most  cases  requiring 
all  their  energy,  ability,  and  discretion ;  a  shipwreck  may  at 
any  moment  place  in  their  hands  the  control  of  property  to 
an  amount  greater  than  in  the  ordinary  course  of  business 
would  come  before  them  in  twenty  years.  I  have  known  a 
case,  which  probably  is  not  singular,  where  a  Collector  of 
Customs,  instead  of  receiving  extra  payment  for  performing 
the  important  duties  of  Receiver,  has  actually  been  subjected 
to  pecuniary  loss,  forfeiting  during  his  absence  from  his  own 
place  of  business  the  emoluments  for  overtime  which  he  was 
entitled  to  claim  from  the  public  requiring  his  services. 

5.  The  same  limits  to  be  assigned  to  the  districts  of 
Receivers  and  Principal  Officers  of  Coastguard,  in  order  to 
promote  more  harmonious  working  and  more  efficient  substi- 
tution in  case  of  absence. 

6.  The  Coastguardsmen  to  be  moved  more  frequently 
from  one  station  to  another. 

7.  In  all  prosecutions  for  plunder  or  illegal  receiving  of 
wreck,  &c.,  the  obligation  to  be  on  defendant  to  prove  lawful 
possession,  as  in  clauses  210,  215,  245,  305,  and  306  of  the 
Customs  Consolidation  Act. 

8.  A  prompt  and  inexpensive  mode  of  settlement  of  salvage 
claims  to  be  introduced,  and  costs  never  to  be  allowed  to 
salvors  when  they  without  due  cause  apply  to  higher  tribunals 
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than  absolutely  necessary.  The  shamefully  extortionate 
demands  made  by  boatmen  themselves,  or,  even  more  fre- 
quently, by  professional  or  quasi-professional  advisers  on  their 
behalf,  have  been  fostered  into  a  national  evil  by  the  want  of 
local  tribunals  and  by  the  absolute  unwillingness  of  the 
present  learned  Judge  of  the  Admiralty  Court  to  condemn 
salvors  in  costs.  Nor  are  these  claims  generally  resisted,  for 
the  simple  reason  that  all  the  parties  concerned  receive  their 
commission  in  proportion  to  the  amount  paid,  a  ship's  agent 
being  frequently  entrusted  with  the  care  of  the  interests  both 
of  salvor  and  ship,  and  receiving  from  both  his  payment. 

9.  OflScial  surveys  of  damage  to  ships  or  cargoes  by  com- 
petent persons  appointed  by  the  Receiver  to  be  provided  for, 
and,  if  possible,  rendered  compulsory  in  every  case ;  but,  if 
not,  the  power  of  underwriters  and  their  representatives  to 
call  for  such  surveys  to  be  distinctly  recognised.  This  will 
be  the  most  eflFectual  method  of  putting  a  stop  to  the  present 
system  of  improper  discounts,  where  fifteen  or  twenty,  or  even 
more  per  cent,  are  allowed  and  divided  between  the  dishonest 
shipmaster  and  his  even  more  culpable  adviser,  to  the  pre- 
judice of  the  absent  owners  and  underwriters. 

10.  The  limited  liability  legislation  of  the  Merchant 
Shipping  Act  Amendment  Act,  having  given  rise  to  decisions 
directly  contrary  to  some  of  the  fundamental  principles  of 
International  Law,  and  having  been  the  means  of  inflicting 
great  injury  upon  the  interests  of  the  less  wealthy  class  of 
shipowners,  to  be  immediately  reconsidered  and  revised. 

11.  Seriously  to  consider  the  necessity  of  pointing  out 
to  the  foreign  Governments  who  complain  of  the  irregularities 
on  our  coasts  in  matters  of  Salvage  and  Average,  how  much 
they  could  assist  in  putting  down  those  abuses  by  the  general 
adoption  of  our  system  of  making  appointments  of  paid  con- 
sular officers  only,  as  it  is  evident  from  the  wording  of  the 
Clauses  in  the  Treaties  concluded  with  reference  to  the 
functions  appertaining  to  these  officers,  that  it  was  never  in- 
tended to  entrust  their  execution  to  parties  who  would  derive 
any  pecuniary  advantage  from  the   advice  they  were  called 
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upon  to  give  either  in  a  ministerial  or  judicial  capacity,  bat 
at  any  rate  in  a  perfectly  impartial  manner. 

12.  The  introduction  into  this  country  of  the  Inter- 
national General  Average  Rules  adopted  at  York  in  1864, 
and  repeatedly  brought  under  the  notice  of  Her  Majesty's 
Government  by  the  United  Chambers  of  Commerce  of  this 
country  and  other  influential  bodies. 

18.  The  preparing  and  settling  of  average  statements 
should  be  under  the  immediate  control  of  apubUc  department, 
say,  for  instance,  the  Registry  of  the  High  Court  of  Admiralty, 
and  the  adoption  of  the  very  useful  enactments  of  the 
German  Law  cannot  be  too  strongly  recommended. 

14.  The  imperative  necessity  of  doing  away  with  com- 
pulsory Pilotage,  and  of  altering  the  present  system  of  grant- 
ing and  renewing  Pilots'  licenses  in  a  manner  more  suitable 
to  the  public  requirements. 

15.  The  making  away  with,  or  aiding  and  abetting  in 
scuttling,  or  otherwise  destroying,  a  vessel  for  the  purpose  of 
defrauding  its  Underwriters  or  those  who  have  an  interest 
therein,  or  in  the  cargo  or  freight,  should,  by  agreement  be- 
tween the  principal  maritime  nations,  be  declared  an  Act  of 
Piracy,  otherwise  no  possibility  exists  of  putting  a  stop  to 
these  fraudulent  practices,  which  have  for  the  last  fifteen 
years  been  so  greatly  on  the  increase,  and  are  the  more 
difiicult  to  prevent,  as  present  legislation  is  continually  de- 
feated in  its  attempts  to  punish  wrong-doers  by  questions  of 
jurisdiction. 

16.  The  Masters,  Mates,  and  Engineers  of  'Colonial 
Ships '  to  be  under  the  same  regulations  respecting  examina- 
tions and  certificates  as  those  of  ships  hailing  from  the 
United  Kingdom. 

17.  The  adoption  of  the  International  Law  of  Aflfreight- 
ment  as  agreed  upon  at  Sheffield,  1865. 

18.  To  consider  if  it  would  be  desirable  to  fix  by  legislative 
enactment,  as  in  the  German  Law,  for  instance,  has  been 
very  successfully  done,  what  should  constitute  a  claim  for 
assistance,  and  what  for  salvage. 
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How  this  amended  legislation  is  to  be  brought  about  is  not  for 
me  to  suggest,  but  it  has  often  struck  me  that  to  perform  the  work 
efficiently,  the  issuing  of  a  Royal  Commission  would  be  necessary, 
which  would  inquire  into  the  above  evils  so  repeatedly  complained 
of,  would  soon  obtain  the  clear  evidence  of  their  existence,  and 
would  consider  and  recommend  the  fullest  means  to  accomplish  a 
thorough  reform. 

Your  Lordships  will  always  find  me  ready  and  willing  to  assist 
in  any  work  leading  in  that  direction. 

I  have  the  honour  to  be,  my  Lords,  most  respectfully,  your 
Lordships'  obedient  humble  Servant, 


Ernst  Emil  Wendt. 


The  Lords  of  the  Conmiittee  of  Her  Majesty's 
Privy  Council  for  Trade,  Whitehall. 


The  enclosures  in  the  above  were  as  follow : — 

We,  the  undersigned,  being  Underwriters  of  the  port  of  Amster- 
dam, in  the  Netherlands,  having  been  informed  that  Her  Majesty's 
Government  have  it  in  contemplation  to  alter  and  amend  the  exist- 
ing regulations  with  respect  to  wrecks,  salvage  and  salvors,  and  to 
make  better  provision  for  the  settlement  of  salvage  claims,  and  for 
the  management  of  matters  relating  to  vessels  in  distress  on  the 
coasts  of  the  United  Kingdom,  do  hasten  to  express  to  Her  Majesty's 
Government  our  grateful  sense  of  the  inestimable  benefit  which  will 
be  conferred  upon  the  maritime  interests  of  the  whole  world  by  the 
proposed  legislative  reforms,  if  carried  out  in  a  practical  and 
effectual  manner. 

We  may  be  pardoned  for  observing  that  the  frauds  practised 
upon  our  captains  in  many  parts  of  the  coast  of  the  United  Kingdom, 
the  extortionate  demands  of  salvors  and  their  advisers,  the  un- 
scrupulous manoeuvres  of  shipping  agents,  the  continual  induce- 
ments to  dishonesty  held  out  to  inexperienced  shipmasters,  and, 
lastly,  the  enormous  outlay  attendant  upon  legal  proceedings, 
aggravate  to  a  most  serious  extent  the  consequences  of  misfortunes 
unavoidably  attendant  upon  maritime  industry ;  and  having  our- 
selves suffered  severely  from  the  evils  above  described,  we  cannot 
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but  rejoice  that  Her  Majesty's  Government  have  appreciated  the 
necessity  of  carrying  out  a  thorough  reform,  which  we  have  no 
doubt  will  be  attended  with  credit  to  the  country  and  advantage  to 
the  community  at  large. — Amsterdam^  February  1867,  with  forty- 
nine  signatures  of  the  leading  underwriters.^ 

A  memorial  identical  with  the  above  from  Bremen,  February 

1867,  signed  by  sixty-six  gentlemen,  representing  the 

Directors  of  all  the  insurance  companies  and  the  principal 

merchants. 

A  memorial  identical  with  the  above  from  Colberg,  February 

20,  1867,  signed  by  the  four  principal  shipowners. 
liugenwaldey  February  23,  1867,  signed  by  the  four  prinoipal 

shipowners, 
and  Siolpj  February  27,  1867,  signed  by  the  two  principal 

shipowners. 
A  memorial  identical  with  the  above  from  Copenhagen^  signed 
by   thirty-seven  gentlemen   representing   the   principal 
underwriters,  shipowners,  and  merchants. 
A  memorial  identical  with  the  above  from  Danzig,  February 
19,  1867,  signed  by  twenty-seven  shipowners  and  mer- 
chants. 
A  memorial  identical  with  the  above  from  Hamburg,  signed 
by  fifty-nine  gentlemen  representing  the  different  in- 
surance and  steamship  companies  as  well  as  the  prin- 
cipal bankers,  merchants,  and  shipbrokers. 
A  memorial  identical  with  the  above  from  Rostock,  February 
1867,  signed  by  sixty-two  shipowners  and  underwriters. 
A  memorial  identical  with  the  above  from  Rotterdam,  Febru- 
ary 1867,  signed  by  the  representatives  of  fifty  insurance 
companies  and  mercantile  establishments. 


Les  soussign6s  armateurs  et  assureurs  du  Port  d'Anvere  en 
Belgique  ayant  6t6  inform6s  que  le  Gouvemement  de  Sa  Majesty 

^  The  names  of  the  parties  who  signed  these  memorials  having  been 
fully  printed  in  the  two  previous  editions,  it  is  superfluous  to  repeat  them 
here. 
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britannique  a  rintention  de  changer  et  d'amender  les  lois  existantes 
pour  les  cas  de  naufrage  et  le  r^glement  des  services  rendus  par 
les  sauveteurs  k  des  navires  en  d^tresse  sur  les  c6tes  da  littoral 
anglais,  s'empressent  d  exprimer  au  Gouvernement  de  Sa  Majesty 
britannique  leur  gratitude  pour  rimmense  bienfait  qui  r^sulterait 
de  cette  mesure  pour  les  interets  maritimes  du  monde  entier  si  les 
reformes  legislatives  prqjet^es  6taient  pratiquement  et  efficacement 
mises  h  execution. 

Qu'il  leur  soit  permis  d'observer  que  les  fraudes  auxquelles  nos 
capitaines  sont  sujets  sur  diff6rents  points  des  cdtes  du  Royaume- 
Uni  et  les  demandes  exorbitantes  des  sauveteurs  et  de  leurs 
conseillers  sont  aggrav6es  surtout  par  les  manoeuvres  d6loyales  des 
agents  maritimes. 

Les  6normes  d6penses  qu'entrainent  des  poursuites  judiciaires 
rendent  cet  6tat  de  choses  fort  diflScile  k  rem6dier ;  les  int6ress6s 
pr6fferent  se  soumettre  h  un  accord  quelque  d^sastreux  qu'il  soit 
plutot  que  de  s'engager  dans  un  long  et  couteux  proems. 

Les  80ussign6s  ayant  6t6  eux-m^mes  victimes  de  cet  6tat  de 
choses  deplorable,  ne  peuvent  que  se  r6jouir  de  la  decision  prise 
par  le  Gouvernement  britannique  de  pousser  h  une  r6forme 
86rieuse,  immense  bienfait  tant  pour  le  pays  m^me  que  pour  le 
commerce  stranger  en  g6n6ral. — Anve^^a,  13  F6vrier  1867.  Signed 
by  the  representatives  of  twenty-five  insurance  companies  and 
mercantile  establishments. 


AN   DIE   HOHE  REGIERUNG   IHRER  MAJESTlT   DER   KONIGIN   VON 
GROSSBRITANNIEN   UND   IRLAND. 

Ergeheiie  Vorstellung  der  unterzeichneten  Seeversicherer^  Schiffsrheder 
und  Kaufleuie  zu  Liibech. 

Die  unterzeichneten  Seeversicherer,  SchiflFsrheder  und  Kaufleute 
zu  Ltibeck  haben  erfahren,  dass  die  hohe  Regierung  Ihrer  Majestat 
der  Konigin  von  Grossbritannien  und  Irland  beabsichtigt,  die  jetzt 
bestehenden  Regulative  fur  die  Behandlung  von  Schiflfbrtichen 
Bergung  aus  Seenoth  und  Bergerlohn  zu  andem  und  zu  vervoU- 
kommnen,  sowie  auch  bessere  Maassregeln  zu   treflfen  flir  die 
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ErlediguDg  von  Bergelohn-Ansprilchen  and  far  die  Handhabung 
der  Angelegenheiten,  die  sich  auf  SchiflFe  beziehen,  welche  sich  an 
den  Englischen  Kiisten  in  Seenoth  befinden,  und  eilen,  der  hohen 
Regierung  Hirer  Majestat  der  K5nigin  von  Grossbritannien  und 
Irland  unsere  dankbare  Anerkennung  der  unschatzbaren  Wohlthat 
auszusprechen,  welche  den  Interessen  zur  See  der  ganzen  Welt 
durch  die  beabsichtigten  legislativen  Reformen  zu  Theil  werden 
wird,  wenn  sie  in  practischer  und  wirksamer  Weise  ausgefdhrt 
werden. 

Es  wird  verzeihlicb  sein,  wenn  wir  bemerken,  dass  die  Betrii- 
gereien,  welche  gegen  unsere  Schiffer  an  manchen  Punkten  der 
Englischen  Ktiste  verubt  werden,  die  gelderpresserischen  For- 
derungen  der  Berger  und  ihrer  Rathgeber,  die  gewissenlosen 
Kunstgrifie  der  Agenten,  die  bestandigen  Verlockungen  zur 
Unehrlichkeit,  denen  unerfabrene  Schiffer  ausgesetzt  sind,  und 
schliesslich  die  enormen  Auslagen,  welche  mit  dem  gerichtlichen 
Verfahren  verkniipft  sind,  in  hohem  Grade  die  Unfalle  noch 
verschlimmem,  welche  schon  unvermeidlich  mit  der  SchifiFahrt 
verkniipft  sind ;  wir  k5nnen  daher  uns  nur  freuen,  dass  die  hohe 
Regierung  Ihrer  Majestat  der  KCnigin  von  Grossbritannien  und 
Irland  sich  von  der  Nothwendigkeit  einer  grtindlichen  Reform 
tiberzeugt  hat,  und  zweifeln  nicht,  dass  dieselbe  fQr  England 
rtthmlich  und  flir  alle,  die  Interessen  zur  See  haben,  ntttzlich  sein 
werde.  —  Liibeck^  den  16  Februar  1867.  Signed  by  thirteen 
representatives  of  insurance  companies  and  mercantile  establish- 
ments. 


The  Committee  of  the  Merchant  Society,  Copenhagen  : 
March  5, 1867. 

Sir, — In  your  letter  of  17th  last  month  you  have  been  pleased 
to  inform  the  Committee  that  you  have  learned  from  London  that 
the  British  Government  have  intended  to  lay  before  the  present 
Parliament  several  proposals,  with  the  view  of  improving  the 
Maritime  Laws  hitherto  in  force  in  Great  Britain,  and  you  submit 
to  this  Committee  whether  the  same  should  not  have  an  occasion 
—  like  similar  authorities  abroad  have  had — to  give  their  opinion 
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for  the  purpose  of  promoting  such  a  reform  of  the  law  in  England, 
and  specially  for  the  purpose  of  contributing  to  an  improvement 
of  the  British  law  respecting  saving,  salvage,  and  Court  charges 
for  settling  maritime  questions  of  dispute.  In  consequence  hereof 
the  Committee  beg  leave  to  express  that  they  fully  approve  of  the 
wish  that  the  British  law  in  the  said  respect  should  undergo  an 
essential  reform.  It  is  a  well-known  fact,  to  any  one  who  has 
been  so  unfortunate  to  have  been  placed  under  those  circumstances, 
that  the  detriments  and  losses  to  which  the  seafaring  person  and 
the  shipping  is  subject  on  the  British  coast  is  not  a  little  increased 
by  the  deficient  mode  of  proceedings  in  such  cases.  The  expenses 
connected  with  the  saving  alone  to  the  salvors  and  their  assistants 
generally  consume  too  great  and  inadequate  a  portion  of  the  value 
saved.  The  want  of  suflScient  laws  to  regulate  the  mode  of  pro- 
ceedings further  exposes  the  owners  and  others  concerned,  through 
ships'  agents  and  otherwise,  to  considerable  loss;  and  to  seek 
recourse,  by  means  of  law  proceedings,  is  connected  with  so  great 
expenses  that  merely  from  this  reason  this  course  is  in  many  cases 
inexpedient.  We  therefore  do  not  doubt  that  a  reform  might  be 
efiected  which  would  be  received  here,  as  well  as  other  places, 
with  thankfulness  by  all  persons  interested  in  shipping  and  trade. 
This  is  the  opinion  we  are  ready  to  give,  but  we  are  not  certain 
whether  it  would  be  proper  to  forthcome  direct  with  the  same  to 
any  authority  in  England,  partly  because  we  do  not  know  how  far 
such  a  course  would  meet  with  approval,  partly  because  we  are 
uncertain  whether  such  a  course  should  not  be  taken  through  our 
own  Government ;  but,  authorising  you  to  make  use  of  the  present 
as  you  may  think  proper,  we  beg  to  limit  our  answer  to  these 
lines.  Signed  by  twelve  merchants. 
To  S.  Gram,  Esq., 
Manager  of  the  Copenhagen  Maritime  Insurance  Aseociation. 

For  a  true  and  faithful  translation  of  the  Danish  original  produced 
to  me. 

0C.  W.  Lange, 
Translator  duly  sworn  and  admitted. 

Copenhagen :  March  14,  1867. 
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It  may  be  added  that  an  identical  memorial  to  tlie  one 
previously  printed,  dated  Amsterdam,  February  1867, 
was  received  by  me  from  New  Orleans  with  the  signatures 
of  twenty-five  representatives  of  marine  insurance  com- 
panies and  merchants,  and  transmitted  by  me  to  the  Board 
of  Trade  on  June  24,  1867. 
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XI. 

APPELLATE  JURISDICTION  IN  MARITIME 

CAUSES. 

This  is  another  matter  in  wliich,  according  to  my  humble 
opinion,  serious  reform  is  required.  My  reasons  were  fully 
given  in  the  following  memorandum,  which  I  sent  on 
October  31, 1876,  to  the  principal  members  of  both  Houses 
of  Parliament  and  the  Chambers  of  Commerce  in  this 
country  and  the  colonies  : — 

Towards  the  close  of  the  last  Session  of  Parliament,  the  Legisla- 
ture passed,  in  the  39  &  40  Vict.  cap.  59,  an  Act  which,  by  effecting 
a  radical  change  in  the  hearing  of  appeals  in  Admiralty  causes, 
affects  the  general  maritime  interests  of  this  and  many  other 
countries  most  injuriously. 

The  change  complained  of  is  this  :  Hitherto  in  causes  brought 
before  the  Admiralty  tribunal  in  England,  one  appeal  only  has  been 
thought  necessary,  and  one  appeal  only  haa  there  been,  but  now  by 
this  Act  it  is  enacted,  for  what  reasons  it  is  hard  to  say,  that  hence- 
forward there  shall  be,  in  addition  to  the  existing  appeal,  a  second 
one,  viz.  to  the  House  of  Lords,  quite  unnecessary  for  the  perform- 
ance of  justice  in  those  causes,  and  unasked  for  by  all  those 
most  interested  in  having  justice  performed  therein. 

Representing  in  this  country  the  principal  foreign  underwriting 
bodies  in  the  world,  and  perceiving  at  once  how  their  interest 
would  be  prejudiced  by  this  unfortunate  innovation,  I  addressed  a 
letter,  on  August  29  last,  to  the  Lord  Chancellor,  calling  the  atten- 
tion of  his  Lordship  to  the  following  facts  and  reasons  to  which  it 
is  now  my  wish  to  draw  more  general  attention,  namely — 

That  at  no  time,  either  when  the  appeals  in  maritime  causes 
went  in  accordance  with  the  Act  25  Hen.  VIII.  cap.  19,  to  the 
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High  Court  of  Delegates,  or  in  accordance  with  the  Act  2  &  3 
Will.  IV.  cap.  92,  to  His  Majesty  in  Council,  or  in  accordance  with 
the  Act  3  &  4  Will.  IV.  cap.  41,  to  the  Judicial  Committee  of  the 
Privy  Council,  at  no  time  when  the  final  appeal  lay  to  any  one  of 
these  varied  tribunals  had  it  been  considered  or  even  suggested 
that  a  second  appeal  was  necessary  or  even  might  be  beneficial ; 

That  the  fact  that  this  was  the  case  until  the  passing  of  36  & 
37  Vict.  cap.  66,  was  a  strong  proof  of  the  adequacy  and  eflBciency 
of  the  single  appeal  in  such  causes,  and  the  absence  of  any  wish 
on  the  part  of  the  suitors  to  hf*ve  any  second  appeal ; 

That,  as  a  matter  of  fact,  the  suitors  in  Admiralty  causes  did 
not  want  any  alteration  in  the  procedure  so  far  as  concerns  appeals 
therefrom,  and  were,  on  the  contrary,  much  opposed  to  any  second 
appeal ; 

That  the  very  Act — the  one  already  referred  to — which  first 
clearly  throws  this  burden  on  the  suitors  in  Admiralty  causes, 
excepts,  in  its  12th  section,  all  causes  in  the  Courts  of  Ireland  and 
Scotland  from  liability  to  review  by  the  House  of  Lords  which  had 
not  been  liable  to  it  before ; 

That  it  is,  therefore,  an  act  of  great  hardship  on  the  part  of  the 
British  Legislature  to  the  suitors  in  Admiralty  causes  in  England 
to  place  them  not  only  in  a  worse  position  than  they  have  been  for 
centuries  past,  but  also  in  a  worse  position  than  that  so  reserved  to 
suitors  in  the  Courts  of  Ireland  and  Scotland ; 

That  the  foreign  underwriters,  whose  representative  I  am,  were 
all  most  anxious,  and  that  I  was  confident  the  maritime  constitu- 
encies of  this  country  were  so  also,  to  be  freed  from  this  most 
expensive,  unnecessary,  and  cumbersome  innovation ; 

And  I,  finally,  prayed  his  Lordship  to  consider  the  necessity  of 
obtaining  the  passing  of  an  Amendment  Act  to  reinstate  the  pro- 
cedure of  Admiralty  causes  on  appeal  into  the  eame  position  as 
before  the  passing  of  38  &  39  Vict.  c.  77. 

The  answer  I  received  to  my  communication  was  as  follows  : — 

•  5  Cromwell  Houses,  S.W. :  September  7, 1876. 
*  Sir, — I  am  directed  by  the  Lord  Chancellor  to  acknowledge 
the  receipt  of  your  letter  of  the  29th  ult.  upon  the  subject  of 
"  Appellate  Jurisdiction  in  ilaiitime  Causes." 
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*  I  am,  in  reply,  to  inform  you  that  the  jurisdiction  in  Ad- 
miralty having,  by  the  Judicature  Act  of  1873,  been  made  a 
part  of  the  general  jurisdiction  of  the  High  Court  of  Justice,  the 
procedure  of  appeal  is  now  the  same  in  Admiralty  as  in  other 
causes. 

*  I  am,  Sir,  your  obedient  Servant, 

(Signed)        *  Henry  J.  L.  Graham, 

'  Principal  Secretary.* 

Now,  it  may  be  asserted  that  the  right  of  appeal  to  the  House 
of  Lords  is  not  a  burden  but  a  privilege.  It  may  be  so  in  some 
cases  and  to  some  extent ;  but  it  is  a  burden  none  the  less  still 
more  frequently  and  to  a  much  greater  extent.  The  greatest 
privilege  suitors  can  have  is  for  their  cases  to  be  settled  as  justly 
as  possible,  but,  above  all  things,  with  the  least  possible  loss  of 
time  and  money.  Every  extra  and  unnecessary  appeal  causes 
direct  loss  both  of  time  and  money  to  the  suitors,  and  is  therefore 
a  burden  to  them ;  and  in  this  case,  where  the  appeal  under  dis- 
cussion is  to  the  House  of  Lords,  and  therefore  both  costly  and 
tedious,  the  burden  is  very  heavy  indeed. 

It  must  be  remembered  that  the  tendency  of  recent  legislation 
has  been  to  limit  the  liability  of  shipowners ;  and  the  accretion  of 
costs  will  not  in  any  way  increase  the  extent  of  the  remedy  to  be 
obtained  by  litigation. 

It  is  evident,  therefore,  that  those  who  are  obliged  to  become 
suitors  in  the  Admiralty  Division  of  the  High  Court  of  Justice  of 
England  have  two  serious  grounds  of  complaint : 

Firstly  :  That  they  have  become  burdened  with  the  great  ex- 
penses and  delays  of  an  unnecessary  second  appeal,  to  the  House 
of  Lords,  although  during  the  centuries  in  which  they  have  had 
the  one  single  appeal  they  have  never  desired,  and  they  do  not  now 
desire,  any  second  appeal. 

Secondly  :  That  they  have  been  so  burdened  while  such  suitors 
as  in  the  Courts  of  Ireland  and  Scotland  enjoyed  the  privilege  of 
being  exempt  from  the  appeal  to  the  House  of  Lords  have  con- 
tinued to  retain  their  privilege. 

It  is  not  maintained  that  any  advantage  accrues  to  anyone  by 
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the  creation  of  this  grievance ;  but  the  only  reason  which  is  and 
can  be  assigned  for  it  is  the  asserted  desirability  of  a  uniformity 
of  practice  between  the  Admiralty  Division  and  the  other  Divisions 
of  the  High  Court  of  Justice. 

It  is  for  this  utterly  inadequate  reason,  then,  that  while  every 
enlightened  Government  is  doing  its  best  to  lessen  the  burdens 
which  are  the  inseparable,  or  rather  the  natural  consequences  of 
commerce  and  trade,  a  burden  so  heavy  is  laid  on  two  of  the  prin- 
cipal handmaids  of  commerce  and  trade — the  Shipping  and  the 
Underwriting  interests. 

In  consequence  of  this  memorandum  numerous  com- 
munications have  been  addressed  to  me,  expressing  ap- 
proval and  gratitude  for  my  ventilating  this  subject  and 
putting  it  in  its  proper  light,  but  the  status  quo  has  not 
been  altered  and  the  grievance  remains. 
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GERMAN  GENERAL  MERCANTILE  LAW.^ 


FIFTH  BOOK, 
CONCERNING  MARITIME  COMMERCE. 


FIRST  PART. 

General  Provisions, 

Art,  432.  A  Register  is  to  be  kept  of  all  vessels  intended  for  profit 
by  means  of  sea  voyages,  and  entitled  to  carry  the  country's  flag. 

The  Register  is  public,  its  inspection  being  permitted  to  everybody 
during  the  ordinary  office  hours. 

Art,  433.  An  entry  in  the  Register  can  only  be  made  after  the 
right  of  carrying  the  country's  flag  has  been  established. 

Before  entry  in  the  Register  the  right  of  carrying  the  country's 
flag  cannot  be  exercised. 

Art.  434.  The  laws  of  the  various  countries  point  out  the  require- 
ments upon  which  the  right  of  a  vessel  to  carry  the  country's  flag 
depends. 

They  appoint  the  authorities  which  have  to  keep  the  Register  of 
shipping. 

They  decide  whether,  and  under  what  conditions,  the  entry  in  the 

>  By  the  law  respecting  the  constitution  of  the  German  Empire  of  April  16, 
1871,  and  the  law  respecting  the  introduction  of  the  North  Oerman  Confederation 
Laws  into  Bavaria  of  April  22, 1871,  the  German  General  Mercantile  Law  Code 
obtained  authority  in  the  whole  domain  of  the  German  Empire  as  the  law  of  the 
Empire  -with  the  modification  that  where  it  mentions  the  North  German  Confede- 
ration, its  constitution,  borders,  members  or  states,  constitutional  organisation, 
officials,  flags,  (fee,  the  German  Empire  and  its  corresponding  applications  must 
be  understood. 
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Begister  of  shipping  of  a  vessel  acquired  from  a  foreign  country  may 
be  provisionally  replaced  by  a  consular  document. 

Art,  435.  The  entry  in  the  Register  shall  contain — 

(1)  The  facts  on  which  the  right  of  the  vessel  to  carry  the  coun- 

try's flag  is  based. 

(2)  The  facts  required  for  establishing  the  identity  of  the  ship,  and 

all  matters  concerning  its  ownership. 

(3)  The  sea-port  from  which  the  vessel  is  intended  to  hail.   (Home 

port.     Port  of  Registry.) 

A  document  (certificate)  identical  with  the  entry  is  to  be  granted. 

Art  436.  If  subsequently  to  the  entry  changes  occur  in  the  facts 
referred  to  in  the  foregoing  paragraphs,  they  must  be  entered  in  the 
Register  of  shipping  and  stated  on  the  certificate. 

In  case  of  the  vessel  being  lost,  or  forfeiting  the  right  of  carrying 
the  country's  flag,  the  vessel  is  to  be  struck  off  the  Register  of  shipping 
and  the  certificate  has  to  be  returned,  unless  it  be  credibly  attested 
that  it  cannot  be  returned. 

Art  437.  The  laws  of  the  various  countries  determine  the  space  of 
time  within  which  the  facts  necessitating  an  entry  or  a  cancellation  are 
to  be  notified  or  proved,  and  also  the  penalties  which  are  entailed  by 
neglect  of  these  respites,  or  by  non-compliance  with  the  foregoing  pro- 
visions. 

Art  438.^  The  laws  of  the  various  countries  may  determine  that 
the  provisions  of  Articles  432  to  437  shall  not  apply  to  smaller  vessels 
(such  as  coasters,  &c.).^ 

Art  439.  If  a  ship  or  a  share  therein  (ship's-part)  be  sold,  the 
transfer  required  according  to  the  principles  of  the  common  law,  if 
any,  may  for  the  purpose  of  acquiring  a  title  to  the  property,  be 
dispensed  with  by  agreement  between  the  contracting  parties  to  the 
efiect  that  the  title  to  the  property  shall  immediately  pass  to  the 
purchaser. 

Art  440.  In  all  cases  of  the  sale  of  a  vessel,  or  of  a  share  therein 
each  of  the  parties  has  a  right  to  demand  thc^t  a  certified  document 
respecting  the  sale  should  be  given  to  him  at  his  expense. 

Art  441.  If  a  ship,  or  a  share  therein,  be  sold  while  the  ship  is 
engaged  on  a  voyage,  it  shall,  as  regards  the  relative  positions  of 
vendor  and  purchaser,  in  default  of  an  agreement  to  the  contrary,  be 


*  Arts,  432-438  have  lost  their  practical  application,  owing  to  the  law  respecting 
the  nationality  of  merchant  vessels  and  their  right  to  carry  the  flag  of  the  Con- 
federation of  October  25, 1867.  This  law  applies  to  the  whole  German  Empire, 
and  a  translation  of  it  will  be  found  on  p.  813. 

2  See  translation  of  the  Law  of  May  22, 1881,  p.  817. 


APPENDIX.  089 

presumed  that  the  purchaser  is  entitled  to  the  profits  of  the  current 
voyage,  or  responsible  for  the  loss  incurred  therein. 

Art.  442.  The  personal  liabilities  of  the  vendor  towards  third  parties 
are  in  no  way  altered  by  the  sale  of  a  ship  or  a  share  therein. 

Art  443.  All  articles  intended  for  the  permanent  use  of  the  ship 
during  its  navigation  are  considered  to  be  appurtenances  of  the  ship. 

Ships*  boats  more  particularly  belong  thereto. 

In  doubtful  cases  all  articles  entered  upon  the  Ship's  Inventory  are 
considered  to  be  appurtenances  of  the  ship. 

Art,  444.  For  the  purpose  of  this  fifth  book  a  ship  that  has  become 
unseaworthy  is  considered  to  be — 

(1)  Incapable  of  repair,  when  the  repair  is  altogether  impossible, 

or  cannot  be  done  at  the  place  where  the  ship  is,  and  the 
ship  cannot  be  moved  to  a  port  where  the  repairs  might  be 
carried  out. 

(2)  Unvxyrthy  of  repair ,   when  the   cost  of    the   repair  without 

deduction  on  account  of  the  difference  between  old  and  new 
would  amount  to  more  than  three-fourths  of  the  previous 
value. 

When  a  vessel  has  become  unseaworthy  in  the  course  of  a  voyage 
its  previous  value  is  to  be  taken  as  that  which  the  ship  was  worth  at 
the  commencement  of  the  voyage ;  in  all  other  cases,  as  that  which 
the  ship  before  she  became  unseaworthy  was  worth,  or  would  with  a 
proper  outfit  have  been  worth. 

Art.  445.  In  the  ship's  crew  are  included  the  master,  the  seamen, 
and  all  other  persons  appointed  to  duties  on  board  a  ship. 

Art.  446.  A  ship  ready  to  sail  cannot  be  arrested  for  debts.  This 
provision,  however,  does  not  apply  to  debts  contracted  for  purposes  of 
the  intended  voyage. 

An  attachment  for  debts  of  goods  already  laden  on  board  a  ship 
authorises  their  relanding  only  in  such  cases  in  which  the  shipper  him- 
self would  be  entitled  to  demand  it,  and  only  upon  compliance  with  all 
obligations  which  the  latter  would  at  the  time  have  to  fulfil. 

From  the  time  of  the  ship  being  ready  to  sail  a  person  belonging  to 
the  crew  cannot  be  arrested  for  debts. 

Art.  447.  When  in  this  fifth  book  a  distinction  is  made  between 
European  and  non-European  ports,  then  the  non-European  ports  of  tlie 
Mediterranean,  the  Black  Sea,  and  the  Sea  of  Azoff  are  to  be  con- 
sidered as  likewise  belonging  to  the  former  category. 

Art.  448.  The  provisions  of  this  fifth  book,  which  refer  to  the  stay 
of  a  vessel  in  the  port  of  registry,  can  by  the  legislation  of  the  various 

Y  Y 
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coantries  be  extended  to  all  or  any  ports  situated  in  the  same  water  as 
the  port  of  registry. 

Art.  449.  The  provisions  of  this  fifth  book  apply  to  the  postal 
establishments  only  so  far  as  special  laws  or  enactments  do  not  lay 
down  other  regulations  respecting  them. 


SECOND  PART. 
Concerning  the  Owner  and  Joint  Ownership. 

Art.  450.  A  shipowner  is  the  proprietor  of  a  vessel  used  by  him  for 
the  purpose  of  making  a  profit  by  navigation. 

Art.  451.  The  owner  is  answerable  for  any  damage  occasioned  to  a 
third  party  by  the  fault  of  any  of  the  crew  in  the  performance  of  their 
duties. 

Art.  452.  The  owner  is,  however,  not  personally  liable  for  the  claim 
of  a  third  party,  but  is  only  answerable  to  the  extent  of  ship  and 
freight — 

(1)  When  the  claim  is   made  on  account  of  a  legal  transaction, 

concluded  by  the  master  as  such,  in  virtue  of  the  authority 
he  lawfully  possesses,  and  not  in  consequence  of  an  especial 
power  of  attorney. 

(2)  When  the  claim  is  occasioned  by  the  non-performance,  or  the 

incomplete  or  improper  performance,  of  any  arrangement 
made  by  the  owner,  as  far  as  the  carrying  out  of  such 
arrangement  belonged  to  the  legitimate  duties  of  the  master, 
no  matter  whether  the  non-performance  or  the  incomplete 
or  improper  performance  was  caused  through  the  fault  of 
anybody  belonging  to  the  crew  or  not. 

(3)  When  the  claim  has  arisen  through  the  fault  of  one  of  the 

crew. 

This  section  does  not,  however,  apply  to  the  cases  stated  under 
Nos.  I  and  2,  if  any  neglect  in  the  performance  of  the  arrangement  is 
attributable  to  the  fault  of  the  owner  himself,  or  if  he  has  especially 
guaranteed  the  fulfilment  of  the  arrangement. 

Art.  453.*     The  owner  is  answerable  for   the   claims  of  persons 

>  By  §  68  of  the  law  regardiog  ships*  masters  and  seamen  of  December  27, 
1872  (vide  translation,  p.  790),  Art.  453  has  been  altered  and  reads  as  follows : — 

*  The  owner  is  answerable  not  only  to  the  extent  of  ship  and  freight  but  also 
personally  for  claims  of  the  master  or  any  member  of  the  crew  arising  out  of  con- 
tracts respecting  their  services  and  wages.' 

The  remainder  of  Art.  468  is  repealed. 
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belonging  to  the  crew,  and  arising  out  of  contracts  respecting  their 
services  and  wages,  not  only  to  the  extent  of  ship  and  freight,  but  at 
the  same  time  personally. 

If,  however,  the  ship  be  lost  to  the  owner,  without  his  fault  before 
the  termination  of  the  voyage,  more  especially 
if  it  be  lost  by  accident, 

if  it  have  been  condemned  as  incapable  or  unworthy  of  repairs 
(Art.  444),  and  if,  in  the  latter  case,  it  be  sold  without  delay 
by  public  auction, 
if  it  be  captured  by  pirates, 

if  it  be  seized  or  detained,  and  condemned  as  good  prize,  the 
owner  is  not  personally  liable  for  claims  arising  out  of  the  unfinished 
voyage,  or,  when  the  latter  consists  of  several  subdivisions,  for  claims 
resulting  out  of  the  last  portion  of  the  voyage. 

The  last  portion  of  the  voyage  commences  in  the  port  in  which  the 
ship  has  last  taken  in  or  discharged  cargo,  and  from  the  time  at  which 
the  loading  commenced  or  the  discharging  finished.  A  port  of  distress 
is  not  considered  to  be  a  loading  or  discharging  port  within  the  meaning 
of  this  clause. 

In  none  of  the  aforesaid  cases  is  the  owner  entitled  to  recover 
bounties  or  advances  previously  paid. 

Art,  454.  The  remaining  cases  in  which  the  owner  is  responsible, 
not  personally,  but  only  to  the  extent  of  ship  and  freight,  are  stated 
in  the  following  parts. 

Art.  455.  The  owner,  as  such,  may  be  sued  before  the  court  of  the 
port  of  registry  on  account  of  every  claim  whatsoever,  irrespective  of 
the  question  whether  he  is  personally  responsible  or  only  to  the  extent 
of  ship  and  freight  (Art.  435). 

Art.  456.  A  joint-ownership  exists  if  a  vessel  belonging  jointly  to 
more  than  one  person  be  employed  by  them  for  the  purposes  of  profit 
by  means  of  navigation. 

The  regulations  respecting  joint-ownership  do  not  apply  to  the  case 
of  a  vessel  belonging  to  a  trading  company. 

Art,  457.  The  legal  relations  of  the  co-owners  to  each  other  are 
regulated  in  the  first  instance  by  the  agreement  made  between  them. 
Where  no  agreement  has  been  entered  into,  the  provisions  of  the 
following  paragraphs  are  to  be  applied. 

Art.  458.  The  resolutions  of  the  co-owners  are  binding  with  regard 
to  the  affairs  of  the  ownership. 

Resolutions  are  passed  by  a  majority  of  votes.  The  votes  are 
counted  according  to  the  number  of  shares  held.     A  majority  of  votes 
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in  favour  of  a  resolution  exists  if  the  person  or  persons  who  have  voted 
for  such  resolution  hold  together  more  than  a  moiety  of  the  entire  vessel. 
The  unanimous  consent  of  all  co-owners  is  requisite  for  the  adoption 
of  resolutions  intended  to  alter  the  agreement  of  ownership,  or  which 
are  contrary  to  the  stipulations  of  such  agreement  or  foreign  to  the 
objects  of  the  ownership. 

Art.  459.  By  resolution  of  a  majority  a  managing  owner  (ship's 
husband,  representative  owner)  may  be  appointed  to  carry  on-  the 
business  of  the  ownership.  An  unanimous  vote  is  required  in  favour 
of  a  resolution  appointing  a  managing  owner,  who  is  not  himself  one 
of  the  part-owners. 

The  appointment  of  a  managing  owner  may  be  revoked  at  any  time 
oy  a  majority  of  votes,  without  prejudice,  however,  to  any  claims  for 
compensation  arising  out  of  existing  agreements. 

Art  460.  By  virtue  of  his  appointment  the  managing  owner  is 
empowered  to  carry  out  all  business  arrangements  and  legal  acts  as 
against  third  parties,  which  the  management  of  a  joint- ownership 
ordinarily  requires. 

This  power  extends  more  particularly  to  the  fitting  out,  maintaining, 
and  chartering  the  ship ;  to  the  insurance  of  the  freight,  the  cost  of 
outfit  and  the  outlay  necessitated  by  cases  of  average ;  and  to  the 
receiving  of  money  in  the  ordinary  course  of  business. 

The  managing  owner  is  to  the  same  extent  authorised  to  represent 
the  joint-owners  before  legal  tribunals. 

He  is  empowered  to  appoint  and  to  discharge  the  master  ;  the  master 
has  to  obey  only  his  instructions,  and  not  the  instructions,  if  any, 
which  he  may  have  received  from  any  of  the  part-owners. 

The  managing  owner  is,  however,  not  authorised  in  the  name  of  the 
joint-ownership,  or  of  any  part-owner  or  owners,  to  enter  into  obliga- 
tions upon  bills  of  exchange,  nor  to  contract  loans,  to  sell  or  mortgage 
the  ship  or  shares  therein,  nor  to  insure  them,  unless  a  special  power  of 
attorney  be  given  to  him  for  such  purpose. 

In  other  respects,  the  special  power  of  attorney,  if  any,  required 
by  the  legislation  of  the  various  countries,  is  not  necessary  for  those 
business  and  legal  acts  which  by  virtue  of  his  appointment  he  is 
authorised  to  cairy  out. 

Art.  461.  Any  legal  act  which  the  managing  owner  as  such  may 
have  concluded  within  the  limits  of  his  authority,  binds  and  entitles 
the  joint-owners  as  against  third  parties,  even  when  the  act  has  been 
effected  without  giving  the  name^  of  the  various  part-owners. 

In  case  of  responsibility  incurred  by  the  joint-owners  in  consequence 
of  a  business  matter  concluded  by  the  managing  owner,  the  part-owners 
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are  responsible  to  the  same  extent  (Art.  452)  as  if  the  transaction  had 
been  entered  into  by  themselves. 

Art.  462.  A  limitation  of  the  powers  of  the  managing  owner,  as 
stated  in  Art.  460,  can  only  be  pleaded  by  the  joint-owners  against 
a  third  party,  so  far  as  they  are  in  a  position  to  prove  that  such  limita- 
tion was  known  to  such  third  party  at  the  time  when  the  transaction 
was  concluded. 

Art.  463.  As  far  as  the  joint-owners  are  concerned,  the  managing 
owner  is  bound  to  act  within  the  limitations  which  have  been  stipulated 
by  them  as  the  extent  of  his  powers  ;  he  has  also  to  be  guided  by  the 
resolutions  passed,  and  to  carry  the  same  into  effect. 

In  other  respects  the  extent  of  his  powers,  even  as  against  the 
joint- owners,  is  to  be  considered  in  accordance  with  the  provisions  of 
Art.  460,  with  this  modification,  that  for  new  voyages  or  undertakings, 
extraordinary  repairs,  as  well  as  for  the  appointment  or  discharge 
of  the  master,  the  consent  of  the  joint-owners  must  previously  be 
obtained. 

Art,  464.  The  managing  owner  is  bound  to  apply  the  attention  of  a 
careful  owner  to  the  affairs  of  the  joint- ownership. 

Art.  465.  The  managing  owner  shall  keep  separate  accounts  re- 
specting his  management  of  the  affairs  of  the  joint- ownership  and  shall 
preserve  the  vouchers  relating  thereto.  He  shall,  on  demand,  give  to 
each  part-owner  information  of  all  matters  connected  with  the  joint- 
ownership,  more  particularly  respecting  ship,  voyage,  and  outfit ;  he 
is  bound  to  allow  him  at  all  times  to  inspect  the  books,  letters, 
and  papers  which  have  reference  to  the  affairs  of  the  joint-owner- 
ship. 

Art.  466.  The  managing  owner  shall  at  all  times,  when  called  upon 
by  a  resolution  of  the  joint-owners,  produce  to  them  a  balance-sheet. 
The  adoption  of  the  balance-sheet  and  the  approval  of  the  management 
of  the  managing  owner  by  the  majority  does  not  prevent  a  majority 
from  enforcing  their  rights. 

Art.  467.  Every  co-owner  shall  contribute  to  the  expenses  of  the 
ownership,  more  especially  to  the  expenses  of  the  outfit  and  the  repairs 
of  the  vessel,  in  proportion  to  the  amount  of  his  share. 

When  a  part-owner  is  in  arrear  of  contributions,  and  when  the 
money  has  been  advanced  by  co-owners  on  his  account,  he  is  by  law 
bound  to  pay  them  interest  from  the  time  the  advances  have  been 
made.  The  laws  of  the  various  countries  decide  whether  a  mortgage- 
lien  is  established  by  such  advances  upon  the  share  of  the  part-owner 
in  arrear.  Should  a  mortgage-lien  not  be  so  acquired,  the  advances 
made  give  the  co-owners  an  insurable  interest  in  the  share  in  question. 
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In  case  this  interest  should  have  been  insured,  the  part-owner  in  arrear 
is  bound  to  repay  the  expenses  of  such  insurance. 

Art,  468.  If  it  has  been  decided  to  commence  a  new  voyage,  or 
after  the  termination  of  a  voyage  to  repair  the  vessel,  or  to  pay  off  a 
creditor,  to  whom  the  ownership  is  only  liable  to  the  extent  of  ship  and 
freight,  every  part-owner  who  has  not  assented  to  the  resolution  may 
exonerate  himself  from  making  the  payments  necessary  to  carry  out 
such  resolution  by  giving  up  his  share  without  claim  to  indemnifi- 
cation. 

The  part-owner  intending  to  exercise  this  right  shall  be  bound  to 
give  judicial  or  notarial  notice  of  such  intention  to  the  part-owners  or 
the  managing  owner  within  three  days  from  the  date  of  the  passing  of 
the  resolution,  or,  in  case  he  was  not  present  personally  or  by  proxy  at 
the  passing  of  the  resolution,  then  within  three  days  of  the  time  that 
the  resolution  shall  have  been  communicated  to  him. 

The  share  thus  given  up  becomes  the  property  of  the  remaining 
co-owners  in  proportion  to  the  amount  of  their  several  shares. 

Art  469.  The  distribution  of  profits  and  losses  is  made  in  proportion 
to  the  amount  of  the  shares. 

The  calculation  of  profits  and  losses  and  the  distribution  of  the 
profits,  if  any,  take  place  every  time  that  the  vessel  returns  to  the 
port  of  registry,  or  whenever  it  has  completed  its  voyage  in  another 
port,  and  the  crew  has  been  discharged. 

Monies  coming  in  before  the  time  mentioned,  as  far  as  they  are  not 
wanted  for  future  expenses,  or  for  satisfying  claims  of  single  part- 
owners  against  the  joint-ownership,  shall  also  be  distributed  and  paid 
ad  interim  to  the  several  part-owners  in  proportion  to  the  amount  of 
their  shares. 

Art,  470.  Every  part-owner  is  at  liberty  to  sell  his  share  at  any 
time,  either  wholly  or  in  part,  without  the  consent  of  the  other  part- 
owners. 

The  co-owners  have  no  legal  right  to  priority  of  purchase.  The 
sale,  however,  of  a  share  whereby  the  vessel  would  lose  its  right  to 
carry  the  country^s  flag  can  only  be  legally  made  with  the  consent  of 
all  co-owners.  Those  laws  of  the  various  countries  which  altogether 
prohibit  such  a  sale  shall  not  be  affected  by  this  provision. 

Art.  471.  The  part-owner  who  has  sold  his  share  is,  as  regards  his 
connection  with  the  co-owners,  considered  to  be  a  part-owner  until  he 
and  the  purchaser  have  notified  such  sale  to  the  other  part-owners  or 
to  the  managing  owner,  and  continues  liable  as  part-owner  to  the  other 
part-owners  with  respect  to  all  obligations  contracted  previously  to  such 
notification. 
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The  purchaser  of  the  share,  however,  is,  as  far  as  the  other  part- 
owners  are  concerned,  already  liable  from  the  moment  of  such  acquisi- 
tion. He,  like  the  vendor,  is  bound,  hy  the  stipulations  of  the  agree- 
ment of  ownership,  by  the  resolutions  passed  and  by  the  transactions 
already  entered  into ;  the  other  part-owners  are  besides  at  liberty  to 
enforce  against  the  purchaser  the  fulfilment  of  all  liabilities  attaching 
upon  the  vendor  with  regard  to  the  share  in  question,  the  purchaser's 
right  to  recover  against  the  vendor  being  in  no  way  affected  thereby. 

Art,  472.  A  change  among  the  part-owners  does  not  atfect  the  con- 
tinuance of  the  joint-ownership. 

When  a  part-owner  dies  or  becomes  bankrupt,  or  legally  incapable 
of  managing  his  property,  the  ownership  is  not  thereby  dissolved. 

Notice  of  withdrawal  on  the  part  of  a  part-owner  or  exclusion  of  a 
part-owner  are  inadmissible. 

Art.  473.  A  dissolution  of  the  joint -ownership  may  be  resolved 
upon  by  a  majority.  A  resolution  to  sell  the  vessel  is  to  be  considered 
as  a  resolution  to  dissolve  the  ownership. 

If  it  has  been  decided  to  dissolve  the  joint-ownership  or  to  sell  the 
vessel,  the  sale  of  the  vessel  must  take  place  by  public  auction.  The 
sale  shall  only  take  place  when  the  vessel  is  not  chartered  for  a  voyage, 
and  when  it  is  in  the  port  of  registry  or  a  home  port. 

If,  however,  the  vessel  has  been  condemned  as  incapable  or  unworthy 
of  repair  (Art.  444),  it  may  be  sold  although  under  charter,  or  even  in 
a  foreign  port.  The  consent  of  all  part-owners  is  required  if  a  devia- 
tion from  the  foregoing  regulations  be  contemplated. 

Art.  474.  As  regards  their  personal  obligation  to  third  parties,  the 
part-owners  as  such  are  liable  only  in  proportion  to  the  amount  of  their 
shares. 

In  case  a  share  in  a  ship  is  sold,  both  vendor  and  purchaser  are 
liable  with  respect  to  the  personal  obligations  contracted  for  such  share 
during  the  period  from  the  sale  to  the  notification  mentioned  in 
Art.  471. 

Art.  475.  The  part-owners  as  such  may  be  sued  before  the  court  of 
the  port  of  registry  (Art.  435)  for  every  claim,  no  matter  whether 
made  by  a  part-owner  or  by  a  third  party. 

This  provision  applies  also  to  such  cases  in  which  an  action  is 
entered  only  against  one  part-owner  or  against  some  of  the  part- 
owners. 

Art.  476.  If  two  or  more  persons  agree  to  build  a  vessel  for  their 
joint  account  and  to  use  the  same  for  the  purposes  of  navigation,  then 
Articles  457,  458,  467  are  to  be  applied,  the  latter  with  the  modifica- 
tion that  it  has  to  include  the  building  expenses,  also  Articles  472  and 
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474,  and,  as  soon  as  the  vessel  has  been  finished  and  handed  over  by 
the  builder.  Articles  470,  471  and  473  likewise  apply. 

The  managing  owner  (Art.  459)  may  also  be  appointed  before  the 
vessel  has  been  finished  ;  in  this  case  he  assumes  from  the  time  of  his 
appointment  all  rights  and  duties  of  a  managing  owner  with  respect  to 
the  further  management  of  the  afiairs  of  the  joint-ownership. 

Art,  477.  Whoever  employs  for  his  account  a  vessel  not  belonging  to 
himself  with  the  view  of  profit  by  means  of  navigation,  and  either  com- 
mands the  same  himself  or  entrusts  the  command  to  a  master,  is  as 
against  third  parties  considered  to  be  the  owner. 

The  actual  owner  cannot  prevent  anybody  who  brings  forward  a 
claim  as  ship-creditor,  arising  out  of  such  employment,  from  enforcing 
his  claim  unless  he  is  in  a  position  to  prove  that  such  employment  was 
illegal  with  regard  to  himself,  and  that  the  creditor  has  not  acted  in  good 
faith. 


THIRD  PART. 
Concerning  the  Master, 


Art.  478.  The  commander  of  a  vessel  (ship  captain,  master)  shall 
exercise  the  care  of  a  properly  qualified  master  in  all  matters  connected 
with  his  duties,  but  more  especially  in  the  fulfilment  of  contracts  to  be 
executed  by  him.  He  is  liable  for  every  damage  occasioned  by  his  fault, 
particularly  for  the  damage  originating  in  the  violation  of  the  duties 
imposed  upon  him  by  this  and  the  following  articles. 

Art,  479.  This  liability  of  the  master  exists  not  only  towards  the 
owner  but  also  towards  the  charterer,  shipper  and  receiver  of  cargo,  the 
passengers,  crew,  and  those  creditors  of  the  vessel  whose  claims  arise 
out  of  a  credit  transaction  (Art.  497),  more  especially  the  bottomry- 
creditor. 

The  master  is  not  exonerated  from  liability  as  regards  the  other 
before-mentioned  persons  by  having  acted  according  to  instruction  of 
the  owner. 

By  such  instruction,  the  owner  becomes  also  personally  liable  if  he 
was  acquainted  with  the  position  of  afiairs  at  the  time  the  instruction 
was  given. 

Art.  480.  The  master,  before  entering  upon  a  voyage,  has  to  take 
care  that  the  vessel  is  in  a  seaworthy  condition,  properly  furnished  and 
fitted  out,  properly  manned  and  provisioned,  and  that  the  papers  re- 
quired as  proofs  of  identity  for  ship,  crew,  and  cargo  are  on  board. 

Art,  481.  The  master  is  responsible  for  the  condition  of  the  gear  used 
for  loading  and  discharging,  as  well  as  for  proper  stowage  according  to 
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seaman's  custom,  notwithstanding  that  the  stowage  may  be  performed 
by  special  stevedores.  He  has  to  take  care  that  the  vessel  is  not  over- 
loaded, and  that  it  is  provided  with  the  necessary  ballast  and  the 
requisite  dunnage. 

Art,  482.  If  the  master  when  in  a  foreign  country  does  not  comply 
with  the  legal  provisions  there  in  force,  more  especially  respecting  police, 
customs,  and  revenue  regulations,  he  shall  make  good  the  damage 
thereby  occasioned.  In  like  manner,  he  shall  make  good  any  damage 
resulting  from  his  taking  in  goods  which  he  knew  or .  ought  to  have 
known  to  be  contraband  of  war. 

Art,  483.  As  soon  as  the  ship  is  ready  to  sail  the  master  shall  com- 
mence the  voyage  at  the  first  favourable  opportunity. 

Even  if  illness  or  other  causes  should  prevent  him  from  commanding 
the  ship,  he  is  not  allowed  unduly  to  delay  its  departure  or  the  continu- 
ation of  its  voyage  ;  on  the  contrary,  he  shall,  if  time  and  circumstances 
permit,  apply  to  the  owner  for  instructions,  inform  him  without  delay 
of  the  impediment,  and  meanwhile  make  proper  arrangements ;  other- 
wise he  shall  appoint  another  master.  He  is  only  responsible  for  the 
acts  of  such  substitute  in  so  far  as  he  may  have  been  guilty  of  careless- 
ness in  his  selection. 

Art,  484.  From  the  commencement  of  taking  in  cargo  to  the  com- 
pletion of  the  discharge,  the  master  and  the  mate  shall  not  leave  the 
vessel  simultaneously  except  in  urgent  cases;  in  such  an  event  the 
master  shall  previously  appoint  a  substitute  from  amongst  the  officers 
or  the  rest  of  the  crew  of  the  vessel. 

The  same  rule  applies,  before  the  commencement  of  loading  and  after 
the  completion  of  the  discharge,  if  the  vessel  is  in  an  unsafe  port  or  an 
insecure  roadstead. 

When  the  vessel  is  threatened  by  any  danger,  or  when  it  is  at  sea, 
the  master  must  be  on  board,  unless  urgent  necessity  should  justify  his 
absence. 

Art.  485.  Although  the  master,  in  case  of  danger,  may  consult  the 
officers  of  the  vessel,  he  is  nevertheless  not  bound  by  the  resolutions 
arrived  at ;  he  remains  always  responsible  f 3r  the  measures  taken  by 
him. 

Art.  486.  On  board  of  every  vessel  a  log-book  shall  be  kept,  in 
which,  during  every  voyage,  all  important  events  from  the  commence- 
ment of  taking  in  cargo  or  ballast  shall  be  entered. 

The  log-book  shall  be  kept,  under  the  supervision  of  the  master,  by 
the  mate,  and,  in  case  the  latter  should  be  prevented,  then  by  the  master 
himself,  or,  under  his  supervision,  by  another  duly  qualified  member  of 
the  crew,  selected  by  him  for  this  purpose. 
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Art  487.  Daily  entries  shall  be  made  in  the  log-book  respecting — 
The  state  of  wind  and  weather. 

The  courses  steered  by  the  vessel  and  the  distances  run. 
The  ascertained  latitude  and  longitude. 
The  state  of  water  at  the  pumps. 
In  the  log-book  shall  also  be  entered — 

The  depth  of  water  ascertained  by  heaving  the  lead. 

Every  employment  of  a  pilot  and  the  time  of  his  arrival  and 

departure. 
Any  changes  among  the  persons  composing  the  crew. 
The  resolutions  arrived  at  in  any  ship's  council. 
All  accidents  happening  to  ship  or  cargo,  together  with  a  de- 
scription thereof. 
Punishable  acts  committed,  and  the  disciplinary  punishments  in- 
flicted, as  also  births  and  deaths  occurring  on  board,  are  likewise  to  be 
entered  in  the  log-book. 

The  entries  shall,  so  far  as  circumstances  will  permit,  be  made 
daily. 

The  log-book  shall  be  signed  by  the  master  and  the  mate. 
Art  488.^  The  log-book  when  properly  kept  and  free  from  suspicion 
as  to  form  furnishes,  as  a  rule,  so  far  as  neither  an  extended  protest 
(Art.  490)  is  requisite,  nor  the  production  of  other  vouchers  customary, 
primd  facie  evidence  respecting  the  occurrences  during  the  voyage, 
which  evidence  may  be  perfected  either  by  oath  or  other  evidence. 
The  judge,  however,  shall,  according  to  his  discretion  and  guided  by 
consideration  of  all  the  circumstances,  decide  whether  the  statements 
of  the  log-book  are  more  or  less  deserving  of  credibility. 

Art,  489.  The  laws  of  the  various  countries  may  determine  that  on 
board  smaller  vessels  (as  coasters,  <&c.)  the  keeping  of  the  log-book  shall 
not  be  requisite.  * 

Art,  490.  The  master  shall,  in  conjunction  with  all  the  persons 
forming  the  crew  or  a  sufficient  number  thereof,  make  an  extended 
protest  respecting  all  accidents  happening  on  the  voyage,  no  matter 
whether  entailing  the  loss  or  damage  of  the  ship  or  cargo,  a  running 
into  a  port  of  distress,  or  other  injury. 

The  protest  shall  be  extended  without  delay,  and  more  especially — 

In  the  port  of  destination  or,  when  there  are  more  than  one  ports 

of  destination,  in  that  which  the  vessel  first  rea^ches  after  the 

accident. 

In  the  port  of  distress,  if  the  vessel  is  repaired  or  discharged 

therein. 

'  Kepealed  by  §  13  of  the  Civil  Process  Begulations,  d.  d.  January  30,  1877. 


APPENDIX.  COO 

At  the  first  suitable  place,  if  the  voyage  terminates  without  the 
port  of  destination  havin;;]^  been  reached. 

If  the  master  has  died  or  become  incapable  to  extend  the  protest 
the  officer  next  in  rank  to  him  is  entitled  and  obliged  to  do  it. 

Art.  491.  The  extended  protest  must  contain  a  report  of  all  impor- 
tant incidents  of  the  voyage,  and  in  particular  a  detailed  and  lucid 
narration  of  all  accidents  sustained,  together  with  a  statement  of  the 
means  adopted  to  avoid  or  lessen  the  damage. 

Art.  492.  Wherever  the  provisions  of  this  law  are  in  force  notice  of  • 
the  protest  shall  be  given  to  the  competent  court,  such  notice  being 
accompanied  by  the  log-book  and  a  list  of  all  persons  composing  the 
crew. 

The  court  shall,  after  receipt  of  the  notice,  proceed  with  the  ex- 
tension of  the  protest  as  soon  as  possible. 

The  day  fixed  for  this  purpose  shall,  whenever  the  circumstances  of 
the  case  admit  of  such  delay,  be  made  publicly  known  in  an  adequate 
manner. 

All  persons  having  an  interest  in  ship  and  cargo,  as  well  as  all  other 
persons  who  may  be  affected  by  the  accident,  are  entitled  to  be  present 
at  the  extension  of  the  protest  either  personally  or  by  deputy. 

The  extension  of  the  protest  is  based  upon  the  log-book.  When 
the  actual  log-book  cannot  be  produced,  or  when  a  log-book  has  not 
been  kept  (Art.  489),  the  reason  thereof  is  to  be  stated. 

Art.  493.  The  judge  is  authorised  to  examine  other  persons  of  the 
crew,  if  he  think  proper,  besides  those  that  have  been  produced.  He 
may,  for  the  sake  of  a  more  accurate  investigation,  put  suitable  ques- 
tions to  be  answered  by  the  master  as  well  as  by  any  other  person 
belonging  to  the  crew. 

The  master  and  the  other  members  of  the  crew  who  may  have  been 
summoned  shall  confirm  their  depositions  upon  oath. 

The  original  protocol  drawn  up  respecting  the  extension  of  the 
protest  shall  be  preserved  and  a  certified  copy  granted  on  demand  to 
each  of  the  parties  interested. 

Art.  494.*  The  extended  protest  drawn  up  in  conformity  with 
Articles  492  and  493  constitutes  complete  evidence  of  the  incidents  of 
the  voyage  testified  to  therein. 

Each  party  interested  retains  in  case  of  a  lawsuit  the  right  to  pro- 
duce counter-evidence. 

Art.  495.  Legal  business  which  the  master  transacts  while  the 
vessel  is  in  the  port  of  registry  is  only  binding  upon  the  owner  when 

'  Bepealed  by  §  13  of  the  Civil  Process  Regulations,  d.  d.  January  30,  1U87. 
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the  master  has  acted  on  the  authority  of  a  power  of  attorney,  or  when 
there  is  some  other  special  reason  for  his  obligation  to  do  so. 

The  master  is,  however,  entitled  to  engage  seamen  in  the  port  of 
registry. 

Art.  496.  When  the  vessel  is  not  in  the  port  of  registry  the  master 
is,  as  against  third  parties,  by  virtue  of  his  appointment  autho- 
rised to  transact  on  behalf  of  the  owner  all  business  matters  whether 
legal  or  otherwise  rendered  necessary  by  the  outfit,  manning,  provision- 
ing, and  maintenance  of  the  vessel  and,  in  general,  for  the  performance 
of  the  voyage. 

This  authority  likewise  extends  to  the  entering  into  contracts  of 
affreightment ;  it  extends,  moreover,  to  the  instituting  of  lawsuits 
having  reference  to  matters  connected  with  his  duties. 

Art.  497,  The  master  is,  however,  only  entitled  to  contract  loans, 
to  make  purchases  on  credit  and  to  conclude  similar  transactions  on 
credit,  when  they  are  necessary  for  the  maintenance  of  the  vessel  and 
the  completion  of  the  voyage,  and  only  so  far  as  is  necessary  to  supply 
the  actual  requirement.  He  is  only  at  liberty  to  enter  into  a  bottomry 
transaction  when  it  is  unavoidably  requisite  for  the  completion  of  the 
voyage,  and  only  so  far  a^  is  necessary  to  supply  the  actual  require- 
ment. 

The  validity  of  the  transaction  depends  neither  upon  the  actual 
application  of  the  money,  nor  upon  the  prudence  of  the  selection  made 
between  various  modes  of  raising  money,  nor  upon  the  question 
whether  the  master  had  at  his  disposal  the  money  required,  except  it 
should  be  proved  that  the  third  party  acted  in  bad  faith. 

Art,  498.  The  master  is  not  authorised  to  conclude  transactions  on 
the  personal  credit  of  the  owner,  nor  more  especially  to  contract  debts 
upon  bills  of  exchange  on  his  behalf,  unless  specially  authorised  by  a 
power  of  attorney  given  him  to  that  effect  (Art.  452,  par.  1).  Letters 
of  instruction  and  orders  as  to  his  duties  which  the  master  receives 
from  the  owner  are  not  sufficient  to  set  up  a  personal  liability  of  the 
owner  in  favour  of  a  third  party. 

Art.  499.  The  master  is  empowered  to  sell  the  vessel  only  in  cases 
of  urgent  necessity,  and  when  such  necessity  has  been  ascertained  by 
the  local  court  after  hearing  the  opinion  of  experts,  and  with  the 
assistance  of  the  consul  of  the  country,  when  one  is  at  hand. 

Should  there  be  neither  a  court  of  law  nor  any  other  authority  on 
the  spot  to  undertake  the  inquiry,  the  master  shall,  in  order  to  justify 
his  actions,  take  the  opinion  of  experts,  and  when  this  is  not  possible, 
provide  himself  with  other  proofs. 

The  sale  must  take  place  by  public  auction. 
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Art.  600.  Any  owner  who  has  placed  restrictions  upon  the  legal 
authority  of  the  master  can  only  plead  against  third  parties  non- 
observance  of  such  restrictions  if  he  proves  that  they  were  known  to 
such  parties. 

Art  601.  Should  the  master,  without  special  instructions,  have 
advanced  money  belonging  to  himself  for  account  of  the  owner,  or 
made  himself  personally  liable,  he  has  no  greater  claim  against  the 
owner  for  indemnification  than  a  third  party. 

Art  602.  Any  transaction  within  the  scope  of  the  master^s  legal 
authority  entered  into  by  him  in  his  capacity  as  commander  of  the 
vessel,  gives  the  owner  a  legal  claim  against  a  third  party,  but  renders 
him  at  the  same  time  responsible  to  the  extent  of  ship  and  freight, 
whether  his  name  appear  or  not. 

The  master  himself  does  not  become  responsible  to  a  third  party  by 
such  legal  transaction,  unless  he  has  guaranteed  its  fulfilment,  or  has 
exceeded  his  authority.  The  liability  of  the  master  in  conformity  with 
Articles  478  and  479  is,  however,  not  excluded  hereby. 

Art,  503.  The  foregoing  articles  are  likewise  binding  upon  the 
owner  as  to  the  extent  of  the  authority  of  the  master  in  so  far  as  this 
authority  has  not  been  restricted  by  the  owner. 

It  is,  moreover,  the  duty  of  the  master  to  transmit  to  the  owner 
continual  information  of  the  condition  of  the  vessel,  the  incidents  of 
the  voyage,  the  contracts  entered  into  by  him,  and  the  lawsuits  that 
may  have  become  necessary  ;  and,  when  circumstances  permit,  to  apply 
to  the  owner  for  instructions  on  all  important  occasions,  particularly 
in  the  cases  contemplated  by  Articles  497  and  499,  or  when  he  is 
compelled  to  alter  or  abandon  a  voyage,  or  when  extraordinary  repairs 
and  outlay  for  necessaries  are  rendered  necessary. 

The  master  is  only  in  case  of  necessity  permitted  to  undertake 
extraordinary  repairs  and  outlay,  even  when  he  may  be  able  to  defray 
the  expense  with  funds  belonging  to  the  owner  over  which  he  may 
have  control. 

If  he  is  unable  to  procure  the  requisite  funds  to  provide  for  an 
urgent  necessity  in  any  other  way  than  either  by  bottomry  or  by  the 
sale  of  superfluous  appurtenances  or  provisions  of  the  ship,  he  shall 
adopt  that  alternative  which  entails  the  least  detriment  upon  the 
owner. 

After  his  return  to  the  port  of  registry,  and  otherwise  as  often  as 
it  is  demanded,  he  shall  render  his  account  to  the  owner. 

Art,  604.  The  master  shall  take  every  possible  care  of  the  cargo 
during  the  voyage  in  the  interest  of  those  concerned  therein. 

When  special  measures  are  required  in  order  to  avoid  or  lessen  a 
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loss,  it  is  his  duty  to  protect  the  interest  of  those  concerned  in  the 
cargo  as  their  representative ;  to  take  their  instructions,  if  possible, 
and,  so  far  as  circumstances  admit,  to  carry  the  same  into  effect ;  other- 
wise, however,  to  act  according  to  his  Own  discretion,  and  generally  to 
take  every  possible  care  that  those  interested  in  the  cargo  are  speedily 
informed  of  such  occurrences,  and  of  the  measures  thereby  rendered 
necessary. 

He  is  particularly  in  such  cases  authorised  to  discharge  the  whole 
or  a  portion  of  the  cargo  ;  in  extreme  cases,  if  on  account  of  imminent 
deterioration  or  for  other  causes  a  considerable  loss  cannot  be  other- 
wise averted,  to  sell  or  hypothecate  it  for  the  purpose  of  providing 
means  for  its  preservation  and  further  transport ;  to  reclaim  it  in  case 
of  capture  or  detention  ;  or,  if  it  shall  have  been  otherwise  withdrawn 
from  his  charge,  to  take  all  extra-judicial  and  judicial  steps  for  its 
recovery. 

Art.  505.  When  the  prosecution  of  the  voyage  in  its  original 
direction  is  prevented  by  an  accident,  the  master  is  at  liberty  either  to 
continue  the  voyage  in  another  direction,  or  to  suspend  it  for  a  shorter 
or  longer  period,  or  to  return  to  the  port  of  departure,  according  to 
the  circumstances  and  to  the  instructions  received,  which  latter  are  to 
be  adhered  to  as  closely  as  possible. 

In  the  case  of  the  cancelling  of  the  contract  of  affreightment  he 
shall  act  according  to  the  provisions  of  Art.  634. 

Art.  506.  Even  in  the  cases  referred  to  in  Art.  504,  the  master  has 
no  right  to  conclude  any  business  transaction  upon  the  personal  credit 
of  the  parties  interested  in  the  cargo,  unless  by  virtue  of  a  power  of 
attorney  authorising  him  to  do  so. 

Art.  507.  With  the  exception  of  the  cases  stated  in  Art.  504,  the 
master  has  only  the  right  to  hypothecate  the  cargo,  or  to  dispose  of 
portions  thereof  by  sale  or  conversion,  when  and  in  so  far  as  it  is 
necessary  for  the  purpose  of  prosecuting  the  voyage. 

Art.  508.  If  the  necessity  originates  in  a  General  Average,  and  if 
the  master  has  an  option  of  remedies,  he  shall  take  that  alternative 
which  entails  the  least  detriment  to  the  parties  interestad. 

Art.  509.  When  the  case  is  not  one  of  a  General  Average,  the 
mfiLster  shall  not  take  a  bottomry  bond  on  the  cargo,  or  dispose  of  por- 
tions of  the  same  by  sale  or  conversion,  unless  he  cannot  provide  for 
his  requirements  in  any  other  way,  or  unless  the  adoption  of  other 
measures  would  cause  a  disproportionate  damage  to  the  owner. 

In  such  cases,  also,  he  can  only  hypothecate  or  take  a  bottomry 
bond  on  the  cargo  together  with  ship  and  freight.     (Art.  681,  par.  2.) 
He  shall  resolve  upon  taking  a  bottomry  bond  in  preference  to  sale, 
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unless  a  disproportionate  damage  would   be  caused  thereby  to  the 
owner. 

Art.  510.  Taking  a  bottomry  bond  on  the  cargo,  or  disposing  of 
portions  of  the  same  by  sale  or  conversion,  shall  be  considered  in  the 
cases  contemplated  in  the  foregoing  Article  as  credit  transactions  (Arts. 
497  and  757,  No.  7)  entered  into  for  account  of  the  owner-. 

Art,  511.  The  enactments  of  Art.  497  are  to  be  applied  with  respect 
to  the  validity  of  legal  transactions  entered  into  by  the  master  in  the 
cases  contemplated  by  Articles  504  and  507-509. 

Art,  512.  The  master  does  not  require  the  special  power  of  attorney, 
which  may  be  prescribed  by  the  laws  of  the  various  countries,  in  order 
to  transact  the  legal  and  other  business  to  which  he  is  authorised  by 
Articles  495,  496,  497,  499,  504,  507-509. 

Art,  513.  The  master  is  bound  to  place  to  the  credit  of  the  owner's 
account  every  amount  which,  in  addition  to  the  freight,  he  may  receive 
from  the  charterer,  shipper,  or  consignee  of  the  cargo,  such  as  primage 
or  anything  in  the  shape  of  remuneration  or  gratuity,  or  under  anv 
denomination  whatsoever. 

Art,  514.  The  master  shall  take  no  goods  on  board  for  his  own 
account  without  the  consent  of  the  owner.  If  he  acts  to  the  contrary, 
he  shall  pay  to  the  owner  the  highest  freight  charged  at  the  loading 
port  for  such  voyages  and  goods  at  the  time  of  shipment,  without  pre- 
judice to  the  right  of  the  owner  of  enforcing  higher  damages,  which  he 
may  be  able  to  prove. 

Art,  515.  The  master  can  be  discharged  by  the  owner  at  any  time, 
any  agreement  to  the  contrary  notwithstanding,  but  without  prejudice 
to  his  claim  of  indemnity. 

Art,  516.  When  the  master  has  been  discharged  because  he  has 
been  found  to  be  incapable,  or  because  he  neglects  his  duty,  he  shall 
receive  only  so  much  of  his  wages,  including  all  other  stipulated  emolu- 
ments, as  he  has  earned  up  to  the  time  of  his  discharge. 

Art,  517.  When  the  master,  who  has  been  engaged  for  a  particular 
voyage,  is  discharged,  because  such  voyage  cannot  be  commenced  or  be 
continued  on  account  of  war,  embargo,  or  blockade,  or  on  account  of  a 
prohibition  of  importation  or  exportation,  or  from  any  other  accident 
happening  to  ship  or  cargo,  he  shall  in  such  cases  also  receive  only  so 
much  of  his  wages,  including  all  other  stipulated  emoluments,  as  he  has 
earned  up  to  that  time.  The  same  rule  applies  when  a  master,  ap- 
pointed for  an  indefinite  period,  is  discharged  after  he  has  undertaken 
the  performance  of  a  particular  voyage. 

If  in  any  of  the  above  cases  the  discharge  takes  place  in  the  course 
of  the  voyage,  the  master  is  entitled  at  his  option  either  to  a  free  pas- 
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sage  to  the  port  where  he  has  been  engaged,  or  to  a  corresponding 
indemnity. 

When  a  claim  for  a  free  return-passage  is  established  according  to 
the  provisions  of  this  code,  it  includes  also  the  maintenance  during  the 
voyage. 

Art,  518.  When  a  master,  who  has  been  engaged  for  an  indefinite 
period,  is  discharged  for  other  reasons  than  those  stated  in  Articles  516 
and  517  after  he  has  undertaken  a  particular  voyage,  he  shall  receive, 
besides  what  is  due  to  him,  according  to  the  provisions  of  the  last 
article,  two  months'  wages  if  the  discharge  has  taken  place  in  a 
European  port,  or  four  months'  wages  if  it  has  taken  place  in  a  non- 
European  port. 

In  no  case,  however,  shall  he  be  entitled  to  more  than  he  would 
have  received  if  he  had  completed  the  whole  of  the  voyage. 

Art.  519.  Should  the  pay  have  been  fixed  at  a  lump  sum  for  the 
whole  voyage,  the  wages  earned  in  the  cases  contemplated  by  Articles 
516-518  shall  be  calculated  in  proportion  to  the  services  rendered,  to 
the  part  of  the  voyage  actually  performed,  and  to  the  lump  sum  origi- 
nally fixed.  As  basis  for  the  computation  of  the  wages,  with  respect 
to  the  two  or  four  months  stipulated  by  Art.  518,  shall  be  taken  the 
average  duration  of  the  voyage,  including  the  time  of  loading  and  dis- 
charging, due  regard  being  had  to  the  condition  of  the  vessel. 

Art,  520.  When  the  return  voyage  of  the  vessel  does  not  terminate 
in  the  port  of  registry,  the  master,  who  has  been  engaged  for  the 
voyage  out  and  home,  or  for  an  unlimited  period,  shall  receive  a  free 
return-passage  to  the  port  where  he  had  been  engaged,  with  his  wages 
during  the  voyage,  or  at  his  option  a  corresponding  indemnity. 

Art.  521.  When  the  master  has  been  engaged  for  an  unlimited 
period,  he  is  bound  as  soon  as  he  has  entered  upon  a  voyage  to  remain 
in  such  service  until  the  vessel  has  returned  to  the  port  of  registry,  or 
to  a  home  port,  and  its  discharge  has  been  completed. 

He  can,  however,  demand  his  discharge  after  two  years*  service 
from  the  date  of  his  first  departure,  when  the  vessel  at  the  time  of  his 
giving  notice  is  in  a  European  port,  or  after  three  years'  service  when 
it  is  in  a  non-European  port.  He  shall  in  such  a  case  allow  the  owner 
sufficient  time  to  replace  him,  and  continue  his  duties  meanwhile,  and, 
at  all  events,  complete  the  current  voyage. 

If  the  owner  immediately  after  receiving  the  notice  has  given 
orders  for  the  return  voyage,  the  master  is  bound  to  bring  the  vessel 
home. 

Art.  522.  If  the  master  be  dismissed  against  his  will,  the  share 
which  he  may  have  in  the  vessel  as  part-owner  by  virtue  of  an  agree- 
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raent  with  the  other  owners,  must  at  his  demand  be  taken  and  paid  for 
by  the  other  owners  at  a  valuation  to  be  made  by  competent  persons. 
This  right  of  the  master  ceases  if  he  unduly  delays  the  notice  that  he 
intends  to  avail  himself  of  it. 

Art,  523.  When  after  the  commencement  of  the  voyage  the  master 
is  invalided  or  wounded,  the  owner  has  to  bear  the  expenses  of  his 
care  and  restoration  to  heahh — 

(1)  If  the  master  returns  in  the  vessel,  and  if  the  return  vovage 

terminates  in  the  port  of  registry,  or  in  the  port  where  he 
has  been  hired,  up  to  the  termination  of  the  return  voyage. 

(2)  If  he  returns  in  the  vessel  and  the  voyage  does  not  terminate 

in  either  of  the  aforesaid  ports  up  to  the  expiration  of  six 
months  after  the  termination  of  the  return  voyage. 

(3)  If  it  has  been  necessary  to  leave  him  behind  ashore  during  the 

voyage,  up  to  the  expiration  of  six  months  after  the  time 
when  the  vessel  has  continued  its  voyage. 

In  the  two  latter  cases  he  is  also  entitled  to  a  free  return-passage 
(Art.  517)  or,  at  his  option,  to  a  corresponding  indemnity. 

When  the  master  has  been  invalided  or  wounded  after  the  com- 
mencement of  the  voyage,  he  shall  receive,  if  he  returns  in  the  vessel^ 
his  wages,  including  all  other  stipulated  emoluments,  until  the  termi- 
nation of  the  return  voyage,  and,  if  he  has  been  left  behind  ashore,  up 
to  the  day  on  which  he  leaves  the  vessel. 

If  the  master  has  been  injured  in  the  defence  of  the  vessel,  he  is 
besides  entitled  to  a  fair  r3ward,  which,  if  necessary,  shall  be  fixed  by 
the  judge. 

Art,  524.  When  the  master  dies  after  having  entered  upon  his 
duties,  the  owner  shall  pay  his  wages,  including  all  other  stipulated 
emoluments,  up  to  the  day  of  his  death ;  if  death  has  occurred  after 
the  commencement  of  the  voyage,  the  owner  shall  also  bear  the  funeral 
expenses. 

In  case  the  master  be  killed  in  defence  of  the  vessel,  the  owner 
shall  besides  make  a  fair  compensation,  which,  if  necessary,  shall  be 
fixed  by  the  judge. 

Art,  525.  The  provisions  of  Art.  453  are  also  to  be  applied  to  the 
claims  mentioned  in  Articles  523  and  524. 

Art,  526.  The  master  shall  take  care  to  have  the  protest  extended 
when  the  vessel  has  been  lost,  and  in  general  he  shall  protect  the 
interest  of  the  owner  as  long  as  it  is  necessary.  He  shall,  however, 
continue  to  receive  during  such  period  his  wages  and  payment  of  the 
cost  of  maintenance.  The  owner  is  personally  liable  for  such  wages 
and  such  costs  of  maintenance.     The  master  retains  his  claim  to  a  free 
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return-passage  (Art.  517),  or,  at  his  option,  to  a  corresponding  indem- 
nity, subject  to  the  provisions  of  Art.  453. 

Art  527.  This  code  does  not  affect  the  laws  of  the  various  countries 
as  regards  the  qualifications  required  of  the  master. 


FOURTH  PART.» 
As  to  the  Crew, 


Art,  528.  The  *  crew '  comprises  all  officers  of  the  ship  except  the 
master  ;  and  in  like  manner  the  word  *  seaman  '  includes  every  ship's 
officer  except  the  master. 

Art,  529.  The  conditions  of  the  agreement  made  with  the  crew 
shall  be  stated  in  the  ship's  articles. 

Art,  530.  When  a  seaman  has  been  engaged  after  the  articles  have 
been  drawn  up,  the  stipulations  made  with  the  other  seamen,  according 
to  the  contents  of  the  said  articles,  shall  be  applied  to  him  in  default 
of  any  arrangement  to  the  contrary ;  he  shall  more  especially  be  en- 
titled only  to  the  same  wages  which,  according  to  the  articles,  are  due 
to  the  other  seamen  of  his  class. 

Art,  531.  The  obligation  of  the  crew  to  go  on  board  and  enter  upon 
their  duties  commences,  unless  any  other  agreement  has  been  made, 
from  the  time  of  their  engagement.  The  wages  are  to  be  paid  from 
the  same  period,  in  default  of  any  arrangement  to  the  contrary. 

Art,  532.  The  master  can  cause  any  seaman,  who,  after  having  been 
engaged,  neglects  to  enter  upon  or  continue  to  do  his  duties,  to  be 
forcibly  compelled  to  perform  the  same. 

Art.  533.  The  seaman  shall  unhesitatingly  obey  the  orders  of  the 
master  with  regard  to  the  service  of  the  ship,  and  he  shall  at  all  times 
perform  every  work  entrusted  to  him  with  regard  to  ship  and  cargo. 

He  shall  be  subject  to  the  disciplinary  power  of  the  master.  The 
further  regulations  concerning  the  disciplinary  power  of  the  master  are 
reserved  to  the  laws  of  the  various  countries. 

Art.  534.  The  seaman  shall  not  bring  any  goods  on  Iward  without 
permission  of  the  master.  He  shall  pay  the  highest  freight  paid  at  the 
loading-port  for  such  voyage  and  goods  at  the  time  of  shipment  for  any 

'  The  fourth  part  of  the  German  General  Mercantile  Law,  incliiding  Arts,  528- 
656,  baB  been  repealed  by  the  law  regarding  ships'  masters  and  seamen  of  December 
27,  1872.  (Vide  translation,  p.  790).  But  as  in  several  parts  of  these  enact- 
ments reference  is  made  to  statements  contained  in  the  old  law,  which  woald 
be  unintelligible  if  not  before  the  reader,  these  repealed  articles  are  nevertheless 
reprinted. 
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goods  shipped  by  him  contrary  to  this  prohibition,  whether  for  himself 
or  for  others,  without  prejudice  to  any  claims  for  higher  damages  that 
may  be  proved. 

The  master  is  also  authorised  to  throw  the  goods  overboard  if  they 
endanger  the  ship  or  cargo. 

The  laws  of  the  various  countries  inflicting  additional  penalties 
upon  any  contravention  of  this  prohibition  are  not  affected  by  this 
enactment. 

ArL  535.  The  seaman  is  bound,  if  so  required,  to  assist  at  the 
extending  of  the  protest  and  to  confirm  his  deposition  by  oath. 

Art  536.  In  default  of  another  agreement  the  wages  shall  not  be 
paid  to  the  seaman  until  after  the  termination  of  the  voyage ;  or  on 
his  discharge,  if  the  same  takes  place  before  that  time.  The  laws  of 
the  various  countries,  and,  in  default  thereof,  the  custom  of  the  port 
of  registry,  shall  determine  what  advances  and  payments  on  account 
shall  be  made  before  the  commencement  of  and  during  the  voyage. 

ArL  537.  The  seaman  shall  not  sue  the  master  before  a  foreign  law 
court.  If  he  acts  contrary  to  this  provision  he  shall  not  only  answer 
for  the  loss  occasioned  thereby,  but  he  shall  also  forfeit  the  wages  earned 
up  to  that  time. 

In  cases  of  need  he  may  apply  to  his  country's  consul,  or  to  that 
consul  who  is  authorised  to  act  in  his  place,  and  in  default  of  such  to 
the  consul  of  any  other  German  State,  in  order  to  obtain  a  provisional 
decision. 

Each  party  shall  provisionally  submit  to  the  decision  of  the  consul, 
without  prejudice  to  the  right  of  enforcing  their  claims,  after  the  ter- 
mination of  the  voyage,  before  the  competent  authority. 

Art.  538.  Unless  the  agreement  contains  provisions  to  the  contrary, 
the  seaman  shall  remain  in  the  service  during  the  whole  of  the  voyage, 
including  intermediate  trips,  if  any,  and  until  the  termination  of  the 
return  voyage. 

If  the  return  voyage  does  not  terminate  in  the  port  of  registry,  he 
is  entitled  to  a  free  return-passage  (Art.  517)  to  the  port  where  he  has 
been  engaged,  and  to  the  payment  of  his  wages  during  the  voyage,  or, 
at  his  option,  to  a  corresponding  indemnity. 

Art.  539.  If,  after  the  termination  of  the  outward  voyage,  an  inter- 
mediate voyage  has  been  decided  upon,  or  if  an  intermediate  voyage 
has  been  terminated,  the  seaman  may  demand  his  discharge  after  two 
years  from  his  engagement,  if  the  vessel,  at  the  time  of  his  giving 
notice,  is  in  a  European  port,  or  after  three  years  if  it  is  in  a  non- 
European  port.  On  his  discharge  the  seaman  shall  receive  his  wages 
earned  up  to  that  time,  but  no  other  indemnity. 

z  z  2 
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But  the  discharge  cannot  be  demanded  when  the  return  voyage  has 
been  ordered. 

Art  540.  The  foregoing  Article  does  not  apply  when  the  seaman  has 
engaged  himself  for  a  longer  time. 

An  engagement  for  an  unlimited  period,  or  with  the  general  con- 
dition that  after  the  termination  of  the  outward  voyage  the  agreement 
shall  be  continued  for  all  voyages  that  might  be  resolved  upon,  shall  not 
be  considered  as  an  engagement  for  a  longer  time. 

ArL  541,  In  default  of  another  agreement,  an  increase  of  wages,  if 
payable  by  time,  shall  take  place  for  the  seamen  who  shall  have  served 
since  the  outward  voyage^  in  all  cases  where  a  vessel  remains  abroad 
longer  than  two  years. 

The  amount  of  the  increase  shall  be  fixed  by  the  laws  of  the  various 
countries. 

Art,  542.  The  engagement  terminates  when  the  owner  loses  the 
vessel  through  an  unforeseen  incident,  more  especially — 
If  it  is  lost  by  accident. 

If  it  has  been  condemned  as  incapable  or  unworthy  of  repair 
(Art.  444),  and  if,  in  the  latter  case,  it  is  sold,  without  delay, 
by  public  auction. 
If  it  is  captured  by  pirates. 

If  it  is  seized  or  detained  and  condemned  as  good  prize. 
In  such  a  case  the  seaman  shall  not  only  receive  the  wages  he  may 
have  earned,  but  also  a  free  return-passage  to  the  port  where  he  has  been 
engaged,  or,  at  the  option  of  the  master,  a  corresponding  indemnity. 

He  is  bound  to  render  assistance  in  salvage  on  continuation  of  his 
wages,  and  to  assist  in  the  extending  of  the  protest,  on  payment  of 
travelling  expenses  and  for  loss  of  time.  The  owner  is  personally 
liable  for  these  expenses ;  but  in  all  other  respects  he  is  only  answerable 
subject  to  the  provisions  of  Art.  453. 

ArL  543.  The  master  can,  besides  in  the  cases  provided  for  in  the 
agreement,  discharge  the  seaman  before  the  expiration  of  his  time  of 
service  — 

(1)  As  long  as  the  voyage  has  not  yet  been  commenced,  if  the  sea- 

man is  incapable  for  the  service  for  which  he  has  engaged  ; 
if  such  incapacity  is  not  found  out  until  later,  the  master  is 
entitled  to  disrate  the  seaman,  and  to  lower  his  wages  in 
proportion ;  the  mate  is  excepted  from  this  provision. 

(2)  If  the  seaman  commits  a  gross  offence  against  his  duty,  more 

especially  if  he  is  guilty  of  repeated  disobedience  or  con- 
tinued refractory  conduct,  of  smuggling,  or  of  any  action 
subject  to  severe  punishment. 
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(3)  If  the  seaman  is  infected  with  syphilitic  disease,  or  if,  by  doing 

a  prohibited  act,  lie  has  become  invaUded  or  wounded,  and 
thereby  incapacitated  to  work. 

(4)  If  the  voyage  for  which  the  seaman  has  been  engaged  cannot 

be  commenced  or  continued  on  account  of  war,  embargo,  or 
blockade,  or  on  account  of  a  prohibition  of  exportation  or 
importation,  or  on  account  of  any  other  casualty  happening 
to  ship  or  cargo. 

Art.  544.  In  the  cases  stated  under  Nos.  1-3  of  Art.  543,  the  sea- 
man is  not  entitled  to  more  than  the  wasge  earned ;  in  the  cases  of 
No.  4  he  is  entitled,  when  the  discharge  occurs  after  the  commence- 
ment of  the  voyage,  not  only  to  the  wages  earned  but  also  to  a  free 
return-passage  (Art.  517)  to  the  port  where  he  has  been  engaged,  or, 
at  the  option  of  the  master,  to  a  corresponding  indemnity. 

The  laws  of  the  various  countries  subjecting  the  seaman  to  the 
loss  of  the  wages  earned  in  cases  of  violation  of  duty  (No.  2)  are  not 
affected  by  the  foregoing  enactment. 

It  is  also  reserved  to  the  laws  of  the  various  countries  to  permit 
the  involuntary  discharge  of  the  seamen  without  any  or  with  only 
partial  indemnity  in  other  cases  than  those  stated  in  Art.  543. 

Art.  545.  A  seaman  engaged  for  the  voyage  who  may  be  discharged 
before  the  termination  of  the  contract  for  other  reasons  than  those 
stated  in  Articles  543  and  544,  shall,  if  the  discharge  takes  place 
before  commencing  the  voyage,  retain  as  an  indemnity  the  deposit  and 
advances  received,  provided  the  sum  is  not  above  the  amount  usually 
so  advanced. 

When  no  deposits  or  advances  have  been  given,  he  is  entitled  to 
one  month's  wages  as  an  indemnity. 

If  the  discharge  occurs  after  the  commencement  of  the  voyage,  he 
shall  receive,  besides  the  wages  earned,  two  months'  wages  if  he  has 
been  discharged  in  a  European  port,  or  four  months'  wages  if  he  has 
been  discharged  in  a  non-European  port,  but  he  shall  not  receive  more 
than  he  would  have  been  paid  if  he  had  only  been  discharged  at  the 
termination  of  the  voyage. 

He  is,  moreover,  entitled  to  a  free  return-passage  (Art.  517)  to  the 
port  where  he  has  been  engaged,  or,  at  the  option  of  the  master,  to  a 
corresponding  indemnity. 

Art.  546.  When  the  wages  have  been  fixed  in  a  lump  sum,  the 
wages  earned  (Articles  537,  539,  542,  544,  545)  and  the  wages  for  one, 
two,  or  four  months  (Art.  545)  shall  be  calculated  accor  ing  ot 
Art.  519. 

Art.  547.  The  seaman  is  entitled  to  demand  his  discharge  wheD  the 
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master  is  guilty  of  a  gross  violation  of  his  duties  towards  him,  more 
especially  of  severe  ill-treatment,  and  of  withholding  food  and  drink 
without  sufficient  reason. 

The  seaman  who  takes  his  discharge  for  such  a  reason  shall  have 
the  same  claims  as  in  the  case  contemplated  by  Art.  545. 

The  laws  of  the  various  countries  may  determine  whether,  and  for 
what  other  causes,  the  seaman  shall  be  entitled  to  demand  his  dis- 
charge. 

The  seaman  demanding  his  discharge  shall  not  quit  the  service  in  a 
foreign  country  without  the  consent  of  the  competent  consul  (Art. 
537). 

Art,  548.  If  a  seaman  becomes  invalided  or  wounded  after  having 
entered  the  sei'vice,  the  owner  shall  defray  the  expenses  of  his  care  and 
restoration — . 

(1)  If  the  seaman  on  account  of  the  disease  or  wound  did  not  com- 

mence the  voyage,  up  to  the  expiration  of  three  months 
from  the  time  he  became  invalided  or  wounded  ; 

(2)  If  he  enters  upon  the  voyage  and  returns  in  the  vessel  to  the 

port  of  registry,  or  the  port  where  he  has  been  engaged,  up 
to  the  expiration  of  three  months  from  the  return  of  the 
ship; 

(3)  If  he  enters  upon  the  voyage  and  returns  in  the  vessel,  but  in 

case  the  voyage  does  not  terminate  in  either  of  the  aforesaid 
ports,  then  up  to  the  expiration  of  six  months  from  the 
return  of  the  ship ; 

(4)  If  he  had  to  be  left  behind  ashore  during  the  voyage,  up  to  the 

expiration  of  six  months  from  the  time  that  the  vessel  has 
continued  its  voyage. 
In  the  two  latter  cases  the  seaman  is  also  entitled  to  a  free  return- 
passage  (Art.  517)  to  the  port  where  he  has  been  engaged,  or,  at  the 
option  of  the  owner,  to  a  corresponding  indemnity. 

Art,  549.  The  invalided  or  wounded  seaman  shall  receive  his 
wages — 

If  he  does  not  commence  his  voyage,  up  to  the  time  of  discon- 
tinuing his  duties; 
If  he  enters  upon  the  voyage  and  returns  in  the  vessel,  up  to 

the  termination  of  the  return  voyage ; 
If  he  had  to  be  left  behind  ashore  during  the  voyage,  up  to  the 
day  on  which  he  leaves  the  vessel. 
If  the  seaman  has  been   injured  in  defence  of  the  vessel,  he  is 
besides  entitled  to  a  fair  reward,  which,  if  necessary,  sliall  be  fixed  by 
tlie  judge. 
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Art.  550.  The  Articles  548  and  549  are  not  to  be  applied  to  seamen 
whose  disease  or  wounds  have  b6en  caused  by  their  own  prohibited 
acts  or  who  are  suffering  from  syphilitic  complaints. 

Art,  551.  When  a  seaman  dies  after  having  entered  the  service,  the 
o^Tier  shall  pay  the  wages  (Art.  546)  earned  up  to  the  day  of  his  death 
and  defray  the  funeral  expenses.  When  a  seaman  has  been  killed 
while  defending  the  vessel,  the  owner  has,  in  addition,  to  pay  a  fair 
compensation,  which,  if  necessary,  is  to  be  fixed  by  the  judge. 

As  regards  the  property  left  on  board  by  the  seaman  who  died 
during  the  voyage,  the  master  shall  make  an  inventory  thereof,  take 
care  of  the  effects,  and  sell  the  same,  if  necessary. 

Art.  552.  The  enactments  of  Art.  453  are  equally  applicable  to  the 
claims  mentioned  in  Articles  548,  549,  and  551. 

Art.  553.  It  is  reserved  to  the  laws  of  the  various  countries  to  define 
the  conditions  without  wliich  no  seaman  can  be  left  behind  in  a  foreign 
country  against  his  will,  and,  at  the  same  time,  to  regulate  the  master's 
proceedings  in  such  a  case. 

Art.  554.  Persons  not  belonging  to  the  crew,  but  appointed  on  board 
a  vessel  as  engineers,  stewards,  or  in  any  other  capacity,  shall,  in  so  far 
as  the  contrary  has  not  been  agreed  upon,  be  subject  to  the  same  rights 
and  duties  as  have  been  enacted  in  this  part  with  respect  to  the  crew. 

No  difference  shall  be  made  whether  they  have  been  engaged  by  the 
master  or  by  the  owner. 

Art.  555.  The  share  in  the  freight  or  in  the  profits  which  may  have 
been  accorded  to  the  seaman  shall  not  be  considered  as  wages  in  the 
sense  of  this  part. 

Art.  556.  It  is  reserved  to  the  laws  of  the  various  countries  to  com- 
plete the  provisions  of  this  part,  as  well  with  reference  to  the  matter  of 
wages  mentioned  in  the  foregoing  Article  as  in  other  respects. 


FIFTH   PART. 

Concerning  Freight  earned  by  the  Conveyance  of  Goods. 

Art.  557.  The  cdhtract  of  affreightment  for  the  conveyance  of  goods 
refers  either — 

(1)  To  the  whole  vessel,  or  to  a  proportionate  part  of,  or  to  a  specially 

defined  space  in,  the  same  ;  or, 

(2)  To  single  packages  (general  cargo). 

Art.  558.  When  the  whole  vessel,  or  a  proportionate  part  of,  or  a  spe- 
cially defined  space  in,  the  same,  is  being  let,  each  party  may  demand 
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that  with  respect  to  the  contract  a  document  in  writing  be  executed 
(charter-party). 

Art,  559.  When  a  whole  vessel  is  chartered,  the  cabin  is  not  included, 
but  without  the  consent  of  the  charterer,  no  goods  are  allowed  to  be 
sdiipped  in  the  same. 

Art  560.  In  case  of  a  contract  of  affreightment  of  whatever  nature 
the  shipowner  *  is  bound  to  deliver  the  vessel  in  a  seaworthy  condition 
(Art.  557). 

He  is  answerable  to  the  charterer  for  every  damage  arising  from  the 
defective  condition  of  the  vessel,  unless  the  defects  could  not  have  been 
discovered  in  spite  of  all  possible  care. 

Art  561.  The  master  shall,  for  the  purpose  of  taking  in  the  cargo, 
remove  the  vessel  to  the  place  assigned  to  him  by  the  charterer,  or, 
when  the  vessel  has  been  chartered  by  more  than  one  party,  then  by  all 
the  charterers. 

The  master  shall  remove  the  vessel  to  the  loading-place  customary 
at  the  port,  if  the  aforesaid  notice  has  not  been  given  in  time,  or  if  tlie 
same  place  is  not  assigned  by  all  the  charterers,  or  if  the  depth  of  the 
water,  the  safety  of  the  vessel,  or  the  local  regulations  or  arrangements 
do  not  permit  compliance  with  their  orders. 

Art.  562.  In  default  of  an  agreement  to  the  contrary,  or  other  re- 
gulations at  the  port  of  loading,  or  if  none  exist,  then  of  other  local 
customs,  the  goods  shall  be  brought  free  alongside  of  the  vessel  by  the 
charterer,  while  the  expense  of  taking  them  into  the  vessel  shall  be 
borne  by  the  shipowner. 

Art.  563.  The  shipowner  is  bound  to  accept  other  goods  tendered  to 
him  by  the  charterer  for  shipment  to  the  same  port  instead  of  those 
originally  agreed  to,  provided  his  position  is  not  thereby  altered  to  his 
disadvantage. 

This  provision  does  not  apply  when  the  goods  have  been  specially 
named  in  the  contract  and  not  merely  generally  described  by  their  class 
or  sort. 

Art,  564.  The  charterer  or  shipper  who  gives  a  wrong  description  of 
the  goods  shipped,  or  who  ships  contraband  of  war,  or  goods  the  exporta- 
tion of  which,  or  their  importation  into  the  port  of  destination,  has  been 
prohibited,  or  who  violates  at  the  shipment  the  legal  regulations,  and 
more  especially  the  laws  of  police,  excise,  and  customs — if  any  blame 
attaches  to  him — becomes,  not  only  answerable  for  the  delay  caused 

^  The  original  expression  is '  verfrachter/— one  who  lets  the  vessel ;  the  English 
language  not  having  a  word  corresponding  to  this  expression,  I  have  taken  *  ship- 
owner '  to  designate  the  party  who  in  almost  all  cases  is  the  only  one  justified  to 
let  a  vessel  cither  himself  or  through  his  legal  representative. 
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through  his  conduct  and  for  all  other  loss,  to  the  shipowner,  but  also 
to  all  other  parties  mentioned  in  the  first  part  of  Art.  479. 

His  liability  towards  the  other  parties  is  not  excluded  by  the  fact  of 
his  having  acted  with  the  consent  of  the  master. 

The  seizure  of  the  goods  gives  him  no  right  to  refuse  the  payment 
of  the  freight.  When  the  goods  endanger  the  vessel  or  the  remainder 
of  the  cargo,  the  master  may  land  them,  or,  on  urgent  necessity,  throw 
them  overboard. 

Art.  565.  Whoever  ships  any  goods  on  board  without  the  knowledge  of 
the  master  shall  likewise  be  answerable  for  any  damage  resulting  there- 
from, in  conformity  with  the  foregoing  Article.  The  master  may  reland 
such  goods,  or,  if  necessary,  throw  them  overboard  if  they  endanger  the 
vessel  and  the  rest  of  the  cargo.  When  the  master  has  kept  them  on 
board,  they  must  pay  the  highest  freight  charged  at  the  loading  port, 
at  the  time  of  shipment,  in  respect  to  such  voyages  and  goods. 

Art.  566.  Without  permission  being  given  by  the  charterer  the  ship- 
owner is  not  at  liberty  to  ship  the  goods  in  another  vessel.  If  he  acts 
contrary  to  this  provision,  he  is  answerable  for  all  damages  of  which  he 
does  not  prove  that  they  would  have  arisen  and  remained  at  the  debit 
of  the  charterer,  even  if  the  goods  had  not*  been  shipped  in  another 
vessel. 

This  Article  does  not  apply  to  transhipments  in  other  vessels  which 
in  cases  of  distress  take  place  after  the  commencement  of  the  voyage. 

Art,  567.  Without  the  consent  of  the  shipper  his  goods  shall  not  be 
shipped  on  deck  or  suspended  at  the  sides  of  the  vessel. 

It  is  reserved  to  the  laws  of  the  various  countries  to  decree  that  the 
foregoing  enactment,  as  far  as  it  relates  to  deckloads,  shall  not  apply  to 
the  coasting  trade. 

Art.  568.  When  the  whole  vessel  has  been  chartered,  the  master 
shall  inform  the  charterer  as  soon  as  he  is  ready  and  prepared  to  take 
the  cargo  on  board. 

The  loading-days  count  from  the  day  after  that  on  which  the  notice 
has  been  given. 

If  so  agreed,  the  shipowner  shall  wait  for  the  cargo  even  beyond 
the  loading-days  (days  on  demurrage). 

Unless  an  agreement  to  the  contrary  has  been  made,  no  extra 
remuneration  can  be  demanded  for  the  time  fixed  for  loading.  The 
charterer  is,  however,  bound  to  pay  the  shipowner  an  indemnity  for 
the  extra  time  (demurrage). 

Art.  569.  If  the  loading-days  have  not  been  fixed  by  contract,  they 
are  determined  by  the  local  regulations  at  the  port  of  shipment,  and  in 
default  by  the  local  custom.     Should  such  local  custom  not  exist,  a 
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fair  period  of  time  according  to  the  circumstances  of  the  case  shall  be 
taken  as  the  time  for  loading. 

When  it  has  been  contracted  that  a  vessel  shall  wait  beyond  the 
lay-days  on  payment  of  demurrage,  but  when  the  duration  of  the  time 
has  not  been  fixed,  it  shall  be  taken  at  fourteen  days. 

When  the  contract  contains  only  the  sum  payable  for  demurrage, 
it  shall  be  considered  that,  although  the  vessel  is  bound  to  lie  on  de- 
murrage, the  duration  of  the  time  has  not  been  settled. 

Art,  570.  When  the  duration  of  the  loading  days,  or  the  day  on 
which  they  shall  expire,  has  been  fixed  by  agreement,  the  days  on 
demurrage  begin  at  once  at  the  expiration  of  the  loading-days. 

In  default  of  such  agreement,  the  days  on  demurrage  commence 
only  after  the  shipowner  has  given  notice  to  the  charterer  that  the 
loading  days  have  expired.  The  shipowner  can  give  notice  to  the 
charterer  even  before  the  termination  of  the  loading-days  on  what  day 
he  considers  them  expired.  In  this  case  no  further  nt)tice  on  the  part 
of  the  shipowner  is  required  at  the  expiration  of  the  loading-days  and 
the  beginning  of  the  days  on  demurrage. 

Art,  571.  After  the  expiration  of  the  loading-days,  or  in  case  a 
further  term  on  demurrage  has  been  agreed  to,  the  shipowner,  after  the 
expiration  of  such  term,  is  not  obliged  to  wait  any  longer  for  the  cargo. 
He  is,  however,  bound  to  give  to  the  charterer  at  least  three  days' 
notice  before  the  expiration  of  the  loading-days,  or  of  the  days  on 
demurrage,  of  his  intention  not  to  wait  any  longer. 

When  this  has  not  been  done,  the  loading-days,  or  the  days  on 
demurrage,  do  not  expire  until  the  notice  has  been  given  and  three 
days  have  elapsed  subsequently  to  its  delivery. 

The  three  days  mentioned  in  this  Article  shall  in  all  cases  be  con- 
sidered to  mean  running  calendar  days  without  interruption. 

Art,  572.  The  notices  of  the  shipowner,  mentioned  in  Articles  570 
and  571,  need  not  be  given  in  any  particular  form.  When  the 
charterer  refuses  satisfactorily  to  acknowledge  the  receipt  of  such  a 
notice,  the  shipowner  may  cause  a  public  document  to  be  executed 
thereupon  at  the  expense  of  the  charterer. 

Art,  573.  When  the  demurrage  has  not  been  stipulated  by  contract, 
it  shall  be  fixed  by  the  judge  at  his  discretion,  and,  if  necessary,  after 
examination  of  experts. 

In  fixing  the  demurrage,  the  judge  shall  take  into  consideration  the 
merits  of  the  case,  more  particularly  the  wages,  the  cost  of  keeping  the 
crew,  and  the  loss  of  freight  falling  upon  the  shipowner. 

Art,  574.  In  calculating  the  loading- days  and  the  days  on  demur- 
rage they  are  counted  as  running  days,  without  interruption  ;  more 
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particularly  are  included  Sundays  and  holidays,  as  well  as  those  days 
on  which  the  charterer  is  accidentally  prevented  from  delivering  cargo. 
Those  days  are,  however,  to  be  excluded  on  which,  by  reason  of  wind 
and  weather,  or  from  any  other  accident — 

(1)  The  delivery  to  the  vessel  not  only  of  the  stipulated,  but  also 

of  every  description  of  cargo  ;  or, 

(2)  The  taking  in  of  the  cargo 
has  been  prevented. 

Art.  575.  The  shipowner  is  entitled  to  demurrage  for  the  days 
during  which  he  has  been  longer  detained  owing  to  the  delivery  of  any 
kind  of  cargo  being  prevented,  even  when  such  prevention  has  occurred 
during  the  loading-days.  For  those  days,  however,  during  which  he 
has  been  detained  in  consequence  of  any  prevention  having  arisen  in 
the  taking  in  of  the  cargo,  no  demurrage  is  due,  even  if  such  prevention 
has  occurred  during  the  days  on  demurrage. 

Art,  576.  When  local  regulations  or  local  customs  determine  the 
duration  of  the  loading-days  according  to  Art.  569,  the  two  foregoing 
Articles  apply  to  the  calculation  of  the  same  only  so  far  as  the  local 
regulations  or  local  customs  do  not  decide  anything  to  the  contrary. 

Art,  577.  When  the  shipowner  has  stipulated  that  the  loading  must 
be  finished  by  a  certain  day,  he  is  not  obliged  to  wait  any  longer  be- 
cause the  delivery  of  every  description  of  cargo  (Art.  574,  No.  1)  has 
been  prevented. 

Art,  578.  In  case  the  shipowner  has  to  receive  the  cargo  from  a 
third  party,  and  when  such  third  party  cannot  be  found,  notwithstanding 
that  the  readiness  of  the  shipowner  to  take  the  cargo  on  board  has  been 
made  known  in  tlie  manner  customary  at  the  place,  or  when  such  third 
party  refuses  to  deliver  the  cargo,  the  shipowner  shall  at  once  inform 
the  charterer  thereof,  and  only  wait  for  the  cargo  until  the  expiration 
of  the  lofiwling-days,  but  not  during  the  days  on  demurrage  that  may 
have  been  stipulated,  unless  he  should  receive  instructions  to  the 
contrary  within  the  loading-days  from  the  charterer  or  his  represen- 
tative. 

When  an  undivided  period  of  time  has  been  fixed  for  loading  and 
discharging  the  vessel  together,  one-half  of  such  period  shall  be  con- 
sidered in  the  above-mentioned  case  as  the  time  stipulated  for  loading. 

Art,  579.  If  required  by  the  charterer,  the  shipowner  is  bound  to 
enter  upon  the  voyage  even  without  the  full  cargo  contracted  for.  In 
such  a  case,  however,  he  shall  not  only  receive  the  full  freight  and 
demurrage,  if  any,  but  he  may  also  demand  additional  security  for  so 
much  as  the  incomplete  cargo  does  not  offer  sufficient  security  for  the 
full  freight.      The  charterer  shall,  besides,  repay  any  additional  ex- 
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penses  arising  to  the  shipowner  on  account  of  the  incompleteness  of  the 
cargo. 

Art,  580.  Should  the  charterer  not  have  completed  the  delivery  of 
the  cargo  at  the  expiration  of  the  time  during  which  the  shipowner 
is  bound  to  wait  for  the  same  (lay-days),  the  shipowner  is  at  liberty, 
if  the  charterer  does  not  witlidraw  from  the  contract,  to  commence 
the  voyage,  and  to  enforce  the  claims  mentioned  in  the  foregoing 
Article. 

Art.  581.  Before  a  voyage  has  been  commenced,  whether  it  be  a 
single  or  a  compound  voyage,  the  charterer  may  withdraw  from  the 
contract,  on  paying  one-half  of  the  stipulated  freight  as  dead  freight. 

In  applying  this  provision,  the  voyage  shall  be  considered  as  having 
been  commenced — 

(1)  When  the  charterer  has  already  given  the  master  his  sailing 

orders  ; 

(2)  When  the  charterer  has  already  delivered  the  cargo  whoUy  or  in 

part,  and  the  lay-days  have  expired. 

Art.  582.  When  the  charterer  avails  himself  of  the  right  mentioned 
in  the  foregoing  Article  after  delivery  of  cargo,  he  shall  likewise  bear 
the  expenses  of  loading  and  discliarging,  and  pay  demurrage  for  the 
time  occupied  by  the  quickest  possible  unloading,  so  far  as  it  has 
not  been  completed  within  the  period  fixed  for  the  loading  (Art.  573). 

The  shipowner  shall  submit  to  the  delay  caused  by  such  unloading 
even  when  it  exceeds  the  stipulated  time  ;  he  shall,  however,  be  en- 
titled to  demurrage  for  the  period  after  the  expiration  of  the  same, 
and  to  an  indemnity  for  the  loss  occasioned  through  any  such  excess  of 
time,  provided  that  such  loss  can  be  proved  to  exceed  the  amount  of 
such  demurrage. 

Art.  583.  After  the  voyage  has  been  commenced  in  the  sense  of 
Art.  581,  the  charterer  can  only  withdraw  from  the  agreement,  and 
demand  the  unloading  of  the  goods,  on  paying  the  full  freight  as  well 
as  all  other  claims  of  the  shipowner  (Art.  615),  and  on  paying  or 
securing  the  claims  mentioned  in  Art.  616. 

In  case  of  such  unloading  the  charterer  shall  not  only  pay  the 
additional  expenses  thereby  incurred,  but  also  indemnify  the  shipowner 
for  the  loss  caused  by  the  delay. 

The  shipowner  is  not  obliged  to  alter  the  voyage  or  to  run  into  a 
port  for  the  purpose  of  such  unloading  of  the  goods. 

Art.  584.  The  charterer  shall  only  pay  two-thirds,  instead  of  the 
full  amount  of  the  freight,  as  dead  freight,  in  case  the  vessel  has  been 
chartered  for  the  round,  or  when  the  vessel,  for  the  purpose  of  per- 
forming the  contract,  has  to  make  a  voyage  from  another  port  in  order 
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to  take  in  the  cargo,  and  when  in  both  these  cases  such  withdrawal  has 
been  notified  before  commencement,  in  the  sense  of  Art.  581,  of  the 
return  voyage  or  the  voyage  out  of  the  loading  port. 

Art.  585.  In  other  compound  voyages  the  shipowner  shall  receive 
the  full  amount  of  the  freight  as  dead  freight  if  the  charterer  declares 
such  withdrawal  previous  to  the  commencement  of  the  last  part  of  the 
voyage  in  the  sense  of  Art.  581  ;  a  fair  portion  shall,  however,  be 
deducted,  if  there  is  reason  to  suppose  that,  by  the  cancelling  of  the 
contract,  the  shipowner  has  saved  expense,  and  has  had  an  opportunity 
of  earning  another  freight. 

When  the  parties  concerned  cannot  agree  as  to  the  deduction  and 
as  to  its  amount,  the  judge  shall  make  an  order  according  to  the  best 
of  his  judgment.  But  in  no  case  shall  such  deduction  exceed  one- half 
of  the  freight. 

Art,  586.  When  the  charterer  has  delivered  no  cargo  at  the  expira- 
tion of  the  waiting  time,  the  shipowner  is  no  longer  bound  by  the  con- 
tract, and  is  entitled  to  enforce  against  the  charterer  all  such  claims  as 
he  would  have  had  if  the  charterer  had  withdrawn  from  the  same 
(Articles  581,  584,  585). 

Art,  587.  The  freight  which  the  shipowner  receives  for  other  goods 
forming  part  of  cargo  shall  not  be  deducted  from  the  dead  freight. 

The  provisions  of  the  first  part  of  Art.  585  are,  however,  not  affected 
by  this  enactment. 

The  right  of  the  shipowner  to  claim  dead  freight  does  not  depend 
upon  the  actual  performance  of  the  voyage  contracted  for. 

The  right  of  the  shipowner  to  demand  demurrage  and  payment  of 
all  other  claims  which  he  may  be  entitled  to  make  (Art.  615)  is  not 
excluded  by  the  dead  freight. 

Art.  588.  If  a  proportionate  part  or  a  specially  defined  space  of  the 
vessel  has  been  chartered,  the  Articles  568-587  shall  apply  with  the 
following  modifications,  viz. — 

(1)  In  those  cases  where,  in  accordance  with  the  foregoing  enact- 

ments, the  shipowner  ought  to  have  been  satisfied  with  a 
portion  of  the  freight,  he  shall  receive  the  full  freight  as 
dead  freight,  unless  all  the  charterers  withdraw  from  the 
contract  or  deliver  no  carga 
The  freight  for  such  goods,  however,  which  the  shipowner 
has  engaged  in  lieu  of  those  not  delivered,  shall  be  deducted 
from  the  full  freight. 

(2)  In  the  cases  contemplated  by  Articles  582  and  583,  the  charterer 

cannot  demand   the  unloading  of  his  goods  if  the  voyage 
would  thereby  be  delayed,  or  a  transhipment  be  necessitated, 
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except  with  the  consent  of  the  whole  of  the  charterers  con- 
cerned. The  charterer  shall  besides  repay  all  costs  and  make 
good  any  loss  caused  by  such  unloading. 
Should  all  charterers  avail  themselves  of  the  right  of  such 
withdrawal,  the  provisions  of  Articles  582  and  583  remain 
in  force. 

Art,  589.  When  the  contract  of  aflfreightment  has  been  made  for  a 
general  cargo,  the  charterers  shall  deliver  the  goods  without  delay,  at 
the  demand  of  the  master. 

If  the  charterer  is  behind  time,  the  shipowner  is  not  bound  to  wait 
for  the  delivery  of  the  goods  ;  the  charterer,  nevertheless,  being  obliged 
to  pay  the  full  freight,  if  the  voyage  has  been  commenced  without  them. 
Allowance  is,  however,  to  bs  made  for  the  freight  of  such  goods  as  the 
owner  has  taken  in  lieu  of  those  not  originally  delivered. 

The  shipowner  intending  to  enforce  such  claim  for  the  full  freight 
against  the  charterer  in  arrear  shall,  under  penalty  of  the  loss  of  such 
dlaim,  give  notice  to  the  charterer  thereof  previous  to  the  departure  of 
the  vessel.     The  provisions  of  Art.  572  apply  to  the  aforesaid  notice. 

Art,  590.  The  charterer  can,  after  the  shipment  has  been  effected, 
withdraw  from  the  contract,  and  demand  the  discharge  of  his  goods  on 
paying  the  full  freight,  as  well  as  all  other  claims  of  the  shipowner 
(Art.  615),  and  on  paying  or  securing  all  such  claims  as  mentioned  in 
Art.  616,  only  in  accordance  with  the  first  part  of  Art.  588,  No.  2. 

The  provisions  of  the  last  paragraph  of  Art.  583  apply  equally  to 
these  cases. 

Art,  591.  When  a  vessel  is  laid  on  the  berth  for  a  general  cargo,  and 
the  time  of  departure  has  not  been  stipulated,  the  judge  shall,  on  the 
application  of  the  charterer,  and  according  to  the  circumstances  of 
the  case,  fix  the  date  beyond  which  the  commencement  of  the  voyage 
cannot  be  delayed. 

Art,  592.  In  all  cases  of  contracts  of  affreightment,  the  charterer 
shall  provide  the  master  with  all  documents  required  for  the  shipment 
of  his  goods  within  the  period  during  which  such  shipment  ought  to 
have  been  effected. 

Art,  593.  The  master  shall,  for  the  purpose  of  discharging  the 
cargo,  remove  the  vessel  to  such  place  as  is  assigned  to  him  by  the  party 
to  whom  the  cargo  is  to  be  delivered  (consignee),  or,  if  the  cargo  is  to 
be  delivered  to  several  parties,  to  such  place  as  is  assigned  to  him  by 
all  the  consignees. 

If  the  aforesaid  order  has  not  been  given  in  due  time,  or  if  the 
same  place  is  not  assigned  by  all  the  consignees,  or  if  the  depth  of  the 
water,  the  safety  of  the  vessel,  or  the  local  regulations  or  arrangements 
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do  not  permit  compliance  with  such  orders,  the  master  shall  remove  the 
vessel  to  such  place  of  discharge  as  is  customary  at  the  port. 

Art,  594.  In  default  of  an  agreement  to  the  contrary,  or  of  other 
regulations  at  the  port  of  discharge,  or,  if  none  exist,  then,  of  other 
local  customs,  the  expenses  of  unloading  out  of  the  vessel  are  to  be 
borne  by  the  shipowner,  but  all  other  expenses  relating  to  the  discharge 
are  to  be  borne  by  the  consignees  of  the  cargo. 

Art,  595.  When  the  whole  vessel  has  been  chartered,  the  master 
shall  give  notice  to  the  consignee  as  soon  as  he  is  ready  and  prepared 
to  discharge. 

Should  the  consignee  be  unknown  to  the  master,  the  notice  shall 
be  given  by  public  advertisement  in  the  manner  customary  at  the  place. 

The  days  for  discharging  commence  with  the  day  after  that  on  which 
the  notice  has  appeared. 

Beyond  the  time  fixed  for  discharging  the  shipowner  has  only  to 
wait  for  the  removal  of  the  cargo,  when  an  agreement  has  been  made 
to  that  effect  (days  on  demurrage). 

Unless  an  agreement  to  the  contrary  has  been  made,  no  extra  allow- 
ance can  be  demanded  for  the  time  fixed  for  the  discharge.  For  the  extra 
time,  however,  the  shipowner  is  entitled  to  an  indemnity  (demurrage). 

When  the  demurrage  has  not  been  settled  by  contract  it  shall  be 
fixed  by  the  judge  in  conformity  with  Art.  573. 

Art.  596.  If  the  days  for  discharging  have  not  been  fixed  by  con- 
tract they  are  to  be  determined  by  the  local  regulations  at  the  port  of 
discharge,  and,  in  default,  by  the  local  custom.  Should  no  such  local 
custom  exist,  a  fair  period  of  time,  according  to  the  circumstances  of 
the  case,  shall  be  taken  as  the  days  for  discharging. 

In  case  it  has  been  contracted  that  a  vessel  shall  wait  beyond  the 
lay-days  on  payment  of  demurrage,  but  the  duration  of  such  time  on 
demurrage  has  not  been  fixed,  it  shall  be  taken  at  fourteen  days. 

When  the  contract  contains  only  the  amount  payable  for  demurrage, 
it  is  to  be  presumed  that,  although  the  vessel  is  bound  to  lie  on  demur- 
rage, the  duration  of  such  time  has  not  been  finally  agreed  upon. 

Art.  597.  Should  the  duration  of  the  days  for  discharging,  or  the 
day  on  which  they  shall  expire,  have  been  fixed  by  agreement,  the 
days  on  demurrage  begin  at  once  with  the  expiration  of  such  days  for 
discharging. 

In  default  of  such  an  agreement  the  days  on  demurrage  commence 
only  after  the  shipowner  has  given  notice  to  the  consignee  that  the 
days  for  discharging  have  expired.  The  shipowner  can  give  notice  to 
the  consignee,  even  before  the  expiration  of  the  days  for  discharging, 
on  what  day  he  considers  them  at  an  end      In  this  case  no  further 
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notice  on  the  part  of  the  shipowner  is  required  at  the  expiration  of  the 
days  for  discharging  and  at  the  beginning  of  the  days  on  demurrage. 

The  provisions  of  Art.  572  apply  to  such  notices  required  of  the 
shipowner  as  are  mentioned  in  this  Article. 

Art.  598.  In  calculating  the  days  for  discharging,  and  the  days  on 
demiirrage,  they  are  counted  as  running  days  without  interruption, 
more  particularly  Sundays  and  holidays  are  included,  as  well  as  such 
other  days  on  which  the  consignee  had  been  accidentally  prevented  from 
receiving  the  cargo. 

Excluded  are,  however,  such  days  on  which,  by  reason  of  wind  and 
weather  or  by  any  other  accident — 

(1)  The  conveyance  not  only  of  the  goods  on  board  the  vessel  but 

of  every  description  of  cargo  from  the  ship  to  the  shore  ;  or, 

(2)  The  unlosiding  out  of  the  vessel 
has  been  prevented. 

Art,  599.  The  shipowner  is  entitled  to  demurrage  for  all  days 
during  which  he  has  been  compelled  to  wait  iu  consequence  of  an 
impossibility  to  convey  any  description  of  cargo  from  ship  to  shore, 
even  should  such  prevention  have  occurred  during  the  days  stipulated 
for  discharging.  For  those  days,  however,  during  which  he  has  been 
compelled  to  wait  in  consequence  of  an  impossibility  to  unload  the 
vessel,  no  demurrage  is  due,  even  should  such  prevention  have  occurred 
during  the  days  on  demurrage. 

Art.  600.  When  local  regulations  or  local  customs  determine  the 
duration  of  the  days  for  discharging  according  to  Art.  596,  the  two 
foregoing  Articles  apply  to  the  calculation  of  the  same  only  so  far  as 
the  local  regulations  or  local  customs  do  not  decide  anything  to  the 
contrary. 

Art.  601.  In  case  the  shipowner  has  stipulated  that  the  discharge 
must  be  finished  by  a  certain  day,  he  is  not  obliged  to  wait  any  longer 
because  the  conveyance  of  any  description  of  cargo  from  ship  to  shore 
(Art.  598,  No.  1)  has  been  prevented. 

Art.  602.  Should  the  consignee  have  declared  his  readiness  to 
receive  the  goods  but  delays  their  reception  beyond  the  time  accorded 
to  him,  the  shipowner  may  cause  their  deposit  under  legal  custody  or 
in  any  other  safe  manner,  giving  notice  thereof  to  the  consignee. 

The  master  is  bound  to  proceed  as  herein  described,  and  to  give 
at  the  same  time  notice  thereof  to  the  charterer,  in  case  the  consignee 
declines  to  take  delivery  of  the  goods  or  withholds  any  satisfactory 
answer  upon  the  notice  prescribed  in  Art.  595,  or  if  the  consignee  is 
not  to  be  found. 

Art.  603.  In  so  far  as,  by  the  delay  of  the  consignee  or  by  any 
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proceeding  caused  by  the  depositing  of  the  goods,  the  days  for  dis- 
charging have  been  exceeded  without  any  fault  of  the  master,  the 
shipowner  is  entitled  to  demurrage  (Art.  595),  but  without  prejudice 
to  his  right  to  claim  such  higher  damages  as  he  may  be  able  to  prove 
for  such  detention,  provided  it  does  not  come  within  the  period  which 
he  has  contracted  to  wait  on  demurrage. 

Art  604.  The  Articles  595-603  likewise  apply  if  a  proportionate 
part  or  a  specially  defined  space  of  the  vessel  have  been  chartered. 

Art,  605.  The  consignee  of  any  general  merchandise  is  bound  to 
receive  the  same  without  any  delay  at  the  master's  demand.  In  case 
the  consignee  is  not  known  to  the  master  such  demand  shall  be  made 
by  public  advertisement  in  the  manner  customary  at  the  place. 

The  provisions  of  Art,  602  likewise  apply  in  respect  to  the  right 
and  the  obligation  of  the  master  to  deposit  the  goods.  The  notice  to 
the  charterer  prescribed  in  Art.  602  may  be  given  by  public  advertise- 
ment in  the  manner  customary  at  the  place. 

For  those  days  by  which,  by  the  delay  of  the  consignee,  or  by  any 
proceeding  caused  by  the  depositing  of  the  goods,  the  period  within 
which  the  vessel  ought  to  have  been  discharged  has  been  exceeded, 
the  shipowner  is  entitled  to  demurrage  (Art.  595),  without  prejudice 
to  his  right  to  claim  such  higher  damages  as  he  may  be  able  to  prove. 

Art  606.  If  the  whole  vessel,  or  a  proportionate  part,  or  a  specially 
defined  space  of  the  same,  has  been  chartered,  and  the  charterer  has 
effected  any  re-charters  for  the  conveyance  of  any  general  merchandise, 
the  Articles  595-603  remain  in  force  respecting  the  rights  and  duties 
of  the  original  owner  of  the  vessel. 

Art  607.  The  shipowner  is  answerable  for  any  damage  arising 
through  loss  of  or  injuiy  to  the  goods,  from  the  time  of  their  being 
shipped  until  their  delivery,  unless  he  can  prove  that  such  loss  or  injury 
has  been  caused  by  the  act  of  God  (vis  major),  or  by  the  natural  con- 
dition of  the  goods,  more  particularly  by  vice  propre,  by  diminution  in 
quantity,  by  ordinary  leakage,  dec,  or  by  such  defective  packing  as 
could  not  be  noticed  externally. 

Loss  and  injury  arising  from  a  defective  condition  of  the  vessel, 
which  in  spite  of  all  possible  caution  could  not  be  discovered  (Art.  560, 
par.  2),  are  to  be  considered  as  loss  and  injury  by  the  act  of  God, 

Art.  608.  The  shipowner  is  not  answerable  for  jewels,  specie,  and 
valuable  documents,  unless  the  description  and  value  of  the  articles 
were  declared  to  the  master  at  the  time  of  shipment. 

Art,  609.  Before  the  consignee  has  taken  delivery  of  the  goods,  he, 
as  well  as  the  master,  may,  in  order  to  ascertain  their  condition 
or  quantity,  cause  a  survey  of  them  to  be  made  by  the  competent 
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authority,  or  by  such  surveyors  as  are  officially  appointed  for  the 
purpose. 

If  circumstances  permit,  the  adverse  party,  if  on  the  spot,  shall  be 
summoned  to  attend  at  these  proceedings. 

Art.  610.  When  the  survey  was  not  effected  before  delivery  was 
taken,  the  consignee  is  bound  to  cause  a  supplementary  sur^^ey  of  the 
goods,  in  conformity  with  Article  609,  to  be  held  within  forty-eight 
hours  after  the  day  of  the  delivery,  under  penalty  of  forfeiting  all 
claims  for  damage  or  partial  loss,  no  matter  whether  such  loss  and 
damage  have  been  externally  perceptible  or  not. 

This  clause  does  not  apply  to  any  losses  and  damages  which  may 
have  been  caused  by  a  malicious  act  of  a  person  belonging  to  a  crew. 

Art.  611.  The  expenses  of  the  survey  shall  be  borne  by  the  party 
who  has  demanded  the  same. 

Should,  however,  the  survey  take  place  at  the  request  of  the  con- 
signee, and  should  a  loss  or  damage  be  ascertained,  for  which  the 
shipowner  is  answerable,  the  expenses  have  to  be  borne  by  the  latter. 

Art.  612.  When,  in  virtue  of  Art.  607,  compensation  has  to  be 
made  for  the  loss  of  goods,  such  compensation  shall  only  be  for  the 
value  of  the  goods  lost.  This  value  shall  be  decided  by  the  market 
price  of  goods  of  the  same  description  and  quality  at  the  port  of 
destination  of  the  lost  goods  at  the  commencement  of  the  discharge  of 
the  ship,  or  if  the  cargo  is  not  discharged  at  that  port,  then  at  the 
time  of  her  anival.  When  no  market  price  can  be  ascertained,  or 
when  doubts  may  arise  as  to  such  price  or  its  applicability,  more 
particularly  as  regards  the  quality  of  the  goods,  the  value  shall  then 
be  settled  by  competent  persons.  From  the  price  shall  be  deducted 
freight,  duties,  and  expenses  saved  in  consequence  of  the  loss  of  the 
goods. 

When  the  port  of  destination  of  the  goods  is  not  reached,  the 
place  where  the  voyage  ends  is  substituted,  or  if  it  ends  by  the  loss  of 
the  ship,  then  the  place  to  which  the  goods  may  be  brought  in  safety. 

Art.  613.  The  regulations  of  Art.  612  are  also  applicable  to  those 
goods  for  which  the  shipowner,  according  to  Art.  510,  must  make 
compensation. 

If,  in  a  case  where  goods  have  been  disposed  of  by  sale,  the  net 
proceeds  exceed  the  value  according  to  Art.  612,  then,  in  place  of  the 
latter  value,  the  net  proceeds  are  to  be  taken  into  calculation. 

Art.  614.  When  compensation  must  be  made  for  any  damage  to 
goods  according  to  Art.  607,  then  only  the  deterioration  in  their  value 
caused  by  the  damage  is  to  be  made  good.  Such  deterioration  shall 
be  considered  equal  to  the  difference  between  the  market  value  of  the 
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goods  in  their  damaged  state — which  is  to  be  ascertained  by  competent 
persons — and  the  price  stipulated  in  Art.  612  after  deduction  of 
Customs'  duties  and  other  expenses  as  far  as  they  may  have  been  saved 
in  consequence  of  such  damage. 

Art,  615.  By  taking  delivery  of  the  goods,  the  consignee  becomes 
liable  to  pay  the  freight  and  all  other  charges  in  conformity  with  the 
contract  of  affreightment  or  bill  of  lading,  on  the  basis  of  which  the 
delivery  is  made,  and  further  to  pay  demurrage,  if  any,  to  refund 
Customs'  duties  and  other  advances,  and  besides  to  fulfil  any  other 
obligations  devolving  upon  him. 

The  shipowner  shall  deliver  the  goods  to  the  consignee  on  payment 
of  the  freight  and  on  fulfilment  of  all  other  obligat'ons. 

ilr<.  616.  The  shipowner  is  not  bound  to  deliver  the  goods  before 
the  amounts  due  from  the  same  for  general  average,  salvage,  assistance, 
or  bottomry  have  been  paid,  or  security  given  for  the  amount. 

If  a  bottomiy  bond  has  been  given  for  account  of  the  shipowner, 
the  above  regulation  holds  good  in  spite  of  the  shipowner's  obligation, 
to  free  the  goods  from  their  liability  to  the  bottomry  before  they  are 
delivered. 

Art.  617.  The  shipowner  is  not  obliged  to  accept  the  goods  in  pay- 
ment for  the  freight,  whether  they  are  destroyed  or  damaged  or  not. 

When,  however,  vessels  *  filled  with  liquids  have  leaked  during  the 
course  of  the  voyage  to  such  an  extent  that  they  have  become  altogether 
Or  for  the  most  part  empty,  they  may  be  left  to  the  shipowner  in  pay- 
ment of  the  freight  and  of  his  other  claims  (Art.  615). 

By  an  agreement  that  the  shipowner  is  not  answerable  for  leakage 
or  by  the  clause,  'free  from  leakage,'  such  right  is  not  prejudiced,  but  it 
ceases  altogether  as  soon  as  the  packages  have  passed  into  the  custody 
of  the  consignee. 

Should  the  freight  have  been  fixed  in  a  lump  sum,  and  only  some 
packages  totally  or  for  the  most  part  emptied,  they  can  be  left  to  the 
shipowner  in  proportionate  payment  of  the  freight  and  of  his  other 
claims. 

Art.  618.  No  freight  is  due  for  goods  lost  by  any  accident ;  and  any 
freight  advanced  shall  be  returned  unless  an  agreement  to  the  contrary 
has  been  made. 

This  provision  applies  also  when  the  whole  ship  or  a  proportionate 
part  or  a  specially  defined  space  of  the  same  has  been  chartered.  If  in 
such  a  case  the  freight  has  been  stipulated  in  a  lump  sum,  the  loss  of  a 
part  of  the  goods  gives  a  right  to  a  proportionate  deduction  from  the 
freight. 

*  Barrels,  casks  or  cases. 

3  A  2 
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Art,  619.  Notwithstanding  any  non-delivery,  the  freight  must  be 
paid  for  goods  that  have  been  lost  in  consequence  of  their  natural  con- 
dition (Art.  607),  as  well  as  for  animals  that  have  died  during  the 
voyage. 

The  provisions  concerning  General  Average  will  enact  to  what 
extent  restitution  shall  take  place  of  the  freight  for  goods  sacrificed  in 
cases  of  General  Average. 

Art,  620.  For  goods  the  conveyance  of  which  has  been  undertaken 
without  the  freight  having  been  agreed  upon,  the  current  freight  shall 
be  paid  which  rules  in  the  port  of  loading  at  the  time  of  shipment. 

For  goods  beyond  the  quantity  contracted  for  with  the  charterer 
which  may  have  been  accepted  for  conveyance,  such  freight  shall  be 
paid  as  is  in  proportion  to  the  originally  agreed  freight. 

Art.  621.  When  the  freight  has  been  stipulated  for  measure,  weight, 
or  quantity,  it  shall  in  doubtful  cases  be  considered,  that  the  measure, 
weight,  or  quantity  delivered,  not  that  taken  in,  shall  decide  the 
amount  of  freight  due. 

Art.  622.  Primage,  gratuities,  &c,f  cannot  be  demanded  in  addition 
to  the  freight,  unless  they  have  been  previously  agreed  upon. 

The  ordinary  and  extraordinary  expenses  of  navigation,  as  :  pilot- 
age, harbour  dues,  light  dues,  towage,  quarantine  expenses,  charges 
for  cutting  passages  through  the  ice,  &c,,  are  to  be  borne  by  the  ship- 
owner alone,  unless  an  agreement  to  the  contrary  was  effected ;  even 
if  the  contract  of  affreightment  should  not  specially  bind  him  to  per- 
form the  acts  causing  this  expenditure. 

Cases  of  General  Average,  as  well  as  cases  where  expenses  are 
incurred  for  the  preservation,  saving,  or  rescuing  of  the  cargo,  are  not 
included  in  this  Article, 

Art.  623.  When  a  time  charter  has  been  entered  into,  it  commences, 
in  default  of  an  agreement  to  the  contrary,  from  the  day  following  that 
on  which  the  master  has  given  notice  that  he  is  ready  and  prepared  to 
take  in  cargo,  or  to  proceed  in  ballast ;  should,  however,  in  the  latter 
case,  such  notice  not  have  been  given  on  the  day  before  proceeding  on 
the  voyage,  the  freight  shall  be  paid  from  the  day  on  which  such 
voyage  is  commenced. 

When  demurrage  or  days  on  demurrage  have  been  agreed  upon,  the 
freight  per  diem  begins  in  all  cases  only  from  the  day  on  which  the 
voyage  has  been  commenced. 

The  freight  per  diem  terminates  with  the  day  on  which  the  dis- 
charge has  been  completed. 

When  the  voyage  is  delayed  or  interrupted  without  the  fault  of 
the  shipowner,  the  freight  must  be  continued  to  be  paid  for  the  inter- 
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mediate  period,  subject  to  the  provisions  of  the  Articles  639   and 
640. 

Art,  624.  A  shipowner  has  a  lien  upon  the  goods  for  the  claims 
mentioned  in  Art.  615. 

The  lien  exists  as  long  as  the  goods  are  retained  or  deposited  ;  it 
remains  in  force  even  after  the  delivery,  if  it  is  legally  enforced  within 
thirty  days  after  the  completion  of  such  delivery  ;  it  ceases,  however, 
as  soon  as,  previous  to  its  judicial  enforcement,  the  goods  pass  into  the 
custody  of  a  third  party,  who  does  not  hold  them  on  behalf  of  the  con- 
signee. 

Art,  625.  In  case  of  a  dispute  concerning  the  claims  of  the  ship- 
owner, the  latter  is  bound  to  give  up  the  goods  as  soon  as  the  sum  in 
dispute  has  been  deposited  with  a  law  court  or  any  other  authority  or 
institution  empowered  to  receive  deposits. 

After  the  delivery  of  the  goods  the  shipowner  is  entitled  to  receive 
the  sum  so  deposited,  on  giving  sufficient  security  for  it. 

Art,  626.  As  long  as  the  lien  of  the  shipowner  exists,  the  law  court 
may,  at  his  request,  decree  that  the  whole  or  a  proportionate  part 
of  the  goods  be  sold  by  public  auction  for  the  satisfaction  of  his 
claims. 

'The  shipowner  may  exercise  this  right  also  against  the  other 
creditors  and  the  assignees  of  any  bankrupt  proprietor  of  the  goods. 

Before  the  decree  of  sale  is  issued,  the  court  shall  give  the  interested 
parties,  in  case  they  are  present  at  the  place,  an  opportunity  to  be 
heard  respecting  such  request  of  sale. 

Art.  627.  When  the  shipowner  has  parted  with  the  goods,  he  can- 
not make  the  charterer  responsible  for  any  such  claims  as  he  may  have 
against  the  consignee  (Art.  615).  Only  in  case  the  charterer  would 
make  a  profit  out  of  the  loss  of  the  shipowner  can  any  allowance  take 
place. 

Art,  628.  When  the  shipowner  has  not  delivered  the  goods,  and 
avails  himself  of  the  right  stipulated  in  the  first  section  of  Art.  626, 
without,  however,  being  fully  compensated  by  the  sale  of  such  goods, 
he  can  make  the  charterer  responsible  for  so  much  of  his  claim  arising 
out  of  the  contract  of  affreightment  made  between  him  and  the 
charterer,  as  had  not  been  previously  satisfied. 

Art,  629.  In  case  the  consignee  does  not  take  delivery  of  the  goods, 
the  charterer  is  obliged  to  satisfy  the  shipowner  for  the  freight  and  his 
other  claims,  according  to  the  contract  of  afireightment. 

Should  delivery  of  the  goods  be  taken  by  the  charterer,  the  Articles 
593-626  apply  in  such  a  manner  that  the  charterer  takes  the  place  of 
the  consignee  named  in  these  articles.     In  such  a  case,  the  shipowner 
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has  more  particularly  the  right  of  retention  and  lien  in  respect  to  his 
claims  upon  the  goods,  in  conformity  with  Articles  624,  625,  626,  as 
well  as  the  right  stipulated  in  Art.  616. 

Art,  630.  The  contract  of  affreightment  is  at  an  end,  and  neither 
party  is  bound  to  indemnify  the  other,  if,  before  the  commencement  of 
the  voyage,  and  through  an  unforeseen  incident — 

(1)  The  vessel  is  lost,  particularly — 

If  it  is  lost  by  accident. 

If  it  has  been  condemned  as  incapable  or  unworthy  of  repair 

(Art.  444),  and  if,  in  the  latter  case,  it  is  sold  without 

delay  by  public  auction. 
If  it  is  captured  by  pirates. 

If  it  is  seized  or  detained  and  condemned  as  good  prize. 
Or, 

(2)  The  goods  described  not  merely  by  their  cla,ss  or  sort  but 

specially  defined  in  the  contract  of  affreightment  are  lost. 
Or, 

(3)  The  goods,  although  not  specially  defined  in  the   contract  of 

affreightment,  are  lost  after  they  have  been  delivered  on 
board,  or  received  by  the  master  at  the  loading  berth  in 
order  to  be  taken  on  board. 
Should,  however,  in  the  last-mentioned  case  (No.  3)  the  loss  of  the 
goods  have  occurred  within  the  lay-days  (Art.  580),  the  contract  is  not 
to  be  considered  at  an  pnd,  in  case  the  charterer  has  without  delay 
declared  his  readiness  to  deliver  other  goods  (Art.  563)  instead  of  those 
lost,  and  commenced  such  delivery  within  the  lay-days.     He  is  bound 
to  complete  the  shipment  of  such   other  goods  within  the  shortest 
possible  time,  to  bear  any  additional  cost  arising  in  consequence  of  any 
such  shipment,  and  to  indemnify  the  shipowner  for  any  damage  result- 
ing therefrom  in  so  far  as  the  lay-days  have  been  exceeded. 

Art,  631.  Either  party  can  withdraw  from  the  contract  without 
being  liable  for  damages — 

(1)  When  before  the  commencement  of  the  voyage — 

The  vessel  is  placed  under  embargo,  or  taken  possession  of 

for  the  service  of  the  country  or  a  foreign  power. 
The  trade  with  the  port  of  destination  is  prohibited. 
The  loading  port  or  the  port  of  destination  is  blockaded. 
The  exportation  of  the  goods,  to  be  shipped  according  to  the 
contract  of  affreightment,  from  the  port  of  loading,  or 
their  importation  into  the  port  of  destination  is  prohibited. 
The  vessel  is  by  a  Government  order  prevented  from  putting 
to  sea,  or  the  voyage,  or  the  transmission  of  the  goods  to 
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be  shipped  according  to  the  contract  of  affreightment,  is 
prohibited. 
In  all  foregoing  cases,  however,  the  Government  order  jus- 
tifies the  withdrawal  from  the  contract,  only  when  the 
impediment  that  has  arisen  is  apparently  not  of  short 
duration. 
(2)  When,  before  the  commencement  of  the  voyage,  a  war  has  been 
declared  in  consequence  of  which  the  vessel,  or  the  goods  to 
be  shipped  according  to  the  contract  of  affreightment,  or 
both,  can  no  longer  be  considered  free,  and  would  be  liable 
to  risk  of  capture. 
The  exercise  of  the  right  granted  to  the  charterer  in  Art.  663  is 
not  excluded  in  such  cases  as  are  provided  for  by  the  above  enactment. 
Art,  632.  The  contract  of  affreightment  is  terminated  when,  after 
the  commencement  of  the  voyage,  the  vessel  is  lost  by  an  unforeseen 
incident  (Art.  630,  No.  1). 

The  charterer  shall,  however,  pay  such  proportion  of  the  freight 
for  the  goods  saved  or  rescued,  as  the  actually  performed  part  of  the 
voyage  may  bear  to  the  entire  voyage  (di&tance  freight). 

No  claim  for  distance  freight  shall  exceed  the  value  of  the  goods 
saved. 

Art,  633.  In  the  calculation  of  the  distance  freight  is  to  be  taken 
into  consideration  not  only  the  proportionate  distance  already  performed 
to  that  still  to  be  completed,  but  likewise  the  comparative  proportion 
of  expenditure  in  cost,  time,  danger,  and  labour  ordinarily  connected 
with  the  part  of  the  voyage  already  performed  to  that  still  to  be  com- 
pleted. 

Should  the  parties  not  be  able  to  agree  on  the  amount  of  the  dis- 
tance freight  due,  the  judge  has  to  decide  upon  it  at  his  discretion. 

Art,  634.  The  dissolution  of  the  contract  of  affreightment  alters 
nothing  in  the  obligation  of  the  master  to  take  care  of  the  cargo  in  the 
absence  of  the  parties  interested,  even  after  the  loss  of  the  vessel 
(Articles  504-506).  The  master  is,  therefore,  justified  and  obliged,  and 
in  urgent  cases  even  without  previous  inquiry,  as  circumstances  may 
require,  either  to  forward  the  cargo  to  the  port  of  destination  in  another 
vessel  for  account  of  the  parties  concerned,  or  to  have  it  stored,  or  sold, 
and,  in  case  of  its  being  forwarded,  or  stored,  to  sell  a  portion  thereof 
for  the  purpose  of  realising  the  funds  necessary  thereto  and  to  its  pre- 
servation, or  in  case  of  its  being  forwarded,  to  take  a  bottomry  bond 
on  the  whole  or  a  part  of  it. 

The  master  is,  however,  not  obliged  to  part  with  the  cargo,  or  to 
deliver  it  to  another  master  for  the  purpose  of  its  being  forwarded,  un- 
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less  the  distance  freight  as  well  as  all  other  claims  of  the  shipowner 
(Art.  615),  and  the  contributions  due  from  the  cargo  for  General 
Average,  salvage  and  assistance,  and  bottomry,  have  been  paid  or 
secured. 

The  shipowner  is  responsible  for  the  fulfilment  of  the  duties  de- 
volving on  the  master  according  to  the  first  section  of  this  Article,  to 
the  extent  of  the  value  of  the  ship,  so  far  as  anything  has  been  saved 
of  it,  and  of  the  freight 

Art.  635.  When  the  goods  are  lost  by  any  accident  after  the  com- 
mencement of  the  voyage,  the  contract  of  aJBTreightment  is  at  an  end, 
without  either  party  being  liable  to  damages  ;  the  freight  especially 
shall  not  be  paid  either  totally  or  partially  unless  the  conti-ary  has  been 
enacted  by  law  (Art.  619). 

Art  636.  When,  subsequent  to  the  commencement  of  the  voyage, 
any  of  the  incidents  occur  to  which  reference  is  made  in  Art.  631, 
either  party  has  a  right  to  withraw  from  the  contract  without  being 
liable  to  damages. 

When,  however,  any  of  the  incidents  mentioned  in  Art.  631,  No.  1, 
have  occurred,  the  parties  have,  before  being  able  to  withdraw,  to  wait 
for  the  removal  of  the  impediment,  three  or  five  montlis  respectively, 
according  as  the  vessel  is  in  a  European  or  in  a  non-European  port. 

Such  period  shall  be  calculated  from  the  day  of  receiving  notice  of 
the  impediment,  if  the  master  is  then  at  a  port,  or  from  that  day  on 
which,  after  having  received  such  notice,  he  first  reaches  a  port  with 
the  vessel. 

The  discharge  of  the  vessel  shall,  in  default  of  an  agreement  to  the 
contrary,  take  place  at  the  port  at  which  it  is  staying  at  the  time  of  the 
receipt  of  the  notice  of  withdrawal. 

The  charterer  is  bound  to  pay  distance  freight  for  such  portion  of 
the  voyage  as  is  actually  performed  (Articles  632,  633). 

When,  in  consequence  of  such  impediment,  the  vessel  has  returned 
to  the  port  of  departure  or  to  any  other  port,  in  calculating  the  dis- 
tance freight  the  neaxest  point  to  the  port  of  destination,  which  the 
vessel  had  reached,  shall  be  taken  as  the  basis  for  ascertaining  the 
distance  actually  performed. 

The  master  is  likewise  bound  to  act,  in  any  such  cases,  before  and 
after  the  dissolution  of  the  contract  of  affreightment,  in  the  interest  of 
the  cargo,  in  conformity  with  the  Articles  60i-506  and  634. 

Art,  637,  When  the  vessel,  after  taking  in  its  cargo,  is  detained  in 
the  port  of  loading  before  the  commencement  of  the  voyage,  or  in  an 
intermediate  port  or  in  a  port  of  refuge  after  its  commencement,  by 
any  of  the  emergencies  mentioned  in  Art.  631,  then  the  expenses  of  such 
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detention  (even  if  the  requirements  of  General  Average  are  not  present) 
are  divided  ajnong  ship,  freight,  and  cargo,  according  to  the  principles 
of  General  Average,  whether  the  contract  is  thereby  put  an  end  to,  or 
afterwards  completely  fulfilled.  The  expenses  of  the  detention  include 
all  the  expenses  enumerated  in  the  second  clause  of  Art.  708,  No.  4  ; 
but  those  of  putting  into  and  leaving  port  only  when  the  vessel  has 
put  into  a  port  of  refuge  on  account  of  the  obstacle. 

Art.  638.  When,  before  the  commencement  of  the  voyage,  only  part 
of  the  cargo  has  met  with  an  incident,  which,  if  it  had  extended  over  the 
whole  cargo,  would,  according  to  Articles  630  and  631,  have  dissolved 
the  contract,  or  have  entitled  the  parties  to  withdraw  from  it,  the  char- 
terer is  only  authorised  either  to  ship  other  goods  instead  of  those  con- 
tracted for,  provided  the  shipowner  is  not  placed  at  a  disadvantage  by 
carrying  them  (Art.  563),  or  to  withdraw  from  the  contract  on  payment 
of  one-half  of  the  stipulated  freight,  and  all  other  claims  of  the  ship- 
owner (Articles  581  and  582).  In  exercising  these  rights,  the  charterer 
is,  however,  not  bound  to  observe  the  time  otherwise  prescribed.  But 
he  is  bound  to  declare  without  delay  which  of  these  two  alternatives 
he  intends  to  adopt,  and  if  he  decides  upon  the  shipment  of  other  goods, 
to  effect  the  same  within  the  shortest  possible  time,  as  well  as  to  pay 
any  additional  expenses  of  such  shipment,  and,  should  the  lay-days 
have  been  exceeded,  to  make  good  the  damage  arising  to  the  shipowner 
in  consequence  thereof. 

When  he  avails  himself  of  neither  of  these  alternatives,  he  must  pay 
the  full  freiglit  for  that  part  of  the  cargo  to  which  the  incident  applies. 
At  all  events,  he  is  bound  to  take  out  of  the  ship  that  part  of  the  cargo 
which  is  no  longer  free  in  consequence  of  war,  prohibition  of  importa- 
tion and  exportation,  or  of  a  Government  order. 

When  the  incident  occurs  after  the  commencement  of  the  voyage, 
the  charterer  shall  pay  the  full  freight  for  such  portion  of  the  cargo  as 
is  concerned  therein,  even  when  the  master  has  been  compelled  to  dis^ 
charge  such  portion  in  a  different  port  from  the  port  of  destination,  and 
when  he  has  subsequently  continued  the  voyage  with  or  without  delay. 

The  provisions  of  Articles  618  and  619  are  not  affected  by  this 
Ajrticle. 

Art,  639.  The  delay  of  the  voyage  caused  by  natural  events  or  other 
incidents  before  or  after  its  commencement  has,  except  in  the  casos  of 
Articles  631-638,  no  influence  upon  the  rights  and  duties  of  the  con- 
tracting parties,  unless  the  apparent  object  of  the  contract  should 
thereby  have  been  frustrated. 

The  charterer  is,  however,  authorised,  during  every  delay  caused  by 
an  incident,  and  which  appears  likely  to  bo  of  considerable  duration,  to 
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discharge  the  goods  already  laden  in  the  ship  at  his  ovn  risk  and  ex- 
pense, and  on  giving  security  for  theii'  being  re-shipped  in  good  time. 
If  he  omits  to  re-ship,  he  is  bound  to  pay  the  full  freight.  In  any  case 
he  is  answerable  for  all  damages  occasioned  by  any  discharge  originated 
by  him.  In  case  the  delay  has  arisen  by  a  Government  order,  no  freight 
shall  be  paid  during  such  delay,  if  the  ship  was  under  time  charter 
(Art.  623). 

Art.  640.  In  case  the  vessel  must  be  repaired  during  the  voyage,  the 
charterer  may,  at  his  option,  either  take  delivery  of  the  whole  cargo  at 
the  place  where  the  vessel  is  staying  on  paying  the  full  freight  and  the 
other  claims  of  the  shipowner  (Art.  .615)  and  on  paying  or  securing  the 
claims  stated  in  Art  616,  or  he  may  wait  until  the  repairs  have  been 
completed.  In  the  latter  case  no  freight  is  due  under  a  time  charter 
during  the  progress  of  the  repairs. 

Art.  641.  Should  the  contract  of  affreightment  be  dissolved  pursuant 
to  Articles  630-636,  the  expenses  of  unloading  from  the  vessel  are  borne 
by  the  shipowner,  and  all  other  expenses  of  the  discharge  by  the  char- 
terer. When,  however,  the  cargo  only  has  been  affected  by  the  incident, 
the  whole  of  the  expenses  of  the  discharge  ai'e  borne  by  the  charterer. 
The  same  rule  applies  if,  in  the  case  of  Art.  638,  part  of  the  cargo  is 
discharged.  When,  in  such  a  case,  it  was  necessary  to  put  into  a  port 
for  the  purpose  of  discharging,  the  charterer  shall  also  bear  the  port 
charges. 

Art.  642.  The  Articles  630-641  apply  likewiBe,  should  the  vessel  have 
to  proceed  in  ballast  to  the  port  of  shipment  for  the  purpose  of  taking  in 
the  cargo.  In  this  case,  however,  the  voyage  is  not  considered  to  have 
begun  before  it  has  actually  commenced  from  the  loading  port.  Has 
the  contract  been  dissolved  subsequently  to  the  vessel  having  reached 
the  loading  port,  but  before  the  actual  commencement  of  the  voyage 
thence,  the  shipowner  shall  receive  for  the  ballast  voyage  an  indemnity 
to  be  fixed  according  to  tlie  principles  of  distance  freight  (Art.  633). 

In  other  cases  of  compound  voyages  the  above  Articles  sliall  apply, 
unless  the  nature  and  contents  of  the  contract  stipulate  anything  to  the 
contrary. 

Art.  643.  Should  the  contract  not  extend  to  the  whole  of  the  vessel, 
but  only  to  a  proportionate  part,  or  to  a  specially  defined  space  of  the 
same  or  to  a  general  cargo,  the  Articles  630-642  apply,  subject  to  the 
following  modifications,  viz. — 

(1)  In  the  cases  of  Articles  631  and  636  either  party  is  justified  in 
withdrawing  from  the  contract  immediately  after  the  occur- 
rence  of  the  impediment  and  without  regard  to  its  dura- 
tion. 
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(2)  In  the  case  of  Art.  638  the  charterer  cannot  exercise  the  right 

of  withdrawing  from  the  contract. 

(3)  In  the  case  of  Art,  639,  the  charterer  has  only  the  right  of  tem- 

porary discharge  when  all  other  charterers  give  their  consent. 

(4)  In  the  case  of  Art.  640,  the  charterer  can  only  take  delivery  of 

the  goods,  on  payment  of  the  full  freight  and  all  other  claims, 
if  during  the  repairs  these  goods  had  at  any  rate  to  be  dis- 
charged. 
The  provisions  of  Articles  588  and  590  are  not  affected  by  this 
enactment. 

Art.  644.  After  the  completion  of  each  separate  shipment  the  master 
shall  sign  without  delay  and  on  return  of  the  provisional  receipt  that 
may  have  been  given  on  delivery  of  the  goods,  as  many  bills  of  lading 
as  the  shipper  may  demand. 

Ail  copies  of  the  bills  of  lading  must  be  identical,  bear  the  same 
date,  and  state  how  many  copies  have  been  issued.  The  master  is  en- 
titled to  demand  from  the  shipper  a  copy  of  the  bill  of  lading  bearing 
the  latter's  signature. 

Art.  645.  The  bill  of  lading  contains — 

(1)  The  name  of  the  master. 

(2)  The  name  and  nationality  of  the  vessel. 

(3)  The  name  of  the  shipper. 

(4)  X^e  name  of  the  consignee. 

(5)  The  port  of  lading. 

(6)  The  port  of  discharge,  or  the  place  at  which  orders  for  the  same 

are  to  be  obtained  (port  of  call). 

(7)  The  description,  quantity,  and  marks  of  the  goods  shipped. 

(8)  The  stipulations  respecting  the  freight. 

(9)  The  place  and  date  on  which  it  has  been  issued. 

(10)  The  number  of  the  copies  issued. 

Art.  646.  When  no  agreement  to  the  contrary  has  been  made,  the 
bill  of  lading  can  be  issued  at  the  demand  of  the  shipper  to  the  order 
of  the  consignee  or  simply  to  order.  In  the  latter  case,  the  word 
*  order '  means  the  order  of  the  shipper. 

The  bill  of  lading  may  also  name  the  master  as  consignee. 

Art.  647.  The  master  is  bound  to  deliver  the  goods  at  the  port  of 
discharge  to  the  legal  holder  of  even  only  one  copy  of  the  bill  of  lading. 
The  party  who  is  designated  as  consignee  in  the  bill  of  lading,  or  to 
whom  the  bill  of  lading,  in  case  it  is  issued  to  order,  has  been  trans- 
ferred by  endorsement,  is  to  be  considered  as  legally  entitled  to  receive 
the  goods. 

Art.  648.  Should  several  legal  holders  of  bills  of  lading  apply  for  such 
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goods,  the  master  shall  refuse  delivery  to  all  of  them,  deposit  the  goods 
under  legal  custody  or  in  some  other  safe  manner,  and  inform  thereof 
those  holders  of  the  bills  of  lading  who  did  apply,  stating  the  reasons 
for  such  proceedings. 

In  case  the  goods  are  not  deposited  in  legal  custody,  the  master  may 
cause  a  public  document  to  be  executed  stating  his  proceedings  and  his 
reasons  for  the  same,  and  the  outlay  thereby  occasioned  is  to  be  re- 
covered from  the  goods  in  the  same  manner  as  the  freight  (Art.  626). 

Art.  649.  The  act  of  handing  over  bills  of  lading  issued  to  order,  to 
the  parties  who  would  thereby  be  authorised  to  take  delivery,  after 
having  actually  shipped  the  goods  therein  specified,  is  of  the  same  legal 
consequences  respecting  the  acquisition  of  the  rights  depending  on  the 
delivery  of  the  goods  as  the  delivery  of  the  goods  themselves. 

Art.  650.  In  case  several  copies  of  a  bill  of  lading  to  order  have 
been  issued,  the  holder  of  one  of  them  cannot  enforce  the  legal  rights 
acquired  by  the  foregoing  Article  through  its  transfer,  to  the  prejudice 
of  a  party  who  on  production  of  another  copy  obtained  delivery  of  the 
goods  from  the  master  in  conformity  with  Art.  647,  before  the  holder 
of  the  copy  first  referred  to  has  claimed  their  delivery. 

Art.  651.  Should  several  holders  of  bills  of  lading  present  themselves 
before  the  master  has  parted  with  the  goods,  the  latter  shall,  in  so  far 
as  their  rights  arising  out  of  the  bills  of  lading  are  irreconcilable  one 
with  the  other,  give  the  preference  to  that  holder  whose  bill  of  lading 
was  first  received  from  the  common  endorser  of  all  of  them  in  such  a 
way  as  to  authorise  his  taking  possession  of  the  goods. 

When  a  copy  has  been  sent  to  another  place,  the  time  of  so  dis- 
patching it  is  to  be  considered  the  time  of  delivery. 

Art.  652.  The  master  is  only  obliged  to  deliver  the  goods  on  return 
of  a  copy  of  the  bill  of  lading  upon  which  the  delivery  of  the  said  goods 
is  duly  certified. 

Art.  653.  The  bill  of  lading  is  decisive  for  the  legal  position  of  the 
shipowner  and  the  consignee  of  the  goods  towards  each  other ;  more 
especially  the  delivery  of  the  goods  to  the  consignee  shall  take  place  in 
accordance  with  the  contents  of  the  bill  of  lading. 

Provisions  of  the  contract  of  affreightment  not  embodied  in  the 
bill  of  lading  have  no  legal  effect  as  against  the  consignee,  unless 
special  reference  hsis  been  made  to  them.  When  such  reference  has 
been  made  respecting  the  freight  to  the  contract  of  affreightment  (for 
instance,  by  the  words  *  freight  as  per  charter-party  ')  the  stipulations 
as  to  the  time  for  discharging,  the  days  on  demurrage  and  the  demur- 
rage are  not  considered  to  be  therein  included. 

As  regards  the  legal  position  of  the  shipowner  and  the  charterer 
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towards  each  other,  the  clauses  of  the  contract  of  affreightment  remain 
conclusive. 

Art  654.  The  shipowner  is  responsible  to  the  consignee  for  the 
correctness  of  the  description  of  the  goods  shipped,  as  contained  in  the 
bill  of  lading.  This  liability  is,  however,  limited  to  the  payment  of 
such  difference  of  value  as  may  appear  between  the  actual  state  of  the 
goods  ajid  their  description  in  the  bill  of  lading. 

Art.  655.  The  liability  of  the  shipowner  as  stipulated  in  the  fore- 
going article  likewise  takes  effect  in  case  the  goods  have  been  delivered 
to  the  master  in  packing,  or  in  closed  packages. 

Should  this  be  at  the  same  time  apparent  from  the  bill  of  lading, 
the  shipowner  is  not  responsible  to  the  consignee  for  the  correctness  of 
the  description  of  the  goods  therein  contained,  provided  he  proves  that 
notwithstanding  the  proper  attention  of  a  careful  master,  such  incor- 
rectness of  the  description  in  the  bill  of  lading  could  not  have  been 
found  out. 

The  liability  of  the  shipowner  is  not  removed  by  the  fact  that  the 
identity  of  the  goods  delivered  with  those  received  may  not  be  disputed, 
or  that  the  same  may  be  proved  by  the  shipowner. 

Art  656.  Should  any  goods  be  delivered  to  the  master  packed  or 
in  closed  packages,  he  may  add  on  the  bill  of  lading  the  words 
*  Contents  unknown.* 

When  the  bill  of  lading  contains  these  or  any  other  words  to  the 
same  effect,  the  shipowner  is,  in  case  of  any  difference  between  the 
contents  delivered,  and  those  stated  in  the  bill  of  lading,  only  so  far 
answerable  as  it  is  proved  against  him,  that  he  really  received  other 
contents  than  those  delivered. 

Art  657.  Unless  the  goods  described  in  the  bill  of  lading  by 
number,  measure  or  weight,  have  been  really  counted,  measured  or 
weighed  to  the  master  on  delivery,  he  may  add  on  the  bill  of  lading 
the  words  *  Number,  measure,  weight  unknown.'  When  the  bill  of 
lading  contains  these  or  words  to  the  same  effect,  the  shipowner  is  not 
answerable  for  the  correctness  of  the  statements  in  the  bill  of  lading 
respecting  the  number,  measure,  or  weight  of  the  goods  delivered  to 
him. 

Art  658.  In  case  the  freight  has  been  stipulated  by  number, 
measure,  or  weight,  and  when  such  number,  measure,  or  weight  has 
been  stated  in  the  bill  of  lading,  such  statement  shall  be  taken  as  the 
basis  for  the  calculation  of  the  freight,  unless  the  bill  of  lading  contains 
a  provision  to  the  contrary.  The  words  *  Number,  measure,  weight 
unknown,'  or  others  to  the  same  effect,  are  not  considered  to  be  such 
provisions  to  the  contrary. 
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Art,  659.  Should  the  bill  of  lading  contain  the  clauses,  *  Free  from 
breakage/  or  '  Free  from  leakage/  or  *  Free  from  damage/  or  any  other 
addition  to  the  same  effect,  the  shipowner  is  not  answerable  for  break- 
age or  leakage  or  damage,  unless  it  can  be  proved  to  have  been  caused 
by  the  fault  of  the  master  or  another  person  for  whom  the  shipowner 
is  responsible. 

Art,  660.  In  case  any  goods  have  been  delivered  to  the  master 
which  are  visibly  damaged,  in  bad  condition,  or  badly  packed,  he  has 
to  state  these  defects  in  the  bill  of  lading  ;  otherwise  he  is  responsible 
to  the  consignee,  although  the  bill  of  lading  may  contain  one  of  the 
clauses  mentioned  in  the  foregoing  Article. 

Art.  661.  After  a  bill  of  lading  has  been  issued  to  order,  the  master 
cannot  comply  with  any  instructions  of  the  shipper  concerning  the 
returning  or  delivery  of  such  goods,  unless  all  copies  of  such  bill  of 
lading  are  returned  to  him. 

The  same  rule  applies  to  any  demand  made  by  any  holder  of  a  bill 
of  lading  for  delivery  of  goods  previous  to  the  arrival  of  the  master  at 
the  port  of  destination. 

Should  he  act  in  contravention  of  these  provisions,  he  remains 
liable  to  any  legal  holder  of  the  bill  of  lading. 

In  case  the  bill  of  lading  has  not  been  issued  to  order,  the  master 
shall  return  or  deliver  such  goods  even  without  the  production  of  a 
copy  of  the  bill  of  lading,  if  the  shipper  and  the  consignee  named  in 
such  bill  of  lading  have  expressed  their  proper  consent  to  the  returning 
or  the  delivery  of  such  goods.  When,  however,  all  the  copies  of  the 
bill  of  lading  are  not  returned,  the  master  can  previously  demand 
security  for  any  losses  which  might  arise  in  consequence  thereof. 

Art,  662.  The  provisions  of  Art.  661  apply  likewise  when  the 
contract  of  affreightment  is  dissolved,  before  the  port  of  discharge 
has  been  reached,  in  consequence  of  any  incident  contemplated  by 
Articles  630-643. 

Art,  663.  The  enactments  of  Articles  478,  479,  and  502  remain 
applicable  as  regards  the  liabilities  of  the  master  upon  any  contracts 
of  affreightment  concluded  and  any  bills  of  lading  issued  by  him. 

Art,  664.  In  case  any  sub-contracts  of  affreightment  have  been 
concluded,  the  shipowner,  and  not  the  party  letting  the  ship  under 
such  sub-contracts,  is  answerable  to  the  extent  of  ship  and  freight  for 
the  fulfilment  of  the  sub-contract  of  affreightment  in  so  far  as  its  exe- 
cution belongs  to  the  proper  functions  of  the  master  and  has  been  so 
undertaken  by  him,  particularly  in  consequence  of  his  receiving  goods 
and  issuing  bills  of  lading  (Art.  452). 

Whether,  and  how  far,  the  shipowner,  or  the  party  letting  the  ship 
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under  such  sub- contract,  caji  be  made  answerable  by  the  sub-charterer 
in  all  other  respects,  and  whether  in  the  latter  case  the  party  letting 
the  ship  under  such  sub-contract  is,  without  limitation,  answerable  for 
its  fulfilment,  or  whether  he  only  assumes  the  limited  liability  of  the 
owner  to  the  extent  of  ship  and  freight,  shall  not  be  affected  by  the 
foregoing  enactments. 

SIXTH  PART. 

Concerning  all  Matters  relating  to  Freight /or  the  Conveyance  of 
Passengers. 

Art  665.  Should  the  passenger  have  been  named  in  the  passage 
contract  he  is  not  entitled  to  transfer  the  right  of  passage  to  another 
party. 

Art.  666.  The  passenger  is  bound  to  comply  with  all  instructions  of 
the  master  concerning  the  rules  on  board  the  vessel. 

Art.  667.  The  passenger  who,  before  or  after  the  commencement  of 
the  voyage,  does  not  go  on  board  in  due  time,  shall  pay  the  full  passage- 
money,  even  if  the  master  commences  or  continues  the  voyage  without 
waiting  for  him. 

Art.  668.  When,  previous  to  the  commencement  of  the  voyage,  the 
passenger  gives  notice  of  withdrawal  from  the  passage  contract ;  or 
when  he  dies,  or  when  he  is  compelled  by  illness  or  any  other  incident 
happening  to  his  person  to  remain  behind,  one-half  only  of  the  passage- 
money  shall  be  paid. 

When,  after  the  commencement  of  the  voyage,  notice  of  withdrawal 
is  given,  or  any  of  the  incidents  mentioned  above  occurs,  the  passage- 
money  shall  be  paid  in  full. 

Art.  669.  The  passage  contract  becomes  null  and  void  when  the 
vessel  is  lost  in  consequence  of  a  casualty  (Art.  630,  No.  1). 

Art.  670.  The  passenger  may  withdraw  from  the  passage  contract, 
when  in  consequence  of  a  war  breaking  out,  the  vessel  cannot  any 
longer  be  considered  as  free,  and  would  be  exposed  to  the  risk  of 
capture,  or  if  the  ship's  voyage  should  be  delayed  by  a  Government 
order.  The  shipowner  has  likewise  tlie  right  of  withdrawal  when,  in 
either  c^  the  above  cases,  he  gives  up  the  voyage,  or  when  the  vessel  is 
intended  principally  for  the  transport  of  goods,  and  the  adventure  can- 
not be  undertaken,  because,  without  any  fault  on  his  part,  such  goods 
cannot  be  forwarded. 

Art.  671.  In  all  cases  in  which  pursuant  to  Articles  669  and  670 
the  passage  contract  is  dissolved,  neither  party  is  liable  to  damages. 

When,  however,  such  dissolution  takes  place  after  the  commence- 
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ment  of  the  vovage,  the  passenger  shall  pay  passage-money  in  propor- 
tion of  the  performed  part  of  the  voyage  to  the  whole. 

In  calculating  the  amount  due  the  provisions  of  Art.  633  are 
decisive. 

Art  672.  In  case  the  vessel  has  to  be  repaired  during  the  voyage, 
the  passenger  shall  pay  the  passage-money  in  full,  although  he  may  not 
wait  for  the  completion  of  the  repairs.  Should  he  wait  for  the  comple- 
tion of  the  same,  the  shipowner  has  to  provide  him  with  free  lodging 
until  the  voyage  is  resumed,  and  is  likewise  bound  to  continue  to  fulfil 
his  obligations  as  to  subsistence  in  conformity  with  the  passage  con- 
tract. 

When,  however,  the  shipowner  offers  to  convey  the  passenger  to  the 
place  of  destination  by  another  vessel  equally  good,  and  without  preju- 
dice to  any  further  rights,  and  the  passenger  refuses  to  accept  such 
offer,  he  has  no  further  claim  to  be  provided  with  lodging  and  board 
until  the  resumption  of  the  voyage. 

Art,  673.  Beyond  the  passage-money  the  passenger  shall  not  pay 
separately  for  the  conveyance  of  luggage  which,  according  to  the  con- 
tract, he  is  entitled  to  bring  on  board,  unless  an  agreement  to  the 
contrary  has  been  made. 

Art.  674.  The  provisions  of  the  Articles  562,  594,  618  apply  to 
any  passenger's  luggage  brought  on  board. 

When  the  same  has  been  received  by  the  master  or  a  third  party 
especially  appointed  thereto,  the  provisions  of  the  Articles  607,  608, 
609,  610,  611  apply  in  case  of  loss  or  damage. 

The  Articles  564,  565,  566,  and  690  apply  likewise  to  all  articles 
brought  on  board  by  the  passenger. 

Art.  675.  The  shipowner  has  a  lien  for  the  passage-money  on  any 
articles  brought  on  board  by  the  passenger.  This  lien  exists,  however, 
only  so  long  as  such  articles  are  retained  or  deposited. 

Art.  676.  Should  the  death  of  any  passenger  occur,  the  master 
shall,  according  to  the  circumstances  of  the  case,  properly  protect  the 
interests  of  the  heirs  as  to  the  effects  on  board. 

Art.  677.  When  a  vessel  is  chartered  to  a  third  party  for  the  con- 
veyance of  passengers,  no  matter  whether  wholly  or  partially,  or  in 
such  a  manner  that  a  certain  number  of  passengers  shall  be  carried, 
the  enactments  of  the  fifth  part  apply  as  regards  the  legal  relations 
between  the  shipowner  and  such  third  party  as  far  as  the  nature  of  the 
case  admits. 

Art.  678.  When,  in  the  following  parts  of  this  book,  reference  is 
made  to  the  freight,  it  shall  be  considered  to  comprise  also  the  passage- 
monies,  unless  the  contrary  is  enacted. 
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Art.  679.  The  laws  of  the  various  countries  concerning  matters  of 
emigration,  even  where  they  contain  enactments  of  civil  law,  are  not 
affected  by  the  enactments  of  this  part. 


SEVENTH    PART. 
Concerning  Bottomry. 


Art.  680.  Bottomry,  in  the  sense  of  this  code,  is  a  loan  transaction 
concluded  by  the  master  as  such,  by  virtue  of  the  rights  granted  to  him 
in  this  code,  under  promise  of  a  premium,  and  under  hypothecation  of 
ship,  freight,  and  cargo,  or  of  one  or  more  of  these  objects,  in  such  a 
manner  that  the  creditor  can  enforce  his  claims  only  to  the  extent  of 
the  hypothecated  (bottomried)  objects  after  the  arrival  of  the  vessel  at 
the  place  where  the  voyage  for  which  the  transaction  has  been  con- 
cluded shall  terminate  (bottomry  voyage). 

Art.  681.  Bottomry  transactions  may  only  be  concluded  by  the 
master  in  the  following  cases,  viz. — 

(1)  While  the  vessel  is  away  from  the  port  of  registry,  for  the 

purpose  of  completing  the  voyage,  in  conformity  with  Articles 
497,  507-509,  and  511. 

(2)  During  the  voyage  in  the  sole  interest  of  the  parties  concerned 

in  the  cargo,  for  the  purpose  of  preserving  and  forwarding 
the  same  in  conformity  with  Articles  504,  511,  and  634. 

In  the  case  of  No.  2  the  ma.ster  may  take  bottomry  on  the  cargo 
alone ;  in  all  other  cases  he  may  take  bottomry  for  the  ship  or  the 
freight  alone,  but  for  the  cargo  only  together  with  ship  and  freight. 

When  a  bottomry  bond  is  given  on  the  ship  without  naming  the 
freight,  the  latter  is  not  considered  as  included.  When,  however,  a 
bottomry  bond  on  ship  and  cargo  is  given,  the  freight  is  considered  to 
be  included  in  the  same. 

A  bottomry  bond  on  the  freight  is  admissible  as  long  as  the  latter 
is  exposed  to  any  sea  risk. 

A  bottomry  bond  can  likewise  be  given  for  the  freight  of  that  part 
of  the  voyage  which  has  not  yet  been  commenced. 

Art  682.  The  amount  of  the  bottomry  premium  may  without  any 
restriction  be  agreed  upon  by  the  contracting  parties. 

In  default  of  an  agreement  to  the  contrary  the  premium  includes 
the  interest  likewise. 

Art.  683.  A  bottomry  bond  shall  be  executed  by  the  master  con- 
cerning the  bottomry  transaction.  Should  this  not  have  been  done  the 
creditor  has  the  same  rights  as  he  would  have  if  the  master  had  entered 

3b 
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into  a  simple  credit  transaction  for  the  purpose  of  supplying  any  of  his 
requirements. 

Art,  684.  The  bottomry  lender  can  demand  that  the  bottomry  bond 
shall  contain — 

(1)  The  name  of  the  bottomry  creditor. 

(2)  The  amount  of  the  principal  of  the  bottomry  debt. 

(3)  The  amount  of  the  bottomry  premium,  or  the  total  amount  of 

the  sum  payable  to  the  creditor: 

(4)  The  description  of  the  objects  hypothecated  by  the  bond. 

(5)  The  description  of  the  vessel  and  the  master. 

(6)  The  bottomry  voyage. 

(7)  The  time  at  which  the  bottomry  debt  shall  be  paid. 

(8)  The  place  where  the  payment  shall  be  made. 

(9)  The  designation  of  the  document  as  bottomry  bond  embodied 

in  the  document  itself,  or  the  declaration  that  the  debt  has 
been  contracted  as  a  bottomry  debt,  or  any  other  declaration 
sufficiently  showing  the  transaction  to  be  of  the  nature  of 
bottomry. 

(10)  The  circumstances  which  have  necessitated  the  entering  into 

the  bottomry  transaction. 

(11)  The  date  and  place  where  the  document  has  been  executed. 

(12)  The  signature  of  the  master. 

The  signature  of  the  master  shall  be  certified  if  required. 

Art.  685.  Unless  the  contrary  has  been  agreed  upon,  the  bottomry 
bond  shall,  at  the  demand  of  the  bottomry  lender,  be  executed  to  the 
order  of  the  creditor,  or  simply  to  order.  In  the  latter  case  the  word 
'  order '  signifies  the  order  of  the  bottomry  lender. 

Art,  686.  When  the  necessity  of  concluding  the  transaction  has 
been  established  previous  to  the  execution  of  the  bottomry  bond,  by  a 
document  from  the  consul  of  the  country,  or  from  the  consul  authorised 
to  act  for  the  same,  or  in  default  of  such  consul  from  any  court  of  law 
or  any  other  competent  authority,  of  the  place  of  execution,  or,  in  case 
neither  of  these  exist,  from  the  officers  of  the  vessel,  it  shall  be  con- 
sidered that  the  master  has  been  duly  authorised  to  conclude  the  tran- 
saction to  the  extent  in  question. 

Evidence  to  the  contrary,  however,  shall  be  admissible. 

Art,  687.  The  bottomry  lender  can  demand  the  execution  of  several 
copies  of  the  bottomry  bond. 

Should  several  copies  have  been  issued,  the  number  of  such  copies 
has  to  be  stated  in  each  of  them. 

The  bottomry  bond  is  transferable  by  endorsement,  if  it  has  been 
made  out  to  order. 
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The  plea  that  the  master  had  not  been  authorised  to  enter  into 
the  transaction  at  all,  or  to  the  extent  in  question,  is  admissible  also 
against  the  holder  by  endorsement. 

Art,  688.  Unless  an  agreement  to  the  contrary  has  been  made  in 
the  bottomry  bond  itself,  the  bottomry  debt  is  payable  at  the  port  of 
destination  of  the  bottomry  voyage  and  on  the  eighth  day  after  the 
arrival  of  the  vessel  in  that  port. 

From  the  day  when  it  falls  due  mercantile  interest  becomes  payable 
upon  the  whole  bottomry  debt  including  the  premium. 

The  foregoing  provision  does  not  apply  when  the  premium  lias  been 
stipulated  by  time  ;  the  time  premium  runs,  however,  until  the  pay- 
ment of  the  principal  of  the  bottomry  debt  has  been  effected. 

Art  689.  The  payment  of  the  bottomry  debt  when  due  cannot 
be  refused  to  the  legal  holder  of  even  only  one  copy  of  the  bottomry 
bond. 

'  Such  payment  can  only  be  demanded  upon  return  of  such  copy,  on 
which  the  customary  receipt  for  the  payment  is  to  be  attached. 

Art.  690.  In  case  several  legal  holders  of  any  bottomry  bond  apply 
for  payment,  such  payment  shall  be  refused  ;  the  amount  shall,  in  case 
it  is  required  to  obtain  possession  of  the  bottomried  objects,  be  deposited 
with  a  court  of  law,  or  in  any  other  safe  manner ;  and  those  holders  of 
any  bottomry  bond  who  have  applied  shall  be  informed  of  the  course 
taken  and  of  the  reasons  for  the  same. 

Should  such  amount  not  have  been  deposited  with  a  court  of  law, 
the  depositor  may  cause  a  public  document  to  be  issued  respecting  his 
proceedings,  and  his  reasons  for  the  same,  and  he  may  deduct  the 
expenses  thereby  occasioned  from  the  bottomry  debt. 

Art,  691.  The  bottomry  creditor  is  not  liable  to  contribute  to 
General  or  Particular  Average. 

In  case,  however,  the  bottomried  objects  become,  by  reason  of 
General  or  Particular  Average,  insufficient  for  the  payment  of  the 
bottomry  creditor,  he  shall  bear  the  loss  thereby  caused. 

Art.  692.  All  the  bottomried  objects  are  jointly  and  severally  liable 
to  the  bottomry  creditor. 

After  the  arrival  of  the  vessel  at  the  port  of  destination  of  the 
bottomry  voyage,  the  creditor  can  apply  for  an  arrest  of  all  bottomried 
objects  even  before  his  claim  becomes  due. 

Art.  693.  The  master  shall  care  for  the  safe  keeping  and  preserva- 
tion of  the  bottomried  objects ;  he  shall  not  without  urgent  reasons 
commit  any  act  whereby  the  risk  of  the  bottomry  creditor  is  increased 
or  altered  from  what  he  might  anticipate  when  entering  into  the  con- 
tract. 

d  B  2 


740  MARITIME  LEGISLATION. 

If  he  acts  contrary  to  these  provisions  he  is  answerable  to  the 
bottomry  creditor  for  the  damage  thereby  arising  (Art.  479). 

Art.  694.  When  the  master  has  arbitrarily  changed  the  bottomry 
voyage,  or  when  he  has  arbitrarily  deviated  from  the  proper  course,  or 
when  after  its  termination  he  has  again  exposed  the  bottomried  object 
to  sea  risks  without  having  been  compelled  to  do  so  in  the  interests  of 
the  creditor,  the  master  is  personally  answerable  to  the  creditor  for  the 
bottomry  debt,  so  far  as  the  latter  does  not  receive  his  payment  out  of 
the  bottomried  objects,  unless  he  proves  that  the  non-payment  has  not 
been  caused  through  the  change  of  the  voyage  or  through  the  deviation 
or  through  the  new  sea  risk. 

Art.  695.  The  master  shall  not  deliver  the  bottomried  cargo,  either 
entirely  or  partially,  before  the  creditor  has  been  paid  or  properly  secured, 
otherwise  the  master  is  personally  answerable  to  the  creditor  for  the 
bottomry  debt  so  far  as  he  could,  at  the  time  of  their  delivery,  have 
been  paid  by  the  goods  so  given  up. 

Until  the  contrary  has  been  proved  it  shall  be  considered  that  the 
creditor  could  have  been  paid  in  full. 

Art.  696.  When  in  the  cases  of  Articles  693,  694,  695  the  master 
has  acted  by  directions  from  the  shipowner,  the  provisions  of  the  second 
and  third  sections  of  Art.  479  shall  apply. 

Art.  697.  If  the  amount  of  bottomry  is  not  paid  when  due,  the 
creditor  may  apply  to  the  proper  court  to  order  the  sale  of  the  ship 
and  cargo  on  which  bottomry  has  been  taken,  as  also  to  hand  over  the 
bottomried  freight. 

The  action  shall  be  brought,  as  far  as  the  ship  and  freight  are  con- 
cerned, against  the  master  or  owner  ;  as  to  the  cargo,  if  before  its  deli- 
very against  the  master,  after  its  delivery  against  the  consignee,  so  long 
as  it  is  in  his  own  possession,  or  in  the  custody  of  any  person  holding  it 
for  his  account. 

The  creditor  can  make  no  use  of  his  rights  to  the  prejudice  of  a  third 
party  who  has  bond  Jlde  become  possessor  of  the  bottomried  cargo. 

Art.  698.  The  consignee,  to  whom  it  is  known  on  taking  delivery  of 
any  bottomried  goods,  that  they  are  liable  for  a  bottomry  debt,  becomes 
personally  answerable  to  the  creditor  for  the  debt  to  the  extent  of  the 
value  which  the  goods  had  at  the  time  of  their  delivery,  so  far  as  the 
creditor  could  have  been  paid  out  of  the  goods  if  the  delivery  had  not 
taken  place. 

Art.  699.  When  the  adventure  is  given  up  before  the  commencement 
of  the  bottomry  voyage,  the  creditor  may  demand  immediate  payment 
of  the  bottomry  debt  at  the  place  at  which  such  bottomry  has  been 
taken ;  he  must,  however,  be  satisfied  with  a  proportionate  reduction  of 
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the  premium  ;  in  fixing  such  reduction  the  proportion  of  the  danger  sus- 
tained to  that  undertaken  shall  be  principally  considered. 

When  the  bottomry  voyage  does  not  terminate  in  the  port  of  de- 
stination, but  in  another  port,  the  bottomry  debt  must  be  paid  in  the 
latter  port  without  deduction  from  the  premium,  after  the  expiration  of 
the  stipulated  time  for  payment  or,  in  default  of  any  agreement,  after 
the  expiration  of  eight  days  (Art.  688).  Such  time  of  payment  to  be 
calculated  from  the  definite  abandonment  of  the  voyage. 

The  Articles  689-698  apply  likewise  to  the  foregoing  cases  where  the 
contrary  is  not  enacted  by  this  Article. 

Art.  700.  The  application  of  the  provisions  of  this  part  is  not  affected 
by  the  master  being  part  owner  or  sole  owner  of  the  vessel  or  of  the 
cargo,  or  of  both  of  them,  or  by  his  having  entered  into  the  bottomry 
transaction  upon  special  instructions  from  the  parties  concerned. 

Art  701.  It  is  reserved  to  the  legislation  of  the  various  countries  to 
introduce  regulations  respecting  irregular  bottomry  transactions,  %.e, 
such  as  may  not  have  been  entered  into  by  the  master  as  such  in  the 
cases  contemplated  by  Art.  681. 


EIGHTH  PART. 

Concerning  Average, 

First  Division.— General  Average  and  Particular  Average. 

Art  702.  All  damage  intentionally  done  to  ship  or  cargo,  or  both, 
by  the  master  or  by  his  orders,  for  the  purpose  of  saving  both  from  a 
common  danger,  together  with  any  further  damage  occasioned  by  such 
measures  and  likewise  expenses  incurred  for  the  same  purpose,  are 
General  Average. 

General  Average  is  borne  by  ship,  freight  and  cargo  in  common. 

ArL  703.  All  losses  and  expenses  not  belonging  to  General  Average 
but  caused  by  an  accident  are  Particular  Average,  as  far  as  they  do  not 
come  under  Art.  622. 

Particular  Average  is  borne  by  the  owners  of  the  ship  and  cargo 
respectively,  each  for  himself  alone. 

ArL  704.-  The  application  of  the  rules  for  General  Average  is  not 
debarred  by  the  fact  that  the  danger  has  been  occasioned  by  the  fault  of 
a  third  party,  or  even  of  one  of  the  parties  interested  in  the  adventure. 

The  party  interested  who  is  in  fault  can,  however,  not  only  make  no 
demand  for  compensation  on  account  of  any  damage  which  is  thereby 
sustained,  but  is  likewise  answerable  to  each  contributor  for  the  loss 
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which  he  suffered  through  such  damage  being  apportioned  as  General 
Average. 

Should  the  danger  have  arisen  through  the  fault  of  one  of  the  crew, 
the  owner  is  likewise  answerable  for  the  consequences  subject  to  the 
conditions  of  Articles  451  and  452. 

Art,  705.  Average  contribution  takes  place  only  when  the  ship  as 
well  a&  the  cargo,  each  either  wholly  or  in  part,  have  been  actually 
saved. 

Art.  706.  The  obligation  to  contribute  on  the  part  of  an  article  which 
has  been  saved  is  only  then  completely  annulled  when  the  article, 
owing  to  its  having  subsequently  suffered  Particular  Average,  is  entirely 
destroyed. 

Art,  707.  The  right  to  compensation  for  damage  belonging  to  General 
Average  is  only  so  far  set  aside  by  a  Particular  Average  subsequently 
affecting  the  damaged  article  (whether  this  be  again  damaged  or  totally 
destroyed)  as  it  is  proved  that  the  latter  accident  not  only  was  entirely 
independent  of  the  former  but  would  have  likewise  carried  with  it  the 
former  damage  if  this  had  not  already  taken  placa 

If,  however,  before  the  occurrence  of  the  latter  accident  steps  should 
already  have  been  taken  to  reinstate  the  damaged  article,  then  the  claim 
for  reimbursement  holds  good  as  far  as  su<;h  steps  are  concerned. 

Art,  708.  The  following  cases  in  particular  are  General  Average, 
always  supposing  that  the  requirements  of  Articles  702,  704  and  705  are 
complied  with  so  far  as  there  is  nothing  to  the  contrary  specially  directed 
by  tliis  Article  : — 

(1)  When  goods,  portions  of  the  ship,  or  articles  belonging  thereto, 

are  thrown  overboard,  masts  are  cut  away,  ropes  or  sails 
cut  adrift,  anchors,  hawsers,  or  chain-cables  slipped  or  cut 
away. 
These  damages,  as  well  as  any  further  damages  caused  to  ship 
or  cargo  by  such  acts,  belong  to  General  Average. 

(2)  When,  in  order  to  lighten  the  vessel,  the  cargo  or  part  of  it  has 

been  discharged  into  lighters. 

To  General  Average  belong  as  well  the  hire  of  the  lighters  as 
also  any  damage  done  to  ship  or  cargo  by  discharging  into  the 
lighters  or  by  re-shipping  into  the  vessel,  and  any  damage 
which  may  have  been  done  to  the  cargo  while  in  the  lighters. 

If  the  lightening  of  the  vessel  must  have  taken  place  in  the 
ordinary  course  of  the  voyage,  there  is  no  General  Average. 

(3)  When  the  ship  has  been  purposely  run  ashore,  but  only  if  pre- 

vention of  sinking  or  of  capture  was  thereby  intended. 
The  damages  caused  by  the  stranding,  as  well  as  by  the  getting 
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off,  as  also  all  the  expenses  of  getting  off,  belong  to  General 
Average. 

An  average  contribution  is  not  made  if  the  ship  which  has  been 
stranded  to  avoid  sinking  is  not  got  off,  or  after  being  got  off 
is  found  incapable  of  repair  (Art.  444). 

If  the  ship  has  been  stranded,  without  the  stranding  being 
purposely  done  for  preservation  of  ship  and  cargo,  ihen  the 
damages  caused  by  such  stranding  are  not,  but  the  expenses 
occasioned  by  the  getting  off,  and  the  damages  purposely  in- 
flicted on  ship  or  cargo  with  this  object  are,  General 
Average. 

(4)  If  the  vessel  has  put  into  a  port  of  refuge  in  order  to  avoid  a 

common  danger  threatening  the  ship  and  cargo  in  case  the 
voyage  were  prosecuted,  more  particularly  if  the  putting  into 
port  is  for  the  necessary  repair  of  damage  done  to  the  ship 
during  the  voyage. 
To  General  Average  in  this  case  belong  the  expenses  of  entering 
and  leaving,  the  expenses  attaching  to  the  ship  itself  owing 
to  the  stay,  the  wages  and  provisions  of  the  crew  during  the 
stay,  also  the  expense  of  lodging  the  crew  on  shore  if  and  so 
long  as  they  could  not  remain  on  board  ;  further,  if  the  cargo 
must  be  discharged  as  a  consequence  of  the  cause  which  led 
to  the  ship's  putting  into  the  port  of  refuge,  the  expense  of 
discharging  and  re-shipping,  and  the  expense  of  warehousing 
the  cargo  on  shore  up  to  the  time  when  it  might  have  been 
put  on  board  again. 

The  several  charges  for  detention  are  only  admitted  for  the 
time  that  the  cause  of  putting  into  the  port  of  refuge  remains 
in  force.  If  the  cause  is  to  be  found  in  a  necessary  repair 
of  the  ship,  the  charges  for  detention  are  only  admitted  up 
to  that  time  at  which  the  repair  might  have  been  completed. 

The  expense  of  repair  to  the  ship  belongs  to  General  Average 
so  far  only  as  the  damage  which  is  to  be  repaired  is  itself 
General  Average. 

(5)  When  the  ship  is  defended  against  enemies  or  pirates. 

All  damage  done  to  ship  and  cargo  in  such  defence,  the  ammuni- 
tion expended,  and  in  ca^e  any  of  the  crew  is  wounded  or 
killed  in  such  defence,  then  the  expenses  of  his  cure  or  burial, 
as  also  the  compensations  to  be  paid  (Articles  523,  524, 549, 
551),  are  General  Average. 

(6)  When  the  vessel  has  been  detained  by  enemies  or  pirates,  and  is 

redeemed  by  payment. 
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What  is  given  for  ransom  together  with  the  cost  of  maintenance 
and  release  of  the  hostages  is  General  Average. 
(7)  Losses  and  expenses  incurred  in  obtaining  the  monies  necessary 
for  payment  of  General  Average  during  the  voyage,  or  ex- 
penses incurred  in  apportioning  the  amounts  among  the 
parties  interested,  belong  to  General  Average. 
Among  these,  more  particularly  are  to  be  reckoned  the  loss  on 
goods  sold  during  the  voyage,  the  premium  on  a  bottomry 
loan  taken  up  for  the  advance  of  the  necessary  funds,  and, 
when  this  is  not  the  case,  the  premium  of  insurance  or  the 
monies  expended,  the  expenses  of  determining  the  damage 
and  drawing  up  the  adjustment. 
Art.  709.  Not  as  General  Average,  but  as  Particular  Average,  are  to 
be  considered — 

(1)  Losses  and  expenses  incurred  in  procuring  monies  required  in 

consequence  of  a  Particular  Average,  even  if  in  the  course 
of  the  voyage. 

(2)  Expenses  of  reclaiming,  even  if  the  ship  and  cargo  are  both 

reclaimed  together,  and  both  successfully. 

(3)  Damage  done  to  the  ship,  its  appurtenances,  or  the  cargo,  by 

carrying  a  press  of  sail,  even  when  the  press  of  sail  was 
carried  to  avoid  stranding  or  capture. 
Art  710.  In  cases  of  General  Average,  damages  and  losses  occurring 
to  the  following  articles  are  not  allowed  for  in  making  up  the  statement — 

(1)  Goods  not  laden  under  deck  ;  this  regulation  does  not,  however, 

apply  to  the  coasting  trade,  when  deck  cargoes  are  allowed 
by  the  laws  of  the  various  countries  to  be  carried  in  such 
coasting  trade  (Art.  567). 

(2)  Goods  for  which  there  is  no  bill  of  lading,  nor  any  entry  nor  the 

manifest  or  cargo-book. 

(3)  Valuables,  specie,  and  securities,  respecting  which  proper  notice 

has  not  been  given  to  the  master  (Art.  608). 
Art.  711.  Damage  done  to  the  vessel  or  its  appurtenances,  belong- 
ing to  General  Average,  must  be  surveyed  and  estimated  by  experts  at 
the  port  where  it  is  made  good,  and  before  the  repairs  are  commenced 
if  it  is  done  in  the  course  of  the  voyage  ;  otherwise  at  the  port  where 
the  voyage  terminates.  The  estimate  must  include  the  probable  cost 
of  all  requisite  repairs.  If  the  repairs  are  done  in  the  course  of  the 
voyage,  the  estimate  determines  the  amount  to  be  allowed  for  th 
damage,  except  when  the  cost  of  completing  such  repairs  is  less  than  the 
estimated  amount.  If  it  was  not  possible  to  make  an  estimate,  then 
the  amount  actually  laid  out  on  the  necessary  repairs  is  conclusive. 
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So  far  as  the  repairs  are  not  completed  during  the  voyage  the  esti- 
mate alone  is  conclusive  in  the  settlement  of  the  damage. 

In  other  cases,  a  deduction  is  made  for  the  difference  between  old 
and  new  of  one-third  of  the  whole  amount ;  in  the  case  of  chain-cables, 
however,  only  one-sixth,  and  on  the  anchors  themselves  no  deduction 
at  all  is  allowed. 

From  the  total  amount  are  further  to  be  deducted  the  proceeds  or 
value  of  the  whole  articles,  if  they  shall  be  in  existence,  which  have 
been  or  are  to  be  replaced  with  new. 

If  such  a  deduction,  and  also  the  deduction  for  the  difference 
between  old  and  new,  have  to  be  made,  the  latter  is  first  to  be  de 
ducted,  and  afterwards  the  other  deduction  is  to  be  made  from  the 
remainder. 

Art,  712.  The  full  amount  of  the  repairs,  when  settled  according  to 
the  provisions  of  the  preceding  Article,  is  the  amount  to  be  allowed  in 
General  Average  if,  at  the  time  of  sustaining  the  damage,  the  vessel 
had  not  been  afloat  for  a  full  year. 

The  same  rule  applies  in  allowing  for  separate  parts  of  the  ship, 
and  particularly  for  the  metal  sheathing,  and  for  separate  parts  of  the 
appurtenances,  when  such  parts  have  not  been  in  use  for  a  full  year. 

Art,  713.  The  amount  to  be  allowed  for  goods  which  have  been 
sacrificed  is  determined  by  the  market  price  of  goods  of  the  same  kind 
and  quality  at  the  port  of  destination,  at  the  time  when  the  discharge 
of  the  ship  was  commenced. 

If  there  is  no  market  price,  or  in  case  of  uncertainty  as  to  such 
price  or  its  applicability,  more  particularly  with  reference  to  the  quality 
of  the  goods,  the  value  must  then  be  settled  by  competent  persons. 

From  the  value  is  to  be  deducted  whatever  saving  in  freight,  duties 
and  charges  has  resulted  from  the  loss  of  the  goods. 

As  goods  sacrificed  are  to  be  considered,  also,  such  as  have  been 
sold  to  satisfy  General  Average  (Art.  708,  No.  7). 

Art,  714.  The  amount  to  be  allowed  for  goods  which  have  sufiered 
damage  belonging  to  General  Average  is  determined  by  the  difference 
between  the  value  of  the  goods  in  their  damaged  state  at  the  commence- 
ment of  the  discharge  of  the  vessel,  which  is  to  be  settled  by  experts 
and  the  market  price,  as  defined  in  the  preceding  Article,  after  deduction 
of  dues  and  charges,  so  far  as  these  may  have  been  saved  in  consequence 
of  the  damage. 

Art,  715.  Infixing  the  amount  which  is  to  be  allowed  (Articles  713, 
714),  a  deduction  is  to  be  made  on  account  of  decrease  of  value  and 
losses  which  may  have  occurred  before,  at,  or  after  the  casualty,  not 
belonging  to  General  Average. 
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Art,  716.  If  the  voyage  does  not  terminate  with  regard  to  ship  and 
cargo  at  the  port  of  destination,  but  at  another  port,  such  latter  port 
takes  the  place  of  the  port  of  destination  for  the  determining  of  the 
General  Average  allowance ;  whereEis,  if  the  voyage  is  terminated  by 
the  loss  of  the  ship,  the  place  to  which  the  cargo  is  brought  in  safety 
becomes  the  port  of  destination  in  like  manner. 

Art,  717.  The  allowance  for  freight  not  earned  is  to  be  determined 
by  the  amount  which  would  have  been  due  on  the  sacrificed  goods,  if 
they  had  been  carried  on  by  the  ship  to  the  port  of  destination  ;  or,  if 
the  ship  does  not  arrive  at  the  port  of  destination,  if  they  had  reached 
the  port  where  the  voyage  terminates. 

Art.  718.  The  total  amount  of  the  loss  which  forms  the  General 
Average  is  apportioned  among  ship,  cargo,  and  freight,  in  proportion  to 
their  respective  values. 

Art.  719.  The  ship  with  its  appurtenances  contributes — 

(1)  On  its  value  in  the  condition  in  which  it  was  at  the  end  of  the 

voyage,  when  the  discharge  was  commenced. 

(2)  On  the  amount  allowable  as  General  Average  on  the  ship  and 

its  appurtenances. 

From  the  value  under  No.  1  is  to  be  deducted  the  existing  value  of 
those  repairs  and  supplies  which  have  been  made  since  the  occurrence 
of  the  casualty. 

Art.  720.  The  cargo  contributes — 

(1)  On  the  goods  still  existing  at  the  end  of  the  voyage  when  the 

discharge  was  commenced,  or  if  the  voyage  is  terminated  by 
the  loss  of  the  ship  (Art.  716),  on  the  goods  that  have  been 
brought  into  safety,  so  far  as  at  the  time  of  the  casualty 
these  goods,  in  both  cases,  were  on  board  the  vessel  or  a 
Hghter  (Art.  708,  No.  2). 

(2)  On  the  goods  sacrificed  (Art.  713). 

Art.  721.  In  determining  the  contribution,  the  rate  is  to  be  taken  — 

(1)  For  goods  which  are  undamaged,  or  the  market  value,  or  the 

value  as  fixed  by  experts  (Art.  7V^),  of  the  goods  at  the  end 
of  the  voyage,  when  and  where  the  discharge  was  commenced, 
or,  if  the  voyage  is  terminated  by  the  loss  of  the  ship  (Art. 
716),  at  the  time  and  place  of  the  salvage,  after  deducting 
freight,  duties,  and  other  expenses. 

(2)  For  goods  which  have  been  spoilt  during  the  voyage,  or  have 

suffered  damage  not  belonging  to  General  Average,  on  the 
value,  as  fixed  by  experts  (Art.  714)  of  the  goods  in  their 
damaged  state  at  the  time  and  place  stated  in  clause  1  of 
this  section,  after  deduction  of  freight,  duties,  and  other 
expenses. 
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(3)  For  goods  which  have  been  sacrificed,  on  the  amount  at  which 

they  are  estimated  under  Art.  713  for  General  Average. 

(4)  For  goods  which  have  suffered  damage  belonging  to  General 

Average,  the  value,  as  estimated  under  clause  2  of  this  sec- 
tion, of  the  ^oods  in  their  damaged  state,  adding  thereto  the 
difference  of  value  which,  according  to  Art.  714,  is  allowed 
in  General  Average  as  compensation  for  the  damage. 
Art  722.  Goods  recovered  after  being  jettisoned  are  not  to  contri- 
bute to  a  General  Average  occurring  at  the  same  time  or  subsequently, 
unless  the  owner  of  them  makes  a  claim  for  contribi^tiou. 
Art.  723.  The  freight  contributes  on  two- thirds — 

(1)  Of  the  gross  amount  earned. 

(2)  Of  the  amount  estimated  as  General  Average  according  to 

Art.  717. 

The  laws  of  the  respective  countries  retain  the  powers  of  reducing 
the  above  stipulated  proportion  of  two-thirds  to  one-half. 

Passage-money  contributes  on  the  amount  which  would  have  been 
lost  if  the  ship  had  perished,  after  deducting  the  expenses  which  would 
in  that  case  have  been  saved. 

Art  724.  If  a  contributory  object  is  liable  for  a  claim  arising  out 
of  a  subsequent  casualty,  it  must  only  contribute  on  its  value  after 
deduction  of  this  claim. 

Art  725.  The  following  do  not  contribute  to  General  Average — 

(1)  Ammunition  and  provisions  of  the  ship. 

(2)  Wages  and  effects  of  the  crew. 

(3)  Baggage  of  passengers. 

If  objects  of  this  kind  have  been  sacrificed  or  have  sustained 
damage  which  comes  under  General  Average,  compensation  is  made 
for  them  as, provided  by  Articles  713-717  ;  compensation  is,  however, 
not  made  for  private  effects  consisting  of  valuables,  specie,  or  securities, 
unless  they  have  been  duly  notified  to  the  master  (Art.  608).  Objects 
of  this  kind,  for  which  compensation  is  made,  contribute  on  the  value, 
or  difference  of  value  at  which  they  are  replaced  on  the  adjustment. 

The  objects  enumerated  in  Art.  710  contribute  as  far. as  they  have 
been  saved. 

Money  advanced  on  bottomry  is  not  liable  to  contribute. 

Art  726.  If  after  the  casualty,  and  before  the  commencement  of 
the  discharge  at  the  end  of  the  voyage,  a  contributory  object  is  totally 
lost  (Art.  706),  or  partially  lost  or  diminished  in  value,  more  particu- 
larly in  the  case  stated  in  Art.  724,  a  corresponding  increase  takes 
place  in  the  amounts  to  be  contributed  by  the  remaining  objects. 
.     If  the  loss  or  diminution  of  value  occurs  after  the  commencement 
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of  the  discharge,  the  amount  for  which  such  object  is  liable  to  con- 
tribute, as  far  as  the  object  is  inadequate  to  the  satisfaction  of  a  daim, 
falls  as  a  loss  on  the  claimant. 

Art.  727.  Claimants  on  account  of  General  Average  have  the  same 
rights  as  ships'  creditors  with  respect  to  the  amounts  due  from  the 
ship  and  freight. 

With  respect  to  goods  which  have  to  contribute,  they  have  a  lien 
on  the  separate  goods  for  the  amounts  for  which  each  is  liable.  Such 
lien,  however,  cannot,  after  delivery  of  the  goods,  be  enforced  to  the 
prejudice  of  third  parties,  who  have  bond  fide  come  into  possession  of 
them. 

Art.  728.  An  average  loss  in  itself  does  not  constitute  a  personal 
liability  for  payment  of  the  average  amount 

The  receiver  of  goods  from  which  a  contribution  has  to  be  received, 
if  such  fact  was  known  to  him  when  he  received  the  goods,  is,  however, 
personally  liable  for  such  amount  up  to  the  value  of  the  goods  at  the 
time  of  their  delivery,  in  so  far  as  the  amount  could  have  been 
recovered  out  of  the  goods  themselves  if  they  had  not  been  delivered. 

Art.  729.  The  loss  is  to  be  determined  and  apportioned  at  the  port 
of  destination ;  or,  if  that  is  not  reached,  at  the  port  where  the  voyage 
terminates. 

Art.  730.  The  master  is  bound  to  cause  the  average  statement  to 
be  made  up  without  any  delay.  If  he  acts  contrary  to  this  obligation, 
he  renders  himself  liable  to  every  party  interested. 

Should  the  preparation  of  the  average  statement  be  unnecessarily 
delayed,  every  party  interested  may  address  a  request  for  such  pre- 
paration and  urge  its  completion. 

Art.  731.  Under  the  jurisdiction  of  this  code,  the  average  statement 
is  to  be  made  up  by  the  persons  regularly  appointed  for  the  purpose, 
or  in  their  absence  by  parties  especially  authorised  by  the  Court 
(average  staters),  (Compare  Article  57,  clauses  1-7  of  the  Prussian 
Introductory  Law.*) 

'  Art.  67.  Prussian  Introductory  Law,  The  following  regulations  are  hereby 
laid  down  for  the  stating  and  settling  of  averages :  ~ 

(1)  As  soon  as  the  average  statement  is  made  up,  the  average  stater  shall  lay 

the  same  before  the  Court  of  Commerce.  It  is  the  duly  of  this  Court  to 
exatnine  the  statement,  and  if  mistakes  or  omissions  are  found,  to  have 
the  same  corrected  by  the  average  stater. 

(2)  After  the  statement  has  been  examined,  and,  if  necessary,  corrected,  the 

parties  who  have  to  contribute,  if  they  have  announced  themselves  to 
the  Court,  or  are  known  in  other  ways,  more  particularly  by  the  ship's 
papers  or  cargo  accounts,  are  to  be  invited  to  appear  before  a  deputy  of 
the  Court  on  a  fixed  day  if  they  reside  in  the  district  of  the  Court,  or 
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Every  party  interested  is  bound  to  furnish  the  average  stater  with 
all  documents  necessary  for  making  up  the  statement  as  far  as  they 
may  be  under  his  control,  viz,  : — charter  parties,  bills  of  lading,  and 
invoices. 

To  the  laws  of  the  respective  countries  is  reserved  the  right  of 
making  further  regulations  respecting  the  drawing  up  of  the  average 
statement  and  the  settling  of  the  same. 

Art.  732.  Security  shall  be  given  to  the  parties  interested  in  the 
cargo  for  the  amounts  due  from  the  ship,  before  the  latter  can  be 
allowed  to  leave  the  port  in  which,  according  to  Art.  729,  the  apportion- 
ment and  arrangement  of  the  loss  is  to  take  place. 

Art  733.  The  master  is  not  allowed  to  deliver  goods,  from  which  a 
contribution  to  average  may  be  due,  until  the  amount  of  such  contribu- 
tion shall  have  been  paid,  or  security  given  for  the  same  (Art.  616)  ;  in 
default  of  which,  in  addition  to  the  liability  of  the  goods,  he  becomes 
personally  liable  for  the  amounts. 

If  the  master  shall  have  acted  in  accordance  with  instructions 
from  his  owner,  then  the  directions  of  the  second  and  third  parts  of 
Art.  479  are  to  be  acted  upon. 

have  appointed  representatiyes  there;  otherwise,  in  the  person  of  an 
official  agent,  who  will  be  appointed  to  act  for  them,  in  order  to  make 
their  several  objections  to  the  statement. 
To  the  STimmons  is  to  be  attached  the  announcement,  that  any  party  not 
appearing  will  be  considered  to  have  no  objection  to  make  to  the  state- 
ment. 

(3)  If  at  the  stated  time  no  objections  are  made  to  the  statement,  then  the 

Court  shall  confirm  the  same. 

(4)  If  an  interested  party  make  objections,  he  must  prove  them  in  the  sitting 

appointed,  or  mnst  reserve  the  right  of  putting  in  a  written  statement 
of  his  grievance.  In  the  latter  case  the  statement  must  be  laid  before 
the  Court  within  fourteen  days :  if  this  should  not  be  done,  it  will  be 
considered  that  the  official  record  of  the  sitting  is  to  serve  as  such 
statement. 
The  ordinary  legal  steps  will  be  taken  by  the  Court  on  the  statement  of 
grievance,  or  should  such  not  have  been  reserved,  or  not  have  been  put 
in  during  the  interval  of  fourteen  days  to  be  allowed  as  above,  then  on 
the  copy  of  the  official  record  of  the  sitting  which  is  to  serve  as  state- 
ment. 

(5)  When  the  objections  which  may  have  been  brought  forward  have  been 

settled  by  a  legal  decision,  or  otherwise,  then  the  Court  shall  proceed  to 
confirm  the  average  statement,  the  same  having  first  been  duly  amended 
in  conformity  with  the  settlement  of  the  objections. 

(6)  When  objections  are  raised  which  only  affect  a  portion  of  the  average  state- 

ment, the  Court  shall  at  once  confirm  the  statement  so  far  as  the  same  is 
not  affected  by  the  objections. 

(7)  When  the  average  statement  has  been  so  confirmed,  immediate  execution 

may  be  granted  upon  it. 
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The  lien  which  parties  entitled  to  compensation  have  on  the  con- 
tributory goods  is  exercised  for  them  by  the  shipowner. 

Art.  734.  If  the  master  shall  have  given  a  bottomry  bond  on  the 
cargo,  or  have  disposed  of  a  part  of  the  same  by  sale  or  otherwise,  in 
order  to  be  able  to  continue  the  voyage,  although  for  aji  expense  which 
does  not  belong  to  General  Average,  then  the  loss  which  the  party 
interested  in  the  cargo  may  sustain,  because  his  claim  cannot  be  satis- 
fied, or  can  only  partly  be  satisfied  by  ship  and  freight  (Articles  509, 
510,  613),  shall  be  borne  by  the  whole  of  the  parties  interested  in 
the  cargo,  according  to  the  regulations  laid  down  for  cases  of  General 
Average. 

In  settling  the  loss,  the  compensation  fixed  in  Art  713  is  decisive 
in  all  cases,  and  particularly  in  such  as  come  under  the  second  part 
of  Art.  613.  Goods  which  have  been  sold  also  contribute  to  General 
Average,  should  such  occur  (Art.  720),  with  the  value  at  which  such 
compensation  may  be  determined. 

Art,  735.  With  respect  to  other  losses  and  charges  to  be  divided 
according  to  the  principles  of  General  Average,  the  necessary  instruc- 
tions are  given  in  Art.  637. 

The  amounts  and  compensations  to  be  paid  under  the  stipulations  of 
Articles  637  and  734  are  in  all  respects  placed  on  the  same  footing  as 
payments  and  compensations  in  cases  of  General  Average. 

Second  Division. — Damage  by  Collision. 

Art.  736.  When  two  ships  come  into  collision,  and  either  on  one  or  both 
sides,  in  consequence  of  such  collision,  ship  or  cargo  alone,  or  ship  and 
cargo,  should  be  damaged  or  entirely  lost,  then  in  case  any  one  of  the 
crew  of  either  ship  should  have  occasioned  the  accident  by  any  fault  of 
his  own,  the  owner  of  that  ship  is  answerable  according  to  Articles  451, 
452  for  the  repairs  of  the  damage  which  may  have  been  done  to  the 
other  ship  or  her  cargo  by  the  collision. 

The  owners  of  the  cargo  in  the  two  ships  are  not  liable  to  contribute 
to  the  repairs  of  the  damage. 

The  personal  liability  of  the  crew  for  the  consequences  of  their 
faults  is  not  altered  by  this  section. 

Art.  737.  If  no  fault  is  attributable  to  any  of  the  crew  of  either 
vessel,  or  if  the  collision  is  occasioned  by  faults  on  both  sides,  then  no 
claim  can  be  established  for  the  damage  done  to  either  or  both  ships. 

Art.  738.  The  two  preceding  sections  are  applicable  whether  both 
vessels,  or  either  of  them,  are  under  sail  or  drifting  with  the  current, 
or  are  at  anchor,  or  fastened  to  the  shore. 
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Art.  739.  When  a  ship  i^hich  ha43  been  damaged  by  collision  sinks 
before  it  can  reach  a  port,  it  is  taken  for  granted  that  the  sinking  of  the 
ship  was  a  consequence  of  the  collision. 

ArL  740.  When  the  ship  is  in  charge  of  a  pilot  (where  pilotage  is 
compulsory)  and  the  crew  have  performed  the  duties  required  of  them, 
the  owner  of  the  ship  is  then  not  responsible  for  the  damage  occasioned 
by  a  collision  for  which  the  pilot  is  to  blame. 

Art,  741.  The  provisions  of  this  Article  are  also  applicable  when 
more  than  two  vessels  come  into  collision. 

When  in  such  a  case  the  collision  shall  have  been  occasioned  by  the 
fault  of  any  of  the  crew  of  one  of  the  vessels,  then  the  owner  of  such 
vessel  is  also  answerable  for  damage  which  may  be  occasioned  in  con- 
sequence of  the  second  vessel  through  the  collision  being  driven  into 
collision  with  a  third. 


NINTH  PART. 
Concerning  Salvage  and  Assistance  in  Cases  of  Distress, 

Art.  742.  When  in  case  of  distress  a  ship  or  its  cargo,  being  no 
longer  under  the  control  of  the  crew,  or  having  been  abandoned  by  the 
same,  is  taken  charge  of  either  wholly  or  in  part  by  third  parties  and 
brought  into  safety,  then  such  parties  have  a  claim  for  salvage. 

When  in  any  other  case  than  the  above,  a  ship  or  its  cargo  is 
rescued  from  a  state  of  distress  by  the  help  of  third  parties,  then  such 
parties  have  only  a  claim  for  assistance. 

The  crew  of  the  vessel  which  is  lost  or  in  danger  can  have  no  claim 
for  salvage  or  assistance. 

Art.  743.  When  during  the  danger  an  agreement  has  been  made  as 
to  the  amount  of  the  salvage  or  payment  for  assistance,  such  agree- 
ment may  nevertheless  be  disputed  on  the  plea  that  the  amount  agreed 
upon  was  excessive,  and  the  reduction  of  the  same  to  an  amount  more 
in  accordance  with  the  circumstances  of  the  case  may  be  demanded. 

Art.  744.  In  the  absence  of  any  agreement,  the  amount  of  the 
salvage  or  assistance  shall  be  fixed  by  the  judge  in  money,  all  the 
circumstances  of  the  case  being  taken  into  reasonable  consideration. 

Art.  745.  The  amount  awarded  for  the  salvage  or  assistance  also 
includes  compensation  for  any  outlay  which  may  have  been  made  for 
the  purposes  of  the  salvage  or  assistance. 

It  does  not  include,  however,  the  costs  and  fees  of  the  legal  authori- 
ties, the  duties  and  charges  to  which  the  salved  articles  may  be  liable, 
or  the  expenses  of  storing,  preserving,  valuing,  and  disposing  of  the  same. 
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Art.  746.  The  following  circumstances  are  more  particularly  to  be 
taken  into  consideration  in  settling  the  amount  to  be  awarded  for 
salvage  or  assistance  : — 

The  zeal  shown. 

The  time  expended. 

The  services  rendered. 

The  outlay  incurred. 

The  numl>er  of  persons  who  assisted. 

The  danger  to  which  they  and  their  vessels  were  exposed,  as  also 

The  danger  which  threatened  the  salved  or  rescued  articles,  and 

The  value  of  the  same  remaining  after  deduction  of  the  expenses 
(Art.  745,  clause  2). 

Art.  747.  The  award  for  salvage  or  assistance  shall  not  be  fixed  at 
a  proportion  of  the  value  of  the  salved  or  rescued  articles,  unless  all 
parties  shall  mutually  agree  thereto. 

Art.  748.  The  amount  of  the  salvage  shall  not  exceed  one-third  of 
the  value  of  the  articles  salved  (Art.  746), 

Only  in  exceptional  cases  may  the  amount  be  increased  up  to  the 
half  of  the  value,  as  when  the  salvage  was  accompanied  with  unusual 
exertions  and  risks,  and  when  at  the  same  time  such  value  is  only 
small. 

Art.  749.  The  amount  awarded  for  assistance  shall  always  be  less 
than  the  amount  of  salvage  would  have  been  in  the  same  circumstances. 
In  settlement  of  the  amount  to  be  awarded  for  assistance,  the  value  of 
the  articles  rescued  is  only  of  secondary  importance. 

Art.  750.  When  several  persons  have  taken  part  in  the  salvage  or 
rendering  of  assistance,  the  amount  awarded  shall  be  divided  among 
them  in  proportion  to  the  services  that  each  may  have  rendered  either 
personally  or  with  his  property,  and  in  case  of  dispute,  according  to 
the  number  who  have  to  participate. 

All  those  who  devote  themselves  to  the  saving  of  human  life  in  a 
casualty  are  entitled  to  participate  equally. 

Art.  751.  When  a  ship  or  its  cargo  is  either  wholly  or  in  part  salved 
or  preserved  by  another  ship,  then  the  amount  awarded  for  salvage  or 
assist-ance  is  divided  between  the  owner,  the  master,  and  the  rest  of  the 
crew  of  the  other  ship,  unless  it  shall  have  been  otherwise  specially 
agreed  between  them,  in  such  proportion,  that  the  owner  shall  take 
one-half,  the  master  one-quarter,  and  the  rest  of  the  crew  the  other 
one-quarter.  Among  the  latter  the  amount  shall  be  divided  in  propor- 
tion to  the  pay  to  which  each  is  entitled,  or  to  which  each  would  be 
entitled  according  to  rank. 

Art.  752.  No  person  has  any  claim  for  salvage  or  assistance — 
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(1)  Who  has  forced  the  acceptance  of  his  services,  or  more  particu- 

larly has  gone  on  board  the  ship  without  permission  of  the 
master,  when  the  latter  was  present. 

(2)  Who  has  not  immediately  given  notice  to  the  master,  the  pro- 

prietor, or  the  proper  authority  respecting  such  salvage. 
Art,  753.  With  respect  to  the  expenses  for  salvage  and  assistance, 
which  shall  be  understood  to  include  the  amount  awarded  for  such 
salvage  and  assistance,  the  creditor  has  a  lien  on  the  salved  or  pre- 
served articles,  and  with  respect  to  the  salved  may  detain  them  until 
security  for  the  amount  has  been  given. 

In  enforcing  the  lien,  the  stipulations  of  the  second  and  third 
clauses  of  Art.  697  shall  be  applied. 

AH.  754.  The  master  may  not  deliver  the  goods,  either  wholly  or  in 
part,  until  the  creditor  has  been  paid  or  has  received  security,  other- 
wise he  makes  himself  personally  liable  to  the  creditor,  so  far  as  the 
latter's  claim  could  have  been  satisfied  out  of  the  delivered  goods  at 
the  time  of  their  delirery. 

If  the  master  has  acted  in  accordance  with  instructions  from  his 
owner,  then  the  directions  of  the  second  and  third  clauses  of  Art.  479 
come  into  operation. 

Art.  755.  Salvage  and  rendering  of  assistance  do  not  of  themselves 
impose  a  personal  responsibility  for  payment  of  salvage  and  assbtance 
expenses. 

But  the  receiver  of  goods,  when  it  is  known  to  him  at  the  time  he 
received  them  that  the  same  were  liable  for  salvage  or  assistance  ex- 
penses, becomes  personally  liable  for  such  expenses,  so  far  as  they  could 
have  been  satisfied  out  of  the  goods  themselves,  had  they  not  been 
delivered. 

If  other  articles  have  been  salved  or  preserved  together  with  the 
goods  which  have  been  so  delivered,  then  the  personal  liability  of  the 
receiver  only  extends  to  the  amount  which  falls  upon  the  goods 
delivered,  when  the  expenses  are  divided  among  the  whole  of  the 
articles. 

Art.  756.  The  laws  of  the  respective  countries  retain  the  right  to 
amend  the  provisions  of  this  ninth  part. 

They  can  enact  that  other  than  legal  tribunals  shall,  with  the  re- 
servation of  an  appeal  to  law  (Art.  744),  be  called  upon  to  decide 
questions  as  to  liability  to  the  payment  of  salvage  or  assistance  claims, 
or  as  to  the  amounts  to  be  awarded  in  such  cases. 

The  regulations  of  the  different  countries  as  to  the  recapture  of  a 
ship  taken  by  the  enemy  do  not  come  under  the  provisions  of  this 
part. 

3c 
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TENTH  PART. 

Concerning  tJie  Ship's  Creditors, 

Art.  757.  The  rights  of  a  ship's  creditor  are  acquired  by  virtue  of 
the  foUowmg  claims,  viz. — 

(1)  Expenses  of  a  compulsory  sale  of  the  vessel,  to  which  belong' 

also  the  expenses  connected  with  the  distribution  of  the 
purchase-money,  the  cost  of  watching,  keeping,  and  main- 
taining the  vessel  and  its  appurtenances  from  the  application 
for  the  compulsory  sale  or  from  the  arrest  preceding  such  sale  ; 

(2)  Expenses,  not  included  in  No.  1,  of  watching  and  keeping  the 

vessel  and  its  appurtenances,  from  the  time  of  its  being 
brought  into  the  last  port,  in  case  it  has  been  sold  by  order 
of  a  court  of  law  ; 

(3)  All  official,  ship,  navigation,  and  port  duties,  more  particularly 

tonnage,  light,  quarantine,  and  port  dues  ; 

(4)  The  claims  of  the  crew  arising  out  of  contracts  respecting  their 

services  and  wages ; 

(5)  Pilotage  monies,  and  expenses  for  salvage,  assistance,  redemp- 

tion, and  reclamation  ; 

(6)  The  contributions  of  the  vessel  to  General  Average  ; 

(7)  Claims  of  the  creditors,  to  whom  the  vessel  has  been  bottomried, 

as  well  as  the  claims  arising  out  of  other  credit  transactions 
which  the  master  as  such  has  concluded  in  urgent  cases 
while  the  vessel  was  away  from  the  port  of  registry 
(Articles  497,  510),  even  if  he  is  part-owner  or  sole  owner 
of  the  vessel.  Claims  for  supplies  furnished  or  services 
rendered  enjoy  the  same  privilege  as  the  aforesaid  claims  on 
credit  transactions,  if  such  supplies  have  been  furnished  or 
servicers  rendered  in  cases  of  necessity,  while  the  vessel  was 
away  from  the  port  of  registry,  and  for  the  preservation  of 
the  vessel  or  for  the  performance  of  the  voyage,  to  the  master 
as  such  and  not  on  his  personal  credit,  so  far  as  the  supplies 
furnished  or  services  rendered  were  required  to  make  good 
the  necessity ; 

(8)  Claims  for  non-delivery  of  or  damage  to  goods  forming  part  of 

cargo  and  to  baggage  coming  under  the  second  section  of 
Art.  674  ; 

(9)  Claims,  not  coming  under  one  of  the  above  heads,  arising  out 

of  law  transactions  which  the  master  as  such  has  concluded 
by  virtue  of  his  legitimate  authority  and  not  of  a  special 
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power  of  attorney  (Art.  452,  No.  1);  also  claims,  not  coming 
under  one  of  the  above  heads,  arising  out  of  non-fulfilment 
or  incomplete  or  imperfect  fulfilment  of  a  contract  made  by 
the  owner,  so  far  as  the  carrying  out  of  the  latter  belonged 
to  the  duties  of  the  master  (Art.  452,  No.  2)  ; 
(10)  Claims  arising  out  of  the  fetult  of  a  person  belonging  to  the 
crew  (Articles  451  and  452,  No.  3),  although  he  may  at 
the  same  time  be  part-owner  or  the  sole  owner  of  the  vessel. 

Art,  758.  Ship's  creditors  to  whom  the  vessel  has  not  already  been 
bottomried  have  a  legal  lien  upon  the  vessel  and  its  appurtenances. 

The  lien  may  be  enforced  against  third  parties  who  may  have 
possession  of  the  vessel. 

Art,  759.  The  legal  lien  of  each  of  these  ship's  creditors  extends  also 
to  the  gross  freight  of  that  voyage  out  of  which  his  claim  has  arisen. 

Art,  760.  As  a  voyage  within  the  meaning  of  this  part  shall  be 
considered  that  voyage  for  which  the  vessel  is  fitted  out  anew,  or  which 
is  commenced  either  in  consequence  of  a  new  contract  of  affreightment 
or  after  complete  discharge  of  the  cargo. 

Art,  761.  The  ship's  creditors  specified  in  Art.  757,  par.  4,  have,  in 
respect  of  their  claims  arising  out  of  a  later  voyage,  a  legal  lien  also 
upon  the  freight  of  former  voyages,  so  far  as  they  are  performed  under 
the  same  agreement  as  to  service  and  wages  (Articles  521,  536, 538,  554). 

Art,  762.  The  provisions  concerning  the  legal  lien  of  the  other 
ship's  creditors  apply  equally  to  the  lien  to  which  bottomry  creditors 
are  entitled  according  to  Art.  680. 

The  extent  of  the  lien  of  the  bottomry  creditor  is,  however,  deter- 
mined by  the  contents  of  the  bottomry  contract  (Art.  681). 

Art.  763.  The  lien  of  a  ship's  creditor  exists  in  like  manner  for 
principal,  interest,  bottomry  premium,  and  costs. 

Art,  764.  A  ship's  creditor  enforcing  his  lien  may  sue  the  ship- 
owner as  well  as  the  master,  the  latter  even  when  the  vessel  is  in  the 
port  of  registry  (Art.  495). 

A  judgment  given  against  the  master  is,  els  regards  the  lien,  valid 
against  the  shipowner. 

Art,  765.  The  rights  of  a  ship's  creditor  are  not  impaired  by  the 
fact  that  the  shipowner  became  personally  liable  for  the  claim,  either 
at  the  time  of  its  origin  or  subsequently. 

This  provision  applies  more  particularly  to  the  claims  of  the  crew 
founded  upon  agreements  of  service  and  wages  (Art.  453). 

Art,  766.  When  the  vessel  belongs  to  a  joint-ownership  the  ship 
and  freight  are  liable  to  ship's  creditors  in  the  same  manner  as  if 
it  belonged  to  a  single  owner. 

.3  c  2 
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Art,  767.  The  lien  of  the  ship's  creditor  upon  the  vessel  becomes 
void — 

(1)  By  a  compulsory  sale  of  the  vessel  in  a  home  port.  The  purchase- 

money  takes  the  place  of  the  ship  as  regards  the  ships 
creditors. 
The  ship's  creditors  must  be  publicly  summoned  to  protect  their 
rights  ;  in  other  respects  the  provisions  regulating  the  pro- 
ceedings for  a  sale  are  reserved  to  the  laws  of  the  various 
countries  ; 

(2)  By  the  sale  of  the  vessel  effected  by  the  master  by  virtue  of  his 

legal  authority  in  a  case  of  urgent  necessity  (Art.  499)  ;  the 
purchase-money  takes  the  place  of  the  vessel  as  regards  the 
ship's  creditors  so  long  as  it  is  not  paid  by  the  purchaser  or 
is  still  in  the  hands  of  the  master. 

Art,  768.  It  is  reserved  to  the  laws  of  the  various  countries  to 
enact,  that  liens  shall  also  become  void  in  other  cases  of  sale  when  the 
ship's  creditors  have  without  effect  been  publicly  summoned  to  give 
notice  of  their  liens,  or  when  the  ship's  creditors  have  not  given  notice 
of  their  liens  to  the  competent  court  of  law  within  a  fixed  period  from  the 
time  of  the  vessel's  arrival  in  the  port  of  registry  or  another  home  port. 

Art,  769.  Art.  767  does  not  apply  when  only  one  or  more  shares 
are  sold,  but  not  the  whole  vesseL 

Art,  770.  With  respect  to  the  ship,  the  expenses  of  the  compulsory 
sale  (Art.  757,  No.  1)  and  the  outlay  for  watching  and  keeping  the 
vessel  from  the  time  of  its  arrival  in  the  last  port  (Art.  757,  No.  2) 
have  precedence  over  all  other  claims  of  ship's  creditors. 

The  expenses  of  the  compulsory  sale  have  precedence  over  the  costs  of 
watching  and  keeping  the  vessel  from  the  time  of  its  arrival  in  the  last 
port. 

Art.  771.  As  regards  other  claims,  those  relating  to  the  last  voyage  (Art. 
760),  in  which  are  included  those  arising  after  the  termination  of  the  last 
voyage,  have  precedence  over  the  claims  connected  with  former  voyages. 

As  r^ards  claims  not  relating  to  the  last  voyage,  those  relating  to 
a  later  voyage  have  precedence  over  those  relating  to  a  former  one. 

Als  regards  the  ship's  creditors  mentioned  in  Art.  757,  No.  4,  their 
claims  relating  to  a  former  voyage  have  the  same  precedence  as  those 
relating  to  a  later  voyage,  provided  the  different  voyages  are  performed 
under  the  same  contract  of  service  or  wages. 

When  the  bottomry  voyage  includes  several  voyages  in  the  sense  of 
Art.  760,  the  bottomry  creditor  shall  rank  after  those  ship's  creditors 
whose  claims  refer  to  the  voyages  commenced  after  the  termination  of 
the  first  of  such  voyages. 
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Art.  772»  Claims  relating  to  the  same  voyage,  as  also  those  which 
are  to  be  considered  as  relating  to  the  same  voyage  (Art.  771),  are  to 
be  paid  in  the  following  order,  viz. — 

(1)  All  official)  ship,  navigation  and  port  dues  (Art.  757,  par.  3). 

(2)  Claims  of  the  crew  arising  out  of  agreements  concerning  their 

services  and  wages  (Art.  757,  par.  4). 

(3)  Pilotage  monies  and  expenses  for  salvage,  assistance,  redemp- 

tion,  and  reclamation  (Art.  757,  pan  5),  contributions  of 
the  vessel  to  General  Average  (Art.  757,  par.  6),  claims  arising 
out  of  bottomry  and  other  credit  transactions  entered  into 
by  the  master  in  cases  of  necessity,  as  well  as  such  claims 
as  are  to  be  treated  on  the  same  footing  therewith  (Art.  757, 
par.  7). 

(4)  Claims  for  non-delivery  of  or  damage  to  goods  and  baggage 

(Art.  757,  par.  8). 

(5)  Claims  mentioned  in  Art.  757,  pars.  9  and  10. 

Art.  773.  Of  the  claims  referred  to  in  pars.  1,  2,  4,  and  5  of  Art. 
772,  those  comprised  under  one  and  the  same  head  shall  be  considered 
to  have  equal  rights. 

Of  those  claims,  however,  mentioned  in  par.  3  of  Ait.  772,  a  more 
recent  claim  shall  have  precedence  over  one  of  an  earlier  date ;  those 
arising  simultaneously  have  equal  rights. 

When  the  master  has  concluded  several  transactions  in  consequence 
of  the  same  case  of  necessity  (Art.  757,  par.  7),  the  claims  resulting 
therefrom  shall  be  considered  to  have  arisen  simultaneously. 

Claims  arising  out  of  credit  transactions,  more  particularly  out  of 
bottomry  contracts  entered  into  by  the  master  for  the  purpose  of 
paying  earlier  liabilities  under  the  third  head  of  Art.  772,  as  well  as 
claims  arising  out  of  contracts  concluded  by  him  in  order  to  extend  the 
term  of  payment  of,  to  acknowledge  or  to  renew  such  former  liabilities, 
shall  only  have  the  same  priority  as  the  earlier  claim,  although  the 
credit  transaction  or  contract  may  have  been  necessary  for  the  con- 
tinuation of  the  voyage. 

Art.  774.  The  ship's  creditors*  lien  upon  the  freight  (Art.  759)  is 
only  valid  so  long  as  the  freight  is  still  unpaid,  or  the  monies  paid  in 
satisfaction  of  the  freight  are  still  in  the  hands  of  the  master. 

To  such  lien  apply  likewise  the  provisions  of  the  foregoing  articles 
concerning  priority. 

Should  the  freight  have  been  transferred,  the  lien  of  the  ship's  cre- 
ditors may  be  enforced  likewise  against  the  transferee  so  long  as  the 
freight  is  still  unpaid  or  the  money  is  in  the  hands  of  the  master. 

For  so  much  of  the  freight  as  the  shipowner  has  received  he  is  per* 
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sonally  liable  to  the  ship's  creditors  who  have  been  thereby  entirely  or 
partially  deprived  of  their  lien  ;  to  each  for  such  amount  as  he  would 
have  received  as  his  proportion  if  the  said  money  had  been  distributed 
according  to  the  legal  order  of  priority. 

The  same  personal  liability  attaches  to  the  shipowner,  with  respect 
to  goods  shipped  on  his  own  account,  to  the  extent  of  the  current  freight 
at  the  loading  port  at  the  time  of  shipment. 

ArL  lib.  When  the  shipowner  uses  the  freight  to  satisfy  one  or 
more  creditors  having  any  lien  thereupon,  he  is  answerable  to  creditors 
who  would  liave  had  a  prior  claim  only  so  far  as  it  is  proved  that  he 
has  knowingly  wronged  them. 

ArL  IIQ.  In  so  far  as  the  shipowner  has  received  the  purchase-money 
in  the  oases  mentioned  in  the  first  or  second  heads  of  Art.  767  he  is 
personally  responsible  for  the  amounts  received  to  all  ship's  creditors, 
to  the  same  extent  as  he  is  to  the  creditors,  of  a  voyage  in  case  of 
encashment  of  the  freight  (Articles  774,  775). 

Art  111,  When  the  shipowner,  after  having  received  notice,  of  the 
claim  of  a  ship's  creditor  for  which  his  liability  extends  only  to  the 
ship  and  freight,  sends  the  vessel  to  sea  on  a  new  voyage  (Art.  760), 
should  such  a  course  not  be  indispensable  in  the  interest  of  the  ship's 
creditor,  he  becomes  likewise  personally  responsible  for  the  claim  to 
the  extent  of  that  amount  which  the  creditor  would  have  realised  if 
the  value  of  the  vessel  at  the  commencement  of  the  voyage  had  been 
distributed  amongst  the  ship's  creditors  according  to  the  legal  order  of 
priority. 

Unless  proved  to  the  contrary,  it  shall  be  considered  that  the  creditor 
would  have  received  payment  in  full  by  such  distribution. 

The  personal  liability  of  the  owner  arising  out  of  the  encashment  of 
freight  which  is  subject  to  the  lien  of  the  creditor  (Art  774)  is  not 
affected  by  this  Article. 

Art,  778.  In  cases  of  General  Average,  the  compensation  for  sacri- 
fice or  damage  takes,  as  against  the  ship's  creditor,  the  place  of  that 
which  the  compensation  is  to  make  good. 

The  same  rule  applies  to  the  indemnity  which,  in  ca^  of  loss  or 
damage  to  the  vessel  or  of  non-pa3anent  of  freight  when  goods  have 
been  lost  or  damaged,  is  due  to  the  shipowner  by  the  party  who  has 
caused  the  damage  by  his  illegal  conduct. 

When  the  compensation  or  indemnity  has  been  received  by  the 

shipowner,  he  is  personally  responsible  to  the  ship's  creditors  to  the 

extent  of  the  amount  received  in  the  same  manner  as  to  the  creditors 

of  a  voyage  in  case  of  encashment  of  the  freight  (Articles  774,  775). 

ArL  779.  In   case  of  any  competition  between  ship's  creditors  en- 
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forcing  tlieir  lien  and  other  creditors  on  mortgage  or  otherwise,  prefer- 
ence is  due  to  the  ship's  creditors. 

Art.  780.  The  provisions  of  Articles  767,  769,  concerning  the  ex- 
tinction of  any  liens  of  such  ship's  creditors,  apply  likewise  to  other 
liens  acquired  in  accordance  with  the  laws  of  the  various  countries 
either  by  voluntar}*  declaration  or  legal  process  against  the  ship  or  a 
share  therein  and  enforceable  against  a  third  holder. 

The  provision  of  Art.  767,  No.  1,  applies  likewise  to  any  liens  to 
which  a  share  of  the  vessel  is  subject  in  case  of  a  compulsory  sale  of 
such  share. 

In  other  respects  the  rights  of  the  mortgage  creditors  mentioned  in 
the  first  paragraph  are  not  subject  to  the  enactments  of  this  part,  but 
to  the  laws  of  the  various  countries. 

Art.  781.  Of  liens  upon  the  goods  for  freight,  bottomry  monies,  con- 
.tributions  to  General  Average,  claims  for  salvage  and  assistance 
(Articles  624,  626,  680,  727,  753),  the  lien  for  freight  ranks  after  all 
others  ;  amongst  these  claims  the  more  recent  have  priority  over  the 
earlier  claim,  those  of  simultaneous  origin  enjoy  equal  rights.  Claims 
originating  in  transactions  which  the  master  has  concluded  in  conse- 
quence of  the  same  case  of  necessity  are  considered  to  be  of  simultaneous 
origin. 

The  provisions  of  Art.  778  apply  in  the  cases  of  General  Average, 
and  of  loss  or  damage  by  illegal  conduct ;  the  provisions  of  Art.  767, 
No.  2,  apply  in  the  case  of  a  sale  effected  by  the  master  for  the  purpose 
of  avoiding  or  lessening  a  loss  according  to  the  third  section  of  Art. 
604  ;  and  the  provisions  of  Art.  776  apply  when  the  party  for  whose 
account  the  sale  has  taken  place  receives  the  purchase-money. 


ELEVENTH   PART. 

Coticerning  husvnrances  against  Uie  Dangers  of  Maritime  Navigaticnt. 

First  Division.— General  Principles. 

Art.  782.  Every  interest  computable  in  money,  which  any  person  has 
at  stake  in  the  preservation  of  ship  or  cargo  from  the  dangers  of  mari- 
time navigation,  may  be  the  subject  of  marine  insurance. 

Art,  783.  The  following  more  particularly  may  be  insured  : — 
the  vessel  ; 
the  freight ; 
the  passage-monies  ; 
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the  cargo ; 

the  bottomry  monies ; 
the  average  monies ; 

other  claims  for  the  payment  of  which  vessel,  freight,  passage- 
monies,  or  cargo,  are  liable  ; 
the  benefit  expected  from  the  arrival  of  the  cargo  at  the  port  of 

destination  (imaginary  profits)  ; 
the  commission  to  be  earned  ; 
the  risk  taken  by  the  underwriter  (re-insurance). 
One  of  these  insurances  does  not  include  the  other. 
Art,  784.  Claims  of  the  master  and  the  crew  for  wages  are  not  in- 
surable. 

Art,  785.  The  party  insuring  may  either  insure  his  own  interest  (in- 
surance for  own  account)  or  the  interest  of  a  third  party  (insurance  for 
account  of  another,  as  agent),  and  in  the  latter  case  may  or  may  not 
give  the  name  of  the  assured. 

The  contract  may  also  leave  it  undecided  whether  the  insurance  has 
been  efiected  for  own  account  or  as  agent  (for  account  of '  whom  it  may 
concern ').  If  in  the  case  of  an  insurance  on  account  of  ^  whom  it  may 
concern,'  it  should  turn  out  that  the  same  has  been  effected  on  account 
of  a  third  party,  the  provisions  concerning  insurance  as  agent  come 
into  application. 

The  insurance  is  considered  to  have  been  effected  for  the  account 
of  the  party  taking  the  insurance  when  it  does  not  appear  upon  the 
face  of  the  contract  that  it  has  been  effected  as  agent  or  for  account  of 
*  whom  it  may  concern.' 

Art,  786.  An  insurance  as  agent  is  only  binding  upon  the  under- 
writer when  either  the  party  taking  the  insurance  has  been  authorised 
by  the  assured  to  effect  it^  or  when  the  absence  of  such  authorisation 
has  been  notified  to  the  underwriter  by  the  party  taking  the  insurance 
at  the  time  of  completing  the  contract. 

When  this  notification  has  been  omitted,  the  want  of  authorisation 
cannot  be  made  good  by  the  subsequent  approval  of  the  insurance  by 
the  assured. 

When  the  notification  has  been  given,  the  validity  of  the  insurance 
as  against  the  underwriter  is  not  dependent  upon  the  subsequent 
approval  of  the  assured. 

The  underwriter  on  whom,  according  to  the  provisions  of  this 
article,  the  insurance  contract  is  not  binding,  is  entitled,  even  when  he 
proves  the  invalidity  of  the  contract,  to  the  full  premium. 

Art,  787.  When  the  insurance  has  been  effected  by  an  empowered 
substitute,  by  a  manager  without  authorisation,  or  by  some  other 
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representative  of  the  assured  in  the  name  of  the  latter,  such  represen- 
tative is  neither  an  insurer  within  the  meaning  of  this  act,  nor  is  the 
assurance  itself  an  insurance  done  by  an  agent. 

In  doubtful  cases  it  shall  be  considered,  that  even  when  an  insur- 
ance refers  to  the  interest  of  a  named  third  party  it  is  an  assurance 
done  as  agent. 

Art,  788.  The  underwriter  is  obliged  to  deliver  to  the  party  effecting 
the  insurance  at  his  request  a  written  document  (policy)  relating  to 
the  insurance  contract  and  bearing  his  signature. 

Art,  789.  The  validity  of  the  insurance  contract  is  not  affected  by 
the  question  whether  at  the  time  of  its  conclusion  there  is  no  longer 
any  possibility  of  a  claim  occurring  for  damage,  or  whether  a  claimable 
damage  has  already  occurred. 

The  contract  is,  however,  invalid  as  an  insurance  contract  if  both 
contracting  parties  were  aware  of  the  position  of  affairs. 

If  the  underwriter  alone  was  aware  that  the  possibility  of  a  claim- 
able damage  no  longer  existed,  or  if  the  insured  party  alone  was  aware 
that  a  claimable  damage  had  already  occurred,  the  contract  is  invalid 
as  regards  the  other  party  to  whom  the  position  of  affairs  was  unknown 
In  the  second  case  the  underwriter  is  entitled  to  the  full  premium^ 
even  when  he  relies  upon  the  invalidity  of  the  contract. 

When  the  contract  has  been  concluded  for  the  party  taking  the 
insurance  by  a  representative,  the  stipulations  of  the  second  section  of 
Art.  810  apply  ;  in  case  of  an  insurance  as  agent,  the  provisions  of 
Art.  811  ;  and  in  case  of  an  insurance  of  several  objects  or  of  a  col- 
lection of  objects,  the  provisions  of  Art.  814. 

Art.  790.  The  full  value  of  the  insured  object  is  the  insurable  value. 

The  sum  insured  shall  not  exceed  the  insurable  value. 

The  insurance  has  no  legal  validity,  so  far  as  it  exceeds  the  insur- 
able value  (over-insurance). 

Art.  791.  When  in  the  case  of  a  simultaneous  conclusion  of  various 
insurance  contracts,  the  total  amount  of  the  sums  assured  exceeds  the 
insurable  value,  all  underwriters  together  are  only  answerable  to  the 
extent  of  the  insurable  value,  each  of  them  being  liable  for  such  a  per- 
centage of  the  insurable  value  as  the  sum  he  has  insured  represents  in 
proportion  to  the  total  of  the  amounts  insured.  When  doubts  anse  in  such 
cases  the  contracts  shall  be  considered  as  simultaneously  concluded. 

Insurance  contracts  for  which  a  common  policy  has  been  given,  as 
also  insurance  contracts  concluded  on  the  same  day,  are  considered  as 
simultaneously  concluded. 

Art.  792.  When  an  interest  which  has  already  been  insured  to  its 
full  value  is  again  insured,  the  latter  insurance  is  legally  invalid  so  far 
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as  the -interest  has  already  been  insured  for  the  same  time  and  against 
the  same  danger  (double  insurance). 

If  the  full  value  is  not  covered  by  the  earlier  insurance,  the  later 
insurance  is  only  valid  for  that  part  of  the  value  not  previously  insured, 
do  far  as  the  insurance  has  been  taken  for  the  same  time  and  against 
the  same  danger. 

Art.  793.  The  later  insurance  is,  however,  legally  valid  notwith- 
standing the  previous  insurance — 

(1)  When  at  the  conclusion  of  the  later  insurance,  it  is  agreed  with 

the  underwriter  that  rights  arising  out  of  the  previous  in- 
surance shall  be  ceded  to  him. 

(2)  When  the  later  insurance  is  concluded  with  the  condition  that 

the  underwriter  shall  only  be  answerable  so  far  as  the 
assured  may  be  unable  to  enforce  payment  against  the 
former  underwriter  on  account  of  insolvency,  or  so  far  as 
the  former  insurance  may  be  legally  invalid. 

(3)  When  the  former  underwriter  is  by  formal  notice  released  from 

liability  so  far  as  is  necessary  to  avoid  a  double  insurance, 
the  later  underwriter  being  informed  thereof  at  the  conclu- 
sion of  the  later  insurance.     In  this  case  the  former  under- 
writer is  entitled  to  the  full  premium  although  he  is  freed 
from  his  obligation. 
Art.  794.  In  case  of  double  insurance  the  later  insurance,  not  the 
previous  one,  is  legally  valid,  when  the  previous  insurance  has  been 
taken  as  agent  without  authorisation,  the  later  insurance  on  the  other 
hand  being  effected  by  the  assured  himself,  provided  the  assured  at 
the  time  of  effecting  the  later  insurance  was   not  informed  of  the 
previous  one,  or  gives  notice  to  the  underwriter  at  the  time  of  its 
conclusion  that  he  repudiates  the  previous  insurance. 

The  provisions  of  Articles  900  and  901  apply  in  such  cases  as  far 
as  regards  the  rights  of  the  former  underwriter  to  the  premium. 

Art,  795.  When  several  insurances  have  been  made  simultaneously 
or  successively,  a  subsequent  renunciation  of  rights  attaching  against 
one  underwriter  cannot  influence  the  rights  and  obligations  of  the 
remaining  underwriters. 

Art.  796.  When  the  insured  sum  falls  short  of  the  insurable  value, 
the  underwriter  in  case  of  a  partial  damage  shall  make  good  the 
amount  of  such  damage  only  in  the  same  proportion  as  the  sum  insured 
bears  to  the  insurable  value. 

Art.  797.  When  by  arrangement  of  the  parties  the  insurable  value 
is  fixed  at  a  stated  sum  (*  valuation,'  *  valued  policy  '),  such  stated  sum 
ifl  binding  upon  the  parties  as  the  insumble  value.-  ,  — 
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The  underwriter  is,  however^  entitled  to  demand  a  reduction  df  the 
valuation,  if  he  proves  it  to  be  considerably  overstated  ;  if  an  imaginary 
profit  has  been  insured  at  a  valuation,  he  shall,  if  he  disputes  such 
estimate,  prove  that  it  exceeded  the  profit  which,  at  the  time  of  the 
conclusion  of  the  contract,  could,  according  to  commercial  calculation, 
possibly  have  been  expected. 

A  policy  containing  the  clause  *  provisionally  valued  *  shall,  so  long 
as  a  definite  valuation  has  not  been  inserted,  be  considered  as'  an 
unvalued  (open)  policy. 

When  freight  has  been  insured  the  valuation'  shall  only  influence 
the  amount  claimable  against  the  underwriter  when  such  has  been 
expres&ly  stipulated. 

Art  798.  When  several  objects,  or  a  coUection  of  objects,  are  in- 
cluded in  a  policy  under  the  same  assured  sum,  and  for  some  of  them 
special  valuations  have  been  agreed  to,  the  objects  specially  valued  are 
considered  as  separately  insured. 

Art,  799.  Unless  the  parties  have  agreed  upon  another  basis  of 
value,  the  insurable  value  of  ship  shall  be  considered  to  be  its  value  at 
the  time  when  the  underwriter's  risk  begins. 

This  rule  applies  even  when  an  estimate  of  the  insurable  value  of 
the  vessel  has  been  inserted. 

Art,  800.  The  cost  of  outfit,  the  wages,  and  the  cost  of  insurance 
may  be  insured  together  with  the  ship  or  separately,  so  far  as  they  may 
not  have  been  previously  covered  by  insurance  of  the  gross  freight. 
They  are  considered  to  be  insured  together  with  the  ship  only  when 
such  has  been  mutually  agreed  upon. 

Art,  801.  The  freight  may  be  insured  to  the  extent  of  its  gross 
amount  in  so  far  as  it  may  not  have  been  previously  covered  by  insur- 
ance of  the  cost  of  outfit,  of  wages,  and  cost  of  insurance. 

The  amount  of  freight  stipulated  by  the  contracts  of  affi:^ightment 
shall  be  considered  as  the  insurable  value  of  the  freight,  and  when  a 
fixed  amount  of  freight  has  not  been  agreed  upon,  or  so  far  as  goods 
have  been  shipped  on  account  of  the  shipowner,  the  amount  of  the 
current  freight  (Art.  620). 

Art.  802.  When  an  insurance  upon  freight  does  not  mention 
whether  the  whole  or  only  a  part  thereof  is  insured,  the  whole  freight 
shall  be  considered  as  insured. 

When  it  is  not  stated  whether  the  gross  or  net  freight  is  insured, 
the  gross  freight  shall  be  considered  as  insured. 

When  the  freight  of  the  outward  voyage  and  the  freight  of  the 
homeward  voyage  have  been  covered  in  one  insurance,  and  it  has  not 
been  stated  what  proportion  of  the  insured  sum  shall  apply  to  the 
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freight  of  the  outward  voyage  and  what  to  that  of  the  homeward 
voyage,  one  moiety  of  such  sum  shall  be  accounted  as  the  freight  of  the 
outward  voyage,  and  one  moiety  as  the  freight  of  the  homeward  voyage. 

Art.  803.  Unless  the  parties  have  agreed  upon  another  basis  of 
value,  the  value  which  the  goods  may  have  at  the  place  and  time  of 
shipment,  including  all  expenses  incurred  till  they  have  been  received 
on  board,  together  with  the  cost  of  insurance,  shall  be  considered  as 
the  insurable  value. 

The  freight  and  the  charges  during  the  voyage  and  at  the  place  of 
destination  are  only  included  when  a  special  agreement  has  been  made 
to  that  effect. 

The  provisions  of  this  Article  are  also  applicable  when  the  insurable 
value  of  the  goods  has  been  inserted. 

Art,  804.  When  the  cost  of  outfit  or  the  wages  are  insured,  whether 
separately  or  by  insurance  of  the  gross  freight,  or  when  in  the  case  of 
an  insurance  on  goods,  the  freight  or  the  charges  during  the  voyage 
and  at  the  place  of  destination  are  insured,  the  underwriter  is  not 
iable  to  pay  for  that  portion  of  the  same  which  in  consequence  of  a 
casualty  has  not  become  due. 

Art.  805.  In  the  case  of  an  insurance  upon  goods,  imaginary  profit 
or  commission  is  only  considered  as  included  in  the  assurance  if  such 
has  been  stipulated  by  the  contract,  even  though  the  insurable  value  of 
the  goods  may  have  been  declared. 

If  when  imaginary  profit  has  been  included  in  the  insurance  the 
insurable  value  has  been  declared,  but  without  stating  what  proportion 
of  the  said  value  relates  to  the  imaginary  profit,  it  shall  be  considered 
that  ten  per  cent,  of  the  said  value  is  intended  to  cover  the  imaginary 
profit.  If  when  imaginary  profit  has  been  included  in  the  assurance, 
the  insurable  value  has  not  been  declared,  then  ten  per  cent,  of  the 
insurable  value  of  the  goods  (Art.  803)  is  considered  to  have  been 
insured  as  imaginary  profit. 

The  provisions  of  the  second  paragraph  are  applicable  also  to  cases 
where  commission  has  been  included  in  the  insurance,  with  the  modifi- 
cation, however,  that  two  per  cent,  is  to  be  substituted  for  the  ten 
per  cent. 

Art.  806.  If  imaginary  profit  or  commission  has  been  separately 
insured,  but  the  insurable  value  not  declared,  it  shall  in  doubtful  cases 
be  considered  that  the  insured  sum  is  to  be  taken  also  as  the  insurable 
value. 

Art.  807.  Monies  advanced  upon  bottomry  may  be  insured  on 
account  of  the  bottomry  creditor  together  with  the  bottomry  premium. 

If  an  insurance  on  bottomry  monies  does  not  mention  what  inte- 
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rests  have  been  bottomried,  it  shall  be  conddered  that  the  bottomry 
advances  are  insured  upon  ship,  freight,  and  cargo.  If  the  whole  of 
these  interests  have  not  actually  been  bottomried,  the  underwriter 
alone  is  entitled  to  claim  the  benefit  of  the  foregoing  enactment. 

Art.  808.  When  the  underwriter  has  fulfilled  his  engagement,  he 
acquires,  so  far  as  he  has  paid  a  loss  which  the  assured  was  entitled  to 
claim  against  a  third  party,  the  rights  of  the  assured  against  such  third 
party,  without  prejudice,  however,  to  the  provisions  of  the  second  para- 
graph  of  Art.  778,  and  the  second  paragraph  of  Art.  781. 

The  assured  shall,  at  the  request  and  at  the  expense  of  the  under- 
writer, provide  him  with  a  certified  document  acknowledging  his 
assumption  of  all  rights  against  the  third  party. 

The  assured  party  is  responsible  for  any  action  by  which  he  preju- 
dices those  rights. 

Art.  809.  In  case  of  the  insurance  of  a  claim  the  payment  of  which 
is  secured  upon  some  interest  exposed  to  the  perils  of  the  sea,  the 
assured  in  case  of  damage  shall  cede  to  the  underwriter,  when  the 
latter  has  fulfilled  his  engagement,  his  rights  against  the  debtor  to 
the  same  extent  to  which  the  underwriter  has  made  good  the  loss. 

The  insured  party  is  not  bound  to  enforce  his  rights  against  the 
debtor  before  claiming  against  the  underwriter. 


Second  Division. — Concebntng  Statements  made  at  the  Time  of 
Conclusion  op  the  Contract. 

Art.  810.  The  party  taking  the  insurance,  whether  acting  on  his 
own  account  or  as  agent,  shall  inform  the  underwriter  at  the  time  of 
conclusion  of  the  contract  of  all  circumstances  within  his  knowledge, 
which,  as  being  of  importance  for  the  due  appreciation  of  the  xisk 
which  the  underwriter  is  taking  upon  himself,  are  of  a  nature  to  in- 
fluence him  in  his  decision  either  to  enter  into  the  contract  at  all  or  on 
what  conditions. 

When  the  contract  is  concluded  by  a  representative  on  behalf  of  the 
party  taking  the  insurance,  the  circumstances  known  to  the  represen- 
tative must  also  be  stated. 

Art,  811.  In  the  case  of  an  insurance  as  agent,  the  underwriter  must 
at  the  conclusion  of  the  contract  be  likewise  informed  of  all  circum- 
stances known  to  the  assured  himself  or  to  any  intermediate  agent. 

This  does  not,  however,  apply  to  facts  within  the  knowledge  of  the 
assured  or  of  an  intermediate  agent  when  such  circumstance  has  come 
to  their  knowledge  so  late  that,  without  resorting  to  extraordinary 
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measures,  tHey  woulH  be  unable  to  notify  it  to  the  party  taking  the 
insurance  before  the  conclusion  of  the  contract. 

Nor  does  it  apply  to  facts  within  the  knowledge  of  the  assured 
when  the  assurance  has  been  effected  without  his  authority  or  know- 
ledge. 

Art  812.  When  the  obligation  mentioned  in  the  two  foregoing 
Articles  is  not  fulfilled,  the  contract  is  not  binding  upon  the  under- 
writer. 

This  rule,  however,  does  not  apply  when  the  fact  not  notified  was 
known  to  the  underwriter,  or  when  it  might  be  taken  for  granted  that 
it  was  known  to  him. 

Art.  813.  When  the  party  taking  the  insurance  as  at  the  time  of 
concluding  the  contract  made  an  incorrect  statement  concerning  an 
important  fact  (Art.  810),  the  contract  is  not  binding  upon  the  under- 
writer unless  the  incorrectness  of  the  statement  was  known  to  him. 

This  provision  applies  irrespective  of  the  question  whether  the  in- 
correctness of  the  statement  was  wilful  or  accidental,  and  whether  with 
or  without  fraudulent  intention. 

Art,  814.  In  the  case  of  insurance  of  several  objects  or  of  a  collec- 
tion of  objects,  if  the  provisions  of  Articles  810-813  have  been  infringed 
with  respect  to  a  circumstance  relating  only  to  a  portion  of  the  insured 
objects,  then  the  contract  continues  in  force  against  the  underwriter 
as  regards  the  remaining  portion.  The  contract  is,  however,  invalid 
against  the  underwriter  with  respect  to  this  portion  also,  if  it  is  clear 
that  he  would  not  have  insured  such  portion  alone  on  the  same  con- 
ditions. 

Art  815.  The  underwriter  is  entitled  to  the  full  premium  in  cases 
contemplated  by  Articles  810-814,  even  when  he  relies  upon  the  total 
or  partial  invalidity  of  the  contract. 

Third  Division. — Obligations  op  the  Assured  arising  out  op 
THE  Contract  of  Insurance. 

Art.  816.  In  default  of  a  special  agreement  to  the  contrary,  the 
premium  is  payable  immediately  after  the  conclusion  of  the  contract, 
and,  when  a  policy  is  required,  against  delivery  of  such  policy. 

The  party  taking  the  insurance  is  liable  for  the  payment  of  the 
premium. 

Tn  case  of  an  insurance  effected  as  agent,  if  the  party  taking  the 
insurance  has  become  insolvent  and  has  not  received  the  premium  from 
the  assured,  the  underwriter  may  claim  payment  of  tlie  premium  like- 
wise from  the  assured. 
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Art,  817.  When  before  commencement  of  the  underwriters  risk 
another  voyage  has  been  substituted  for  the  voyage  insured,  the  under- 
writer is  exonerated  from  all  liability  in  case  of  insurance  upon  ship 
and  freight ;  with  respect  to  other  insurances  the  risk  of  the  substituted 
voyage  only  attaches  to  the  underwriter  when  the  alteration  in  the 
voyage  has  neither  been  made  by  the  assured  nor  by  his  orders  nor  with 
his  approval. 

When  the  insured  voyage  is  altered  subsequently  to  the  commence^ 
ment  of  the  underwriter's  risk,  the  latter  is  not  answerable  for  accidents 
occurring  after  the  alteration  in  the  voyage.  He  is,  however,  answer- 
able for  such  accidents  when  the  alteration  has  been  made  neither  by  the 
insured  nor  by  his  orders  nor  with  his  approval ;  or  when  the  alteration 
has  been  occasioned  by  a  casualty,  unless  such  casualty  results  from 
perils  which  are  not  at  the  risk  of  the  underwriter. 

The  voyage  is  altered  so  soon  as  the  determination  to  direct  it  to 
another  port  of  destination  has  been  carried  into  effect,  although  the 
routes  to  the  two  ports  of  destination  may  not  have  as  yet  diverged. 
This  rule  applies  as  well  to  cases  referred  to  in  the  first  as  to  those 
referred  to  in  the  second  paragraph  of  this  Article.  ' 

Art  818.  If  the  commencement  or  the  termination  of  the  voyage 
be  unduly  delayed  by  the  assured  or  by  his  orders  or  with  his  approval ; 
or  if  the  ordinary  course  of  the  insured  voyage  be  deviated  from,  or  a 
port  be  entered  the  putting  into  which  cannot  be  considered  to  be  in- 
cluded in  the  insured  voyage  ;  or  if  the  assured  otherwise  cause  an 
augmentation  of  or  alteration  in  the  risk,  more  especially  by  the  non- 
fulfilment  of  a  promise  expressly  made  in  this  respect ;  then  the  under- 
writer is  not  answerable  for  accidents  which  may  afterwards  occur. 

This  result,  however,  does  not  take  place — 

(1)  If  it  is  clear  that  the  augmentation  of  or  alteration  in  the  risk 

could  have  had  no  infiuence  upon  the  subsequent  casualty; 

(2)  If  the  augmentation  of  or  alteration  in  the  risk,  subsequently 

to  the  risk  attaching  upon  the  underwriter,  has  been  oc- 
casioned by  a  casualty,  provided  the  latter  does  not  result 
from  a  danger  for  which  the  underwriter  is  not  answerable  ; 

(3)  If  the  master  has  been  impelled  by  the  dictates  of  humanity  to 

deviate  from  the  course  of  the  voyage. 

Art.  819.  If  at  the  conclusion  of  the  contract  the  .name  of.  the 
master  has  been  given,  this  fact  alone  does  not  imply  a  promise  that 
such  master  shall  retain  the  command  of  the  vessel. 

Art.  820.  In  case  of  insurance  upon  goods  the  underwriter  ie  not 
responsible  for  any  casualty,  if  and  so  far  as  such  goods  have  not  been 
forwarded    by   the   vessel   designated   for   their   conveyance.     He  is, 
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however,  responsible  to  the  extent  of  the  contract,  if,  subsequently  to 
the  commencement  of  his  risk,  without  orders  from  or  approval  of  the 
assured,  the  goods  are  forwarded  in  some  other  manner  than  by  the 
vessel  designated  for  their  conveyance,  or  when  this  has  been  done  in 
consequence  of  a  casualty,  unless  such  casualty  results  from  a  risk  for 
which  the  underwriter  was  not  responsible. 

Art,  8^1.  When  an  insurance  is  effected  on  goods  without  stating 
the  name  of  the  vessel  or  vessels  (iosurances  on  'ship  or  ships'),  the 
assured,  immediately  he  has  received  intelligence  of  the  name  of  the 
vessel  on  board  of  which  the  insured  goods  have  been  shipped,  shall 
communicate  this  information  to  the  underwriter. 

In  case  of  non-fulfilment  of  this  obligation  the  underwriter  is  not 
responsible  for  any  casualty  happening  to  the  goods  so  shipped. 

Art.  822.  Every  casualty  must  be  notified  to  the  underwriter  so 
soon  as  the  party  effecting  the  insurance  or  the  assured,  if  the  latter 
is  aware  of  the  insurance,  receives  information  thereof ;  otherwise  the 
underwriter  is  entitled  to  deduct  from  the  claim  for  damage  such 
amount  as  might  have  been  saved  if  the  notification  had  been  made  in 
due  time. 

Art.  823.  When  a  casualty  happens  the  assured  is  bound  to  do  every- 
thing in  his  power  to  save  the  insured  objects,  as  weU  as  to  avoid  greater 
loss. 

He  shall,  however,  if  possible,  previously  communicate  with  the 
underwriter  respecting  the  steps  to  be  taken. 

Fourth  Division.— Concerning  the  Extent  op  the  Risk. 

Art  824.  The  underwriter  is  responsible  for  all  risks  to  which 
vessel  or  cargo  is  exposed  during  the  period  of  the  insurance,  so  far 
as  no  stipulation  to  the  contrary  is  contained  in  the  following  regula- 
tions or  in  the  special  agreement. 

He  shall  bear  more  particularly — 

(1)  Risk  arising  from  the  element  and  other  perils  of  the  sea,  even 

when  occasioned  by  the  default  of  a  third  party,  such  as  : 
penetration  by  the  sea- water,  stranding,  shipwreck,  sinking, 
fire,  explosion,  lightning,  earthquake,  damage  by  ice,  &c,; 

(2)  Risk  of  war  and  of  any  Government  dispositions ; 

(3)  Risk  of  arrest  on  the  application  of  a  third  party,  and  not 

caused  by  the  default  of  the  assured ; 

(4)  Risk  of  theft,  as  also  the  risk  of  piracy,  plunder,  and  other 

acts  of  violence ; 

(5)  Risk  of  the  hypothecation  of  the  insured  goods  for  the  prose- 
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cution  of  the  voyage,  or  of  their  disposal,  sale,  or  conver- 
sion for  the  same  purpose  (Articles  507-510,  734)  ; 

(6)  Risk  of  dishonesty  or  delault  of  any  member  of  the  crew,  so 

far  as  a  loss  may  thereby   be   entailed  upon  the  insured 
object ; 

(7)  Risk  of  collision,  no  matter  whether  the  assured  sustains  loss 

from  the  collision  directly,  or  indirectly  by  being  required  to 
make  good  damage  inflicted  upon  a  third  party. 
Art.  825.  The  following  damages  are  not  at  the  charge  of  the  under- 
writer— 

(1)  In  the  case  of  an  insurance  on  ship  or  freight — 

Damage  occasioned  in  consequence  of  the  vessel  having  been 
sent  to  sea  in  an  unseaworthy  condition,  or  improperly 
fitted  out  or  manned,  or  without  the  necessary  papers  (Art. 
480); 

Damage  which,  except  in  the  case  of  coUision,  arises  out  of 
the  liability  of  the  owner  to  make  good  damage  occasioned 
to  a  third  party  by  a  member  of  the  crew  (Articles  451 
and  452). 

(2)  In  the  case  of  an  insurance  upon  the  ship — 

Damage  to  the  vessel  and  her  inventory  resulting  only  from 
wear  and  tear  in  the  ordinary  employment  of  the  vessel ; 

Damage  to  the  vessel  and  her  inventory  arising  only  from 
old  age,  decay,  or  worm. 

(3)  In  the  case  of  an  insurance  upon  goods  or  freight — 

Damage  arising  from  the  natural  condition  of  the  goods, 
more  particularly  from  internal  corruption,  diminution, 
ordinary  leakage,  <bc.,  or  from  defective  packing  of  the 
goods,  or  occasioned  thereto  by  rats  or  mice  ;  when,  how- 
ever,  the  voyage  has  been  unusually  protracted  by  an 
accident,   for  which  the   underwriter  is  responsible,  the 
latter  shall  make  good  the  damages  described  under  this 
head  to  the  same  extent  as  they  are  attributable  to  the 
delay ; 
( i)  Damage  arising  out  of  any  default  of  the  assured,  and  in  the 
case  of  insurance  of  goods  or  imaginary  profit  such  damage 
also  as  may  have  been  occasioned  by  a  default  of  the  shipper, 
consignee,  or  supercargo  in  their  respective  capacities. 
Art  826.  The  liability  of  the  underwriter  to  make  good  a  damage 
attaches  also  when  the  assured  has  a  claim  for  compensation  against  the 
master  or  some  other  person.     The  assured  may  in  the  first  instance 
require  payment  from  the  underwriter.     He  shall,  however,  give  all 
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necessary  assistance  to  the  underwriter  for  the  effectual  prosecution  of 
such  claim,  and  shall  likewise,  at  the  underwriter's  expense,  exercise  all 
suitable  precaution  according  to  the  circumstances  of  the  case  for 
seouring  the  claim  by  withholding  the  freight,  by  causing  the  vessel  to 
be  arrested,  or  by  other  proper  means  (Art.  823). 

Art,  827.  When  a  vessel  is  insured  for  a  voyage  the  risk  of  the 
undei-writer  begins  from  the  time  when  the  taking  on  board  of  cargo 
or  ballast  commenced,  or,  if  neither  cargo  nor  ballast  is  to  be  taken  on 
board,  from  the  time  of  the  departure  of  the  vessel.  It  terminates  with 
the  completion  of  the  discharge  of  the  cargo  or  ballast  at  the  port  of 
destination. 

When  the  discharge  is  unduly  delayed  by  the  assured,  the  risk 
terminates  at  the  time  when  the  discharge  would  have  been  completed 
if  such  delay  had  not  taken  place. 

When,  before  completion  of  the  discharge,  cargo  or  ballast  has  been 
taken  in  for  another  voyage,  the  risk  terminates  at  the  time  when  such 
shipment  of  cargo  or  ballast  has  been  commenced. 

Art,  828.  When  the  insurance  is  effected  upon  goods,  imaginary 
profit,  or  the  commission  to  be  earned  on  account  of  goods  shipped,  the 
risk  commences  at  the  time  when  the  goods  leave  the  shore  for  the 
purpose  of  being  loaded  in  the  vessel  or  the  lighters  ;  it  terminates  at 
the  time  when  the  goods  again  reach  the  shore  at  the  port  of  desti- 
nation. 

When  the  discharge  is  unduly  delayed  by  the  assured,  or,  in  the 
case  of  an  insurance  on  goods  or  imaginary  profit,  by  the  assured  or  by 
one  of  the  persons  mentioned  in  Art.  825,  No.  4,  the  risk  terminates 
at  the  time  when  the  discharge  would  have  been  completed  if  such  delay 
had  not  taken  place. 

The  underwriter  takes  the  risk  of  such  use  of  lighters  in  connection 
with  the  shipment  or  discharge  as  may  be  in  accordance  with  the  custom 
of  the  port. 

Art,  829.  In  the  case  of  insurance  upon  freight,  the  risk  arising 
out  of  accidents  to  which  the  ship  and  through  it  the  freight  are 
exposed  conmiences  and  terminates  at  the  same  moment  at  which  the 
risk  would  commence  and  terminate  in  the  case  of  an  insurance  upon 
ship  for  the  same  voyage  ^  the  risk  arising  out  of  accidents  to  which 
the  goods  and  through  them  the  freight  are  exposed  commences  and 
terminates  at  the  same  moment  at  which  the  risk  would  commence  and 
terminate  in  case  of  an  insurance  upon  goods  for  the  same  voyage. 

With  respect  to  insurance  upon  passage>monies,  the  risk  commences 
and  terminates  at  the  same  moment  as  it  would  commence  or  terminate 
with  an  insurance  upon  the  ship. 
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The  underwriter  on  freight  and  passage- monies  is  only  responsible 
for  a  casualty  happening  to  the  vessel  so  far  as  contracts  of  affreight- 
ment or  for  the  conveyance  of  passengers  have  already  been  entered 
into  ;  and,  when  the  owner  ships  goods  on  his  own  account,  only  so  far 
as  such  goods  have  already  left  the  shore  for  the  purpose  of  being 
loaded  in  the  vessel  or  in  lighters. 

Art  830.  In  the  case  of  insurance  upon  bottomry  and  average- 
monies  the  risk  commences  at  the  time  the  advances  are  made,  or, 
when  the  assured  has  himself  provided  the  average-monies,  at  the 
moment  of  their  being  expended  ;  it  terminates  at  the  moment  at 
which  it  would  terminate  if  the  insurance  were  taken  upon  the  objects 
which  have  been  hypothecated,  or  for  which  the  average -monies  have 
been  expended. 

Art  831.  The  underwriter's  risk  when  commenced  continues 
throughout  the  stipulated  period  or  the  insured  voyage  without  inter- 
ruption. The  underwriter  more  particularly  takes  also  the  risk  of 
casualty  during  the  stay  in  a  port  of  distress  or  an  intermediate  port, 
and,  in  the  case  of  an  insurance  upon  an  out-and-home  voyage,  during 
the  stay  of  the  vessel  in  the  port  of  destination  of  the  outward 
voyage. 

When  the  goods  must  be  temporarily  discharged  or  when  the  vessel 
must  be  taken  ashore  for  repairs,  the  underwriter  is  liable  also  for  the 
risk  during  the  time  that  the  goods  or  the  vessel  are  ashore. 

Art.  832.  If,  after  inception  of  the  risk,  the  insured  voyage  is 
voluntarily  or  by  compulsion  abandone^l,  the  port  in  which  the  voyage 
terminates  takes  the  place  of  the  port  of  destination  with  respect  to 
the  termination  of  the  risk. 

When,  after  abandonment  of  the  voyage,  the  goods  are  forwarded 
to  the  port  of  destination  otherwise  than  by  the  vessel  named  for  their 
conveyance,  the  risk  continues  to  attach  with  respect  to  such  goods 
even  if  they  are  forwarded  wholly  or  in  part  by  land.  The  underwriter 
in  such  cases  bears  also  the  expense  of  the  pre^dous  discharge,  the 
expense  of  the  temporary  warehousing,  and  the  excess  of  expense 
incurred  in  forwarding  the  goods  even  if  they  have  been  forwarded  by 
land. 

Art  833.  Articles  831  and  832  apply  only  when  not  in  contradic- 
tion to  the  stipulations  of  Articles  818  and  820. 

Art  834.  When  the  period  of  insurance  is  stipulated  in  days, 
weeks,  months,  or  years,  the  time  shall  be  computed  according  to  the 
calendar,  and  the  day  from  midnight  to  midnight.  The  underwriter 
bears  the  risk  during  the  day  of  its  commencing  as  well  as  of  its  ter- 
minating. 
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With  respect  to  computation  of  time,  the  reckoning  at  the  place 
where  the  ship  happens  to  be  is  decisive. 

Art.  835.  Should  the  vessel  be  insured  upon  a  time-policy,  and  at 
the  expiration  of  the  period  agreed  therein  be  in  course  of  a  voyage, 
the  insurance  shall  be  considered,  in  default  of  an  agreement  to  the 
contrary,  to  be  prolonged  until  the  arrival  of  the  vessel  in  the  next 
port  of  destination,  and,  if  the  discharge  takes  place  in  such  port,  until 
the  termination  of  Uie  discharge  (Art.  827).  The  assured  is,  however, 
at  liberty  to  waive  such  prolongation  by  notice  to  the  underwriter 
before  the  sailing  of  the  vessel. 

In  case  of  prolongation  the  assured  shall  continue  to  pay  the 
agreed  time-premium  for  the  period  of  such  prolongation,  and,  if  the 
vessel  should  be  missing,  then  until  the  expiration  of  the  time  when 
the  assured  becomes  entitled  to  claim  payment  upon  her  as  a  total  loss 
for  want  of  news. 

In  case  of  waiver  of  the  prolongation  no  claim  can  be  made  upon 
the  underwriter  on  the  ground  of  the  ship  being  missing,  if  the  period 
allowed  for  receipt  of  news  does  not  terminate  until  after  the  expiration 
of  the  period  of  insurance. 

Art  836.  In  the  case  of  an  insurance  effected  for  one  or  otlier  of 
several  ports,  the  assured  may  select  one  from  amongst  these  ports  ; 
in  the  case  of  an  insurance  for  two  or  more  ports,  the  assured  is  entitled 
to  visit  every  one  of  the  ports  mentioned. 

Art  837.  When  the  insurance  has  been  effected  for  several  ports  or 
when  the  assured  has  reserved  the  right  to  call  at  several  ports,  the 
assured  is  permitted  to  visit  such  ports  only  in  the  stipulated  order, 
or  in  default  of  any  agreement  then  in  the  order  which  the  ordinary 
course  of  the  voyage  would  demand ;  he  is,  however,  not  obliged 
to  visit  all  the  various  ports  named. 

So  far  as  the  contrary  does  not  appear  upon  the  face  of  the  policy, 
the  order  in  which  the  ports  are  named  therein  is  considered  to  be  the 
order  stipulated. 

Art,  838.  The  underwriter  is  responsible  for — 

(1)  Contributions  to  General  Average,  including  such  as  the  assured 

has  himself  to  bear  on  account  of  damage  sustained  by  him  ; 
contributions  to  which,  in  conformity  with  Articles  637  and 
724,  the  principles  of  General  Average  apply,  being  placed  on 
the  same  footing  as  contributions  to  General  Average  ; 

(2)  Sacrifices  which  would  belong  to  General  Average  if  the  vessel  had 

had  goods  on  board  other  than  such  as  belonged  to  the  owner ; 

(3)  Other  outlay  necessarily  or  judiciously  incurred  with  the  view 

of  saving  the   property,  as  also  of  avoiding   heavier  loss 
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(Art.  823),  even  if  the  measures  resorted  to  have  proved 
unsuccessful ; 

(4)  Expenses  rendered  necessary  for  the  investigation  and  deter- 
mination of  the  loss  falling  upon  the  underwriter,  more 
especially  expenses  of  survey,  valuation,  sale,  and  of  making 
up  the  average  statement. 

Art,  839.  The  liability  of  the  underwriter  to  make  good  contribu- 
tions to  General  Average  and  such  6ther  contributions  as  are  placed  on 
the  same  footing  as  General  Average  is  regulated  by  the  average  state- 
ment made  up  at  the  proper  place,  whether  at  home  or  abroad,  in  con- 
formity with  the  laws  in  force  at  the  place  where  it  is  made  up.  More 
especially,  the  assured  who  has  sustained  a  General  Average  loss  shall 
not  demand  from  the  underwriter  more  than  tlie  amount  of  the  loss  as 
shown  by  the  average  statement ;  but  the  underwriter  on  the  other 
hand  is  liable  for  the  whole  of  such  amount,  the  insurance  value  more 
particularly  not  being  taken  into  consideration. 

Neither  is  the  assured  entitled  to  claim  against  the  underwriter 
payment  of  damages  which  according  to  the  law  of  the  place  where 
the  average  statement  has  been  prepared  do  not  belong  to  General 
Average,  on  the  plea  that  such  damages  would  be  General  Average, 
according  to  other  law,  more  particularly  according  to  the  law  in  force 
at  the  place  where  the  insurance  has  been  effected. 

Art  840.  The  underwriter,  however,  is  not  responsible  for  contribu- 
tions referred  to  in  the  foregoing  Article  so  far  as  they  result  from  an 
accident  for  which  the  underwriter  is  not  responsible  according  to  tlie 
contract  of  insurance. 

Art.  841.  When  the  average  statement  has  been  made  up  by  a 
person  authorised  thereto  either  by  law  or  custom,  the  underwriter 
may  not  contest  its  correctness  because  the  laws  of  the  place  where  it 
has  been  made  up  have  not  been  adhered  to  and  the  assured  has 
suffered  loss  thereby,  unless  the  latter  has  been  himself  the  cause  of 
such  additional  loss  by  insufficient  attention  to  his  rights. 

The  assured  shall,  however,  cede  to  the  underwriter  his  claims 
against  parties  unduly  benefited  at  his  expense. 

On  the  other  hand,  the  underwriter  is  at  liberty  in  all  cases  to  dispute 
the  correctness  of  the  average  statement  as  against  the  assured,  in  so 
far  as  a  loss  sustained  by  the  assured  himself  for  which  he  would  not 
have  been  entitled  to  indemnification  according  to  the  law  of  the  place 
where  the  average  statement  was  made  up,  shall  nevertheless  have  been 
treated  as  General  Average. 

Art.  842.  With  respect  to  a  loss  suffered  by  the  assured,  and  either 
belonging  to  General  Average   or   claimable  on  tJie   same   footing  as 
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General  Average,  the  underwriter,  if  the  regular  course  of  procedure 
necessary  to  ascertain  and  apportion  the  damage  has  been  commenced, 
is  liable  to  make  good  amounts  payable  to  the  assured  only  so  far  as 
the  assured  has  not  been  able  to  recover  even  by  an  action  at  law  the 
compensation  due  to  him,  if  such  a  course  were  properly  open  to 
him. 

Art  843.  If,  without  the  fault  of  the  assured,  the  regular  course 
of  procedure  has  been  neglected,  he  may  claim  against  the  underwriter 
direct,  subject  to  the  stipulations  of  the  contract  of  insurance,  the 
whole  amount  of  his  loss. 

Art,  844.  The  underwriter  is  liable  for  the  damage  only  to  the 
extent  of  the  amount  insured. 

He  shall,  however,  make  good  in  full  the  expenses  mentioned  in 
Art.  838,  heads  3  and  4,  even  if  the  total  claim  so  arising  should  exceed 
the  sum  insured. 

If  in  consequence  of  a  casualty  such  expenses  have  already  been 
occasioned — for  example,  if  an  outlay  has  been  incurred  for  redemption 
or  reclamation,  or  if  liabilities  have  already  been  incurred  for  the  pur- 
pose of  replacing  or  repairing  any  objects  damaged  by  such  casualty, 
for  instance,  if  average-monies  have  for  such  purpose  been  expended, 
or  if  the  assured  ha^•e  already  paid  contributions  to  the  General  Average 
or  if  the  assured  have  already  become  personally  liable  to  pay  such 
contributions,  and  should,  at  a  subsequent  period,  a  new  accident 
happen,  the  underwriter  is  liable  to  make  good  claims  arising  out  of 
the  later  accident  to  the  extent  of  the  whole  sum  insured,  irrespective 
of  the  former  outlays  and  contributions  for  which  he  is  responsible. 

Art.  845.  After  the  occurrence  of  a  casualty,  the  underwriter  is 
entitled,  by  payment  of  the  full  amount  insured,  to  exonerate  himself 
from  all  further  liability  arising  out  of  the  contract  of  insurance,  more 
particularly  from  the  obligation  to  reimburse  expenses  rendered  neces- 
sary for  the  salving,  preservation,  and  rehabilitation  of  the  interest 
insured. 

When  at  the  time  of  the  occurrence  of  the  casualty  a  portion  of 
the  insured  objects  had  already  ceased  to  be  exposed  to  the  risk  which 
the  underwriter  has  taken  upon  himself,  the  latter,  if  he  avail  himself 
of  Ids  rights  under  this  section,  shall  not  be  required  to  make  good  that 
proportion  of  the  assured  sum  which  would  have  been  due  from  such 
portion. 

The  underwriter  by  payment  of  the  insured  sum  acquires  no  right 
to  the  objects  assured. 

Notwithstanding  the  payment  of  the  insured  sum  the  underwriter 
is  liable  to  make  good  such  expenses  as  may  have  been  incurred  for  the 
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Balving,  preservation,  or  rehabilitation  of  the  objects  insured,  before  the 
assured  had  received  notice  of  his  intention  to  avail  himself  of  this  right. 

Art,  846.  The  underwriter,  under  penalty  of  forfeiture  of  the  right 
granted  to  him  by  Art.  845,  shall  make  known  to  the  assured  his 
intention  to  avail  himself  of  such  right  at  latest  on  the  third  day  from 
the  expiration  of  that  day  on  which  the  assured  has  informed  him,  not 
only  of  the  casualty,  its  nature  and  immediate  consequences,  but  also, 
so  far  as  they  are  known  to  the  assured,  of  all  other  circumstances 
connected  therewith. 

Art.  847.  When  the  insurance  has  not  been  effected  upon  the  full 
value,  the  underwriter  is  only  responsible  for  the  contributions,  sacri- 
fices, and  expenses  mentioned  in  Art.  838  under  heads  1  to  4,  in  the 
same  proportion  that  the  sum  insured  bears  to  the  insurable  value. 

Art,  848.  The  obligation  of  the  underwriter  to  make  good  a  loss  is 
neither  cancelled  nor  diminished  by  the  occurrence  of  a  fresh  casualty 
or  even  of  a  total  loss  arising  out  of  a  danger  which  is  not  at  the  risk 
of  the  underwriter. 

Art,  849.  The  underwriter  is  not  liable  to  make  good  particular 
averages  when,  irrespective  of  the  expenses  necessary  to  investigate 
and  ascertain  the  amount  of  the  damage  (Art.  838,  No.  4),  they  do  not 
exceed  three  per  cent,  of  the  insurable  value  ;  when,  however,  they 
amount  to  more  than  three  per  cent.,  the  underwriter  shall  make  good 
such  losses  without  deduction  of  the  three  per  cent. 

When  the  vessel  has  been  insured  for  time  or  for  several  voyages, 
the  three  per  cent,  shall  be  calculated  for  each  single  voyage.  The 
meaning  of  the  term  *  voyage '  is  defined  by  the  provisions  of  Art. 
760. 

Art,  850.  The  underwriter  shall  make  good  the  contributions, 
sacrifices,  and  expenses  defined  under  Art.  838,  heads  1-3,  even  when 
they  do  not  amount  to  three  per  cent,  of  the  insurable  value.  The 
same,  however,  are  not  to  be  taken  into  consideration  in  computing  the 
three  per  cent,  mentioned  in  Art.  849. 

Art.  851.  Should  it  have  been  agreed  that  the  underwriter  shall  te 
exempted  from  a  certain  percentage,  the  provisions  contained  in  Articles 
849  and  850  are  to  be  applied,  with  this  modification,  that  the  amount 
of  percentage  mentioned  in  the  contract  is  substituted  for  the  three 
per  cent,  therein  enacted. 

Art,  852.  Should  it  have  been  agreed  that  the  underwriter  shall 
not  be  answerable  for  the  risk  of  war,  and  that  the  insurance  against 
other  risks  shall  only  run  until  a  molestation  of  war  occurs,  which 
agreement  is  more  particularly  presumed  to  have  been  made  when  the 
contract  has  been  concluded  with  the  clause,  *  free  from  molestation  of 
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war,'  the  underwriter's  risk  terminates  at  the  moment  when  the  danger 
of  war  begins  to  exercise  an  influence  upon  the  voyage,  more  particu- 
larly, therefore,  when  the  commencement  or  continuation  of  the  voyage 
is  prevented  by  men-of-war,  privateers,  or  by  blockade,  or  delayed  for 
the  purpose  of  avoiding  the  dangers  of  war ;  or  when  the  vessel  from 
such  a  cause  deviates  from  its  course,  or  when  the  master  loses  the  free 
control  over  the  vessel  through  molestation  of  war. 

Art.  853.  Should  it  have  been  stipulated  that  the  underwriter  shall 
be  exempt  from  the  risk'  of  war,  but  be  liable  for  all  other  risks  even 
after  a  molestation  of  war  has  commenced,  which  stipulation  is  more 
particularly  presumed  to  have  been  made  when  the  contract  has  been 
concluded  with  the  clause  *  only  against  dangers  of  the  sea,'  the  under- 
writer's risk  terminates  only  with  the  condemnation  of  the  insured 
object,  or  so  soon  as  it  would  have  terminated  if  the  risk  of  war  had 
not  been  excepted  ;  the  underwriter  is,  however,  not  responsible  for 
the  damages  caused  immediately  by  danger  of  war ;  lie  is  therefore  not 
answerable  more  particularly — 

For  confiscation  by  any  Powers  engaged  in  war  ; 

For  seizure,  damage,  destruction,  and  plunder  by  men-of-war  or 
privateers  ; 

For  expenses  arising  out  of  arrest  and  reclamation,  out  of  blockade 
of  the  port  where  the  vessel  is  lying,  or  warning  away  from  a 
port  under  blockade,  or  out  of  voluntary  delay  on  account  of  risk 
of  war ; 

For  the  following  consequences  of  such  a  delay  :  deterioration  and 
diminution  of  the  goods,  expense  and  risk  of  their  discharge  and 
warehousing,  expense  of  their  forwarding. 

In  doubtful  cases  it  is  presumed  that  a  damage  has  not  been  occa- 
sioned by  risk  of  war. 

Art,  854.  If  the  contract  has  been  concluded  with  the  clause  *  for 
safe  arrival,'  the  underwriter's  risk  terminates  at  the  moment  when  the 
vessel  has  anchored,  or  been  moored  in  the  port  of  destination  at  the 
customary  or  proper  place. 

The  underwriter  is  further  only  responsible — 

(1)  In  case  of  insurance  on  the  ship,  when  either  a  total  loss  occurs, 

or  when  the  vessel  is  abandoned  (Art.  865)  or  sold  as  in- 
capable or  unworthy  of  repair  in  consequence  of  a  casualty 
happening  previous  to  its  arrival  at  the  port  of  destination 
(Art.  877). 

(2)  In  case  of  insurance  on  goods,  when  the  goods,  or  a  portion  of 

them,  in  consequence  of  a  casualty  do  not  reach  the  port  of 
destination,  more  particularly  when  before   reaching   such 
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port  they  are  sold  in  consequence  of  an  accident.  If  the 
goods  reach  the  port  of  destination  the  underwriter  is 
neither  answerable  for  an  injury  nor  for  a  loss  resulting 
from  an  injury. 

The  underwriter  shall,  moreover,  under  no  circumstances  be  liable 
for  the  contributions,  sacrifices,  and  expenses  coming  under  Art.  838, 
heads  1-4. 

Art.  855.  If  the  contract  has  been  concluded  with  the  clause  *  free 
of  damage  except  in  case  of  stranding,'  the  underwriter  is  not  liable  to 
make  good  a  loss  arising  out  of  a  damage,  no  matter  whether  such  loss 
consists  in  a  diminution  of  value,  or  in  a  total  or  partial  loss,  and  more 
particularly  in  the  arrival  of  the  goods  at  the  port  of  destination  in  an 
utterly  spoiled  and  altered  state,  or  from  their  having  been  sold  during 
the  voyage  on  account  of  damage  and  immediate  deterioration,  unless 
the  vessel  or  the  lighter  in  which  the  insured  goods  are  laden  has  been 
stranded.  The  following  perils  of  the  sea  are  considered  equivalent  to 
a  stranding,  viz.  :  capsizing,  sinking,  breaking  up  of  the  hull,  shipwreck, 
and  every  other  casualty  of  the  sea  by  which  the  vessel  or  lighter  has 
become  incapable  of  repair. 

If  a  stranding  or  some  other  casualty  of  the  sea  considered  as 
equivalent  thereto  has  occurred,  the  underwriter  is  liable  for  every  loss 
exceeding  three  per  cent.  (Art.  849)  arising  out  of  such  casualty,  but  not 
for  any  other  injury.  Until  the  contrary  be  proved,  any  injury  which 
might  possibly  have  been  caused  by  the  accident  which  has  befallen 
the  vessel  shall  be  considered  to  have  been  actually  caused  thereby. 

For  every  loss  not  arising  out  of  a  damage  the  underwriter  is  liable, 
no  matter  whether  a  stranding  or  another  of  the  above-mentioned 
accidents  has  happened  or  not,  in  the  same  manner  as  if  the  contract 
had  been  concluded  without  the  clause.  Under  all  circumstances  he  is 
liable  for  contributions,  sacrifices,  and  expenses  mentioned  in  Art.  838, 
heads  1,  2,  and  4  ;  for  those  expenses,  however,  mentioned  under  head  3 
of  the  same  Article  only  when  they  have  been  expended  in  order  to 
avoid  a  loss  which  would  have  fallen  upon  him. 

A  damage  proved  to  have  been  caused  by  fire  without  spontaneous 
combustion  or  by  extinction  of  such  fire,  or  by  bombardment,  is  not 
considered  as  an  injury  from  which  the  underwriter  is  exonerated  by 
the  above  clause. 

Art.  856.  If  the  contract  has  been  concluded  with  the  clause  *  free 
of  breakage  except  in  case  of  stranding,'  the  enactments  of  the  previous 
Article  are  applicable  with  the  modification  that  the  underwriter  is 
liable  for  breakage  to  the  same  extent  as  according  to  the  previous 
Article  he  is  liable  for  damage. 
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Art,  857.  A  stranding  in  the  sense  of  Articles  855  and  856  takes 
place  when  the  vessel  under  circumstances  not  incidental  to  the  ordi- 
nary navigation  takes  the  ground,  and  either — 

is  not  got  off ;  or, 

is  got  off,  but  either  — 

(1)  Only    by   resorting    to    extraordinary  measures,    such   as  : 

cutting  away  masts,  jettison  or  discharge  of  a  portion  of 
the  cargo,  <kc.,  or  by  the  occurrence  of  a  tide  unusually 
high,  not,  however,  solely  by  the  application  of  ordinary 
measures,  such  as  heaving  on  the  anchor,  backing  the 
sails  and  the  like  ;  or, 

(2)  Only  after  the  vessel  has  sustcdned  material  damage  to  the 

hull  from  having  taken  the  ground. 

Fifth  Division. — Extent  op  the  Damage. 

Art.  858.  A  total  loss  of  the  vessel  or  the  goods  occurs  when  the 
vessel  or  the  goods  have  been  destroyed,  or  when  they  have  been  with- 
drawn from  the  assured  without  hope  of  their  recovery,  particularly 
when  they  have  been  irrecoverably  sunk  or  have  been  so  damaged  as 
to  lose  their  original  properties  or  have  been  declared  good  prize.  A 
total  loss  of  the  vessel  is  not  nullified  by  separate  portions  of  the 
wreck  or  of  the  inventory  being  saved. 

Art,  859.  A  total  loss  of  the  freight  occurs  when  the  whole  freight 
has  been  lost. 

Art.  860.  A  total  loss,  with  regard  to  imaginary  profit  or  to  com- 
mission expected  on  arrival  of  the  goods  at  the  place  of  destination, 
occurs  when  the  goods  have  not  reached  their  place  of  destination. 

Art.  861.  A  total  loss  with  regard  to  bottomry  or  average-monies 
occurs  when  the  objects  which  have  been  bottomried,  or  for  which 
average-monies  have  been  advanced  or  expended,  have  either  been 
subjected  to  total  loss  or  to  other  accidents  in  such  a  degree  that  in 
consequence  of  injuries,  hypothecations,  or  other  liabilities  thereby 
occasioned  nothing  has  been  left  to  cover  such  monies. 

Art.  862.  In  case  of  total  loss  the  underwriter  has  to  pay  the  full 
amount  insured,  without  prejudice,  however,  to  such  deductions,  if 
any,  as  may  be  allowed  according  to  the  stipulations  of  Art.  804. 

Art  863.  If  in  case  of  total  loss  anything  has  been  saved  before  the 
payment  of  the  sum  insured,  the  proceeds  of  the  objects  saved  shall 
be  deducted  therefrom.  If  the  insurance  was  not  effected  for  the  full 
value,  only  a  proportionate  part  of  the  value  saved  is  to  be  deducted 
from  the  sum  insured. 

On  payment  of  the  sum  for  insurance  the  rights  of  the  assured 
upon  the  insured  object  pass  to  the  underwriter. 
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If  a  total  or  partial  salvage  occurs  after  the  payment  of  the  insured 
sum,  the  underwriter  alone  is  entitled  to  such  subsequent  salvage. 
If  the  insurance  was  not  made  for  the  full  value,  the  underwriter  is 
only  entitled  to  a  proportionate  part  of  what  has  been  saved. 

Art,  864.  If  in  case  of  a  total  loss  with  regard  to  imaginary  profit 
(Art.  860)  the  goods  have  during  the  voyage  been  so  advantageously 
sold  that  the  net  proceeds  amount  to  more  than  the  insurable  value  of 
the  goods,  or  when  more  than  that  value  has  been  paid  as  indemnity 
for  them,  if  they  have  been  sacrificed  in  case  of  General  Average  or  if 
they  are  to  be  made  good  in  conformity  with  Articles  612  and  613, 
the  surplus  is  to  be  deducted  from  the  insured  sum  of  the  imaginary 
profit. 

Art.  865.  The  assured  is  entitled  to  demand  payment  in  full  of  the 
insured  sum  upon  cession  of  his  rights  against  the  insured  object  in 
the  following  cases  (abandonment) — 

1.  When  the  vessel  is  missing ; 

2.  When  the  object  of  the  insurance  is  in  danger  from  the  fact  of 

the  vessel  or  goods  being  laid  under  embargo  or  seized  by  a 

belligerent  or  otherwise  arrested  by  order  of  Government, 

or  captured  by  pirates,  and  not  being  released  within  a 

period  of  six,  nine,  and   twelve  months,  according  as  the 

detention,  seizure,  or  capture  has  occurred — 

{a)  In  a  European  port  or  on  a  European  sea,  or  in  any  port, 

even  if  not  belonging  to  Europe,  of  the  Mediterranean 

and  Black  Sea,  or  of  the  Sea  of  Azof  ;  or, 

{b)  In  any  other  water,  but  on  this  side  of  the  Cape  of  Good 

Hope  or  of  Cape  Horn  ;  or, 
(c)  In  any  water  on  the  other  side  of  either  of  these  promontories. 
The  periods  are  to  be  calculated  from  that  day  on  which  the  acci- 
dent has  been  notified  to  the  underwriter  by  the  assured  (Art.  822). 

Art,  866.  A  vessel  which  has  commenced  a  voyage  is  to  be  con- 
sidered as  missing  when  it  has  not  reached  the  port  of  destination 
within  the  time  allowed,  and  when  the  interested  parties  have  received 
no  news  about  it  within  such  period. 

The  time  allowed  as  the  period  of  presumptive  loss  amounts — 

(1)  To  six  months  for  sailing  vessels  and  four  months  for  steamers, 

when  both  the  port  of  departure  and  the  port  of  destination 
are  European  ports  ; 

(2)  To  nine  months  for  sailing  and  steam  ships  if  either  the  port  of 

departure  or  the  port  of  destination  is  a  non-European  port, 
but  situate  on  this  side  of  the  Cape  of  Good  Hope  and  of 
Cape  Horn  ;  and   to  twelve  months  for  sailing  and  steam 
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vessels  if  the  said  non-European  port  is  situate  on  the  other 
side  of  either  of  the  said  promontories  ; 

(3)  To  six,  nine,  or  twelve  months  respectively  for  sailing  and 
steam  vessels,  when  both  the  ports  of  sailing  and  destination 
are  non-European  ports,  according  as  the  average  duration 
of  the  voyage  may  be  taken  as  not  more  than  two,  not  more 
than  three,  or  more  than  three  months. 

In  doubtful  cases  the  longer  term  must  be  allowed. 

Art  867.  The  period  of  presumptive  loss  is  calculated  from  the  day 
on  which  the  vessel  commenced  her  voyage.  If,  however,  since  the 
sailing,  intelligence  respecting  her  have  been  received,  the  term  allowed 
for  presumptive  loss  shall  be  calculated  from  the  day  to  which  the  laiit 
information  reaches  for  such  a  period  as  would  be  granted  if  the  voyage 
had  commenced  at  the  point  where  according  to  reliable  information 
the  vessel  was  last  seen. 

Art,  868.  The  declaration  of  abandonment  must  have  been  com- 
municated to  the  underwriter  within  the  period  allowed  for  abandon- 
ment. 

The  period  allowed  for  abandonment  amounts  to  six  months,  when 
in  case  of  presumptive  loss  of  the  vessel  (Art.  865,  No.  1),  the  port  of 
destination  is  a  European  port,  and  ^hen  in  the  case  of  detention, 
seizure,  or  capture  (Art.  865,  No.  2),  the  same  has  taken  place  in  a 
European  port  or  a  European  sea  or  in  a  part  of  the  Mediterranean  or 
Black  Sea  or  of  the  Sea  of  Azof,  even  though  not  belonging  to  Europe. 
In  other  cases  the  period  allowed  for  abandonment  amounts  to  nine 
months.  The  period  allowed  for  abandonment  commences  at  the 
expiration  of  the  terms  mentioned  in  Articles  865  and  866. 

In  case  of  re-insurance  the  period  allowed  for  abandonment  begins 
at  the  expiration  of  the  day  on  which  the  re-insured  underwriter  has 
received  the  declaration  of  abandonment  from  his  assured. 

Art.  869.  After  the  expiration  of  the  period  allowed  for  abandon- 
ment an  abandonment  is  inadmissible,  without  prejudice  to  the  rights 
of  the  SLSSured  to  claim  compensation  for  a  loss  upon  other  grounds. 

When  in  case  of  a  presumptive  loss  of  the  vessel  the  period  allowed 
for  abandonment  has  not  been  kept,  the  assured,  although  entitled  to 
demand  payment  of  a  total  loss,  shall  nevertheless,  in  case  the  assured 
object  is  again  brought  to  light,  and  it  appears  thereby  that  no  total 
loss  had  occurred,  refund  the  sum  insured  to  the  underwriter  at  his 
request  and  on  his  relinquishing  the  rights  acquired  under  Art.  863  by 
payment  of  the  sum  insured,  and  shall  be  contented  to  receive  instead 
compensation  for  a  partial  loss  if  any  has  been  sustained. 

Art.  870.  In  order  to  be  valid  the  declaration  of  abandonment  must 
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be  made  without  reserve  or  condition,  and  must  extend  to  the  whole 
object  insured,  so  far  as  the  latter  at  the  time  the  accident  happened 
was  exposed  to  the  perils  of  the  sea. 

If,  however,  the  insurance  was  not  concluded  for  the  full  value,  the 
assured  is  only  bound  to  abandon  a  proportionate  part  of  the  insured 
object. 

The  declaration  of  abandonment  is  irrevocable. 

Art.  871.  The  declaration  of  abandonment  is  devoid  of  legal  effect, 
if  the  circumstances  upon  which  it  is  based  are  not  confirmed  or  have 
ceased  to  exist  at  the  time  the  declaration  is  made.  On  the  other  hand, 
it  continues  binding  upon  both  parties  even  when,  at  a  subsequent 
period,  circumstances  supervene  the  earlier  occurrence  of  which  would 
have  precluded  the  right  to  abandon. 

Art,  872.  By  the  declaration  of  abandonment  all  rights  of  the 
assured  with  respect  to  the  insured  object  are  transferred  to  the  under- 
writer. 

The  assured  is  bound  to  secure  the  underwriter  against  all  real 
property  liens  attaching  to  the  abandoned  object  at  the  time  of  the 
declaration  of  abandonment,  unless  the  same  arise  out  of  perils  for 
wliich  the  underwriter  would  be  liable  according  to  the  contract  of 
insurance. 

If  the  vessel  is  abandoned,  the  underwriter  is  entitled  to  the  net 
amount  of  freight  of  the  voyage  on  which  the  casualty  has  occurred,  so 
far  as  the  freight  has  not  been  earned  until  after  the  declaration  of 
abandonment.  This  portion  of  the  freight  shall  be  calculated  in  con- 
formity with  the  principles  laid  down  for  ascertaining  the  amount  of 
distance  freight. 

If  the  freight  has  been  separately  insured  the  underwriter  thereon 
shall  make  good  the  loss  thereby  entailed  upon  the  assured. 

Art,  873.  Payment  of  the  sum  insured  can  only  be  demanded  when 
the  documents  justifying  the  abandonment  have  been  communicated 
to  the  underwriter  and  a  proper  interval  has  been  allowed  for  their 
examination.  If  the  abandonment  takes  place  on  account  of  presump- 
tive loss  of  the  vessel  the  documents  to  be  communicated  must  include 
reliable  certificates  respecting  the  date  of  sailing  from  the  port  of 
departure  and  respecting  its  non-arrival  at  the  port  of  destination 
during  the  period  allowed  for  presumptive  loss. 

The  assured  shall  at  the  time  of  making  his  declaration  of  abandon- 
ment, so  far  as  lies  in  his  power,  inform  the  underwriter  whether  any 
and  what  other  insurances  have  been  effected  upon  the  object  abandoned, 
and  whether  any  and  what  bottomry  liabilities  and  other  incumbrances 
thereon  are  in  existence.     If  this  information  has  been  omitted  the 
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underwriter  may  refuse  payment  of  the  sum  insured  until  the  informa- 
tion has  been  supplied  ;  if  a  term  of  payment  has  been  agreed,  such 
term  commences  only  from  the  time  when  the  supplementary  notification 
has  been  given. 

Art.  874.  The  assured  is  obliged,  even  after  declaration  of  abandon- 
ment, to  give  attention  to  the  saving  of  the  insured  objects  and  the 
prevention  of  increased  loss  as  laid  down  by  Art.  823,  and  shall  continue 
to  do  so  until  the  underwriter  himself  is  in  a  position  to  take  the  matter 
in  hand. 

If  the  assured  should  receive  information  that  any  object  looked 
upon  as  lost  has  been  again  brought  to  light,  he  shall  immediately 
acquaint  the  underwriter  thereof,  and  shall  at  his  request  render  him 
every  assistance  necessary  for  the  recovery  or  realisation  of  the  object 
in  question. 

The  underwriter  shall  repay  the  expenses  -,  he  shall  also  provide  the 
assured  at  his  request  with  a  sufficient  advance. 

Art.  875.  If  the  underwriter  acknowledges  the  validity  of  the 
abandonment  the  assured  shall  supply  him  at  his  request  and  expense 
with  a  certified  attestation  of  the  transfer  of  rights  effected  in  conse- 
quence of  the  declaration  of  abandonment  according  to  Art.  872,  and 
shall  deliver  to  him  the  documents  relating  to  the  objects  abandoned. 

Art.  876.  In  case  of  a  partial  damage  to  ship  the  damage  consists 
of  the  amount  of  the  expense  of  repairs  to  be  ascertained  in  conformity 
with  Articles  711  and  712,  so  far  as  the  same  relate  to  damages  at  the 
risk  of  the  underwriter. 

Art.  877.  When  the  ship  has  in  the  manner  prescribed  in  Art.  499 
been  pronounced  incapable  or  unworthy  of  repair  (Art.  444)  the  assured 
may,  as  far  as  the  underwriter  is  concerned,  put  the  vessel  or  the  wreck 
up  for  sale  by  public  auction,  and  in  case  of  sale  the  loss  consists  of  the 
difference  between  the  net  proceeds  and  the  insured  value. 

The  risk  of  the  underwriter  terminates  only  with  the  sale  of  the 
vessel  or  of  the  wreck  ;  the  underwriter  is  also  answerable  for  the  due 
payment  of  the  purchase-money. 

In  estimating  the  value  of  the  ship  in  a  sound  state,  which  is  necessary 
for  the  purpose  of  determining  whether  it  is  unworthy  of  repair,  its 
insurable  value,  no  matter  whether  such  value  have  or  have  not  been 
estimated,  is  left  altogether  out  of  the  question. 

Art.  878.  The  commencement  of  such  repairs  does  not  preclude  the 
exercise  of  the  rights  of  the  assured  under  the  previous  Article,  when 
important  damages  have  only  subsequently  appeared,  which  the  assured 
had  innocently  failed  to  discover. 

When  the  assured  avails  himself  subsequently  of   this  right,  the 
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underwriter  shall  pay  separately  the  amounts  already  expended  in  re- 
pairs, so  far  as  in  consequence  of  such  repairs  a  higher  price  has  been 
realised  at  the  sale  of  the  ship. 

Art.  879.  When  goods  arrive  at  the  port  of  destination  in  a  damaged 
state,  the  percentage  of  value  lost  upon  the  goods  shall  be  ascertained 
by  a  comparison  of  their  actual  gross  value  there  in  damaged  state, 
with  the  gross  value  which  they  would  have  had  there  in  their  sound 
state.  The  same  percentage  of  the  insurable  value  is  to  be  taken  as 
the  amount  of  the  damage. 

The  value  of  the  goods  in  damaged  state  is  to  be  ascertained  by 
public  sale,  or,  if  the  underwriter  consents,  by  valuation.  The  value 
which  the  goods  would  have  had  in  a  sound  state  is  to  be  ascertained 
agreeably  to  the  regulations  laid  down  by  the  first  and  second  paragraphs 
of  Art.  612. 

The  underwriter  shall  also  make  good  the  expenses  of  survey, 
valuation,  and  sale. 

Art.  880.  When  a  portion  of  the  goods  has  been  lost  in  the  course 
of  the  voyage,  the  damage  consists  in  the  same  percentage  of  the 
insurable  value  as  has  been  lost  of  the  value  of  the  goods. 

Art.  881.  When  goods  have  been  sold  in  the  course  of  the  voyage 
in  consequence  of  a  casualty,  the  damage  consists  in  the  difference 
between  the  net  proceeds  of  the  goods  after  deduction  of  the  freight, 
duties,  and  sale  expenses,  and  their  insurable  value. 

The  risk  taken  by  the  underwriter  terminates  only  upon  the  sale  of 
the  goods  ;  the  underwriter  is  also  answerable  for  due  payment  of  the 
purchase-money. 

The  stipulations  of  Articles  138-842  are  not  affected  by  the  pro- 
visions of  this  Article. 

Art  882.  In  case  of  partial  loss  of  the  freight,  the  loss  consists  of 
such  portions  of  the  stipulated  freight,  or,  if  no  freight  has  been  stipu- 
lated, then  of  the  current  freight,  as  shall  have  been  lost. 

If  the  freight  has  been  valued,  and  such  valuation  is,  in  conformity 
with  the  fourth  paragraph  of  Art,  797,  decisive  as  to  the  loss  to  fall 
upon  the  underwriter,  then  the  loss  consists  of  the  same  percentage  of 
the  valuation  as  has  been  lost  of  the  stipulated  or  current  freight. 

Art  883.  If,  in  the  case  of  imaginary  profit  or  of  commission  ex- 
pected upon  arrival  of  the  goods,  the  latter  arrive  in  a  damaged  con- 
dition, the  damage  consists  in  the  same  percentage  of  the  amount 
insured  upon  profit  or  commission  as  the  damage  to  the  goods  ascer- 
tained according  to  Art.  879  bears  in  proportion  to  the  insurable  value 
of  the  goods. 

If  some  portion  of  the  goods  have  not  reached  the  port  of  destina- 
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tion  the  damage  consists  of  the  same  percentage  of  the  amount  insared 
upon  profit  or  commission  as  the  value  of  the  goods  not  arrived  in  the 
port  of  destination  is  to  the  value  of  all  the  goods. 

If  in  the  case  of  insurance  upon  imaginary  profit  the  stipulations 
of  Art.  864  apply  to  the  non-arrived  portion  of  the  goods,  the  excess 
referred  to  in  Art.  864  shall  be  deducted  from  the  loss. 

Art,  884.  With  respect  to  bottomry  and  average-monies  in  case  of 
partial  loss  the  damage  consists  of  the  deficiency  resulting  from  the 
fact  that  the  object  bottomried,  or  upon  which  average-monies  have 
been  advanced  or  expended,  may  from  subsequent  accidents  have 
become  insufficient  to  cover  the  bottomry  or  average-monies. 

Art,  885.  The  underwriter  shall  pay  the  full  amount  of  the  damage 
calculated  according  to  Articles  876-884,  when  the  full  value  has  been 
insured,  without  prejudice,  however,  to  the  provisions  of  Art.  804  ;  if 
the  insurance  has  not  been  effected  upon  the  full  value,  the  underwriter 
shall  only  make  good  a  proportionate  part  of  such  damage  as  stipulated 
by  Art.  796. 

Sixth  Division. — Payment  op  Losses. 

Art,  886.  In  order  to  be  entitled  to  claim  compensation  for  a  loss 
the  assured  shall  lay  before  the  underwriter  a  statement  of  the  claim. 

He  shall  at  the  same  time  satisfy  the  underwriter  by  means  of 
sufficient  vouchers — 

(1)  Of  his  interest. 

(2)  That  the  insured  object  has  been  exposed  to  perils  of  the  sea. 

(3)  Of  the  casualty  which  gives  rise  to  the  claim. 

(4)  Of  the  damage  and  its  extent. 

Art,  887.  When  the  insurance  has  been  effected  by  an  agent  the 
assured  shall  further  show  that  the  party  taking  the  insurance  was 
authorised  by  him  to  do  so.  When  the  insurance  has  been  effected 
without  authority  (Art.  786)  the  assured  must  show  the  circumstances 
by  which  it  is  proved  that  the  insurance  was  taken  for  his  account. 

Art,  888.  Vouchers  which  owing,  for  instance,  to  the  difficulty  of  pro- 
curing other  evidence  are  ordinarily  accepted  in  mercantile  transactions 
without  objection  are  generally  to  be  considered  as  sufficient,  such  as  for 
proof  of  interest : 

(1)  The  ordinary  documents  of  ownership,  4n  case  of  insurance  on 
ship ;  the  invoices  and  bills  of  lading  so  far  as  from  their 
contents  is  apparent  that  the  assured  is  entitled  to  the 
ownership  of  such  goods  in  case  of  insurance  on  goods. 
The  charter-parties  and  bills  of  lading  in  case  of  insurance 
on  freight. 
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(2)  The  bills  of  lading  as  proof  of  shipment  of  the  goods. 

(3)  The  extended  protest,  and  the  ship's  log-book  (Articles  488  and 

494),  as  proof  of  the  casualty  ;  the  sentence  of  the  prize 
court  in  case  of  condemnation  ;  reliable  certificates  as  to 
the  date  of  sailing  of  the  vessel  from  the  port  of  departure, 
and  as  to  its  non-arrival  at  the  port  of  destination  within  the 
period  allowed  for  presumptive  loss  in  case  of  the  latter. 

(4)  Documents  of  survey,  valuation,  and  sale  by  public  auction, 

drawn  up  conformably  to  the  laws  or  usages  of  the  place 
where  the  damage  was  verified,  also  estimates  of  the  expenses 
drawn  up  by  experts,  also  the  receipted  accounts  for  repairs 
executed  and  other  receipts  for  payments  made,  as  proof  of 
tlie  damage  and  its  extent ;  with  respect  to  partial  damage 
to  the  vessel  (Articles  876,  877),  however,  the  documents  of 
survey  and  valuation,  and  the  estimates  of  repairs,  are  only 
admissible  when  damages  arising  from  wear  and  tear,  age, 
decay,  or  worm  are  duly  specified  therein,  and  when,  at  the 
same  time,  so  far  as  was  practicable,  such  experts  have  been 
employed  as  have  either  been  permanently  and  officially  ap- 
pointed or  especially  selected  by  the  local  tribunal,  or  by  the 
consul  of  the  country,  or  in  default  or  in  the  absence  of  such 
officials,  then  by  some  other  public  authority. 
Art.  889.  Even  in  case  of  a  lawsuit  the  documents  mentioned  in 
Art.  888  are  usually,  and  so  far  as  special  circumstances  do  not  give 
rise  to  suspicion,  to  be  received  as  evidence. 

Art.  890.  An  agreement,  to  exonerate  the  assured  from  the  burden 
of  proving  the  circumstances  mentioned  in  Art.  886,  or  any  portion 
thereof,  is  valid,  without  prejudice,  however,  to  the  right  of  the  under- 
writer to  prove  the  contrary. 

An  agreement  made  at  the  time  of  the  insurance  of  goods,  that  pro- 
duction of  the  bill  of  lading  should  be  dispensed  with,  does  away  only 
with  the  necessity  of  proving  the  shipment. 

Art.  891.  When  an  insurance  is  effected  by  an  agent,  the  party 
taking  the  insurance  may,  without  production  of  a  power  of  attorney 
from  the  assured,  make  use  of  the  powers  reserved  to  the  assured  by 
the  contract  of  insurance,  and  may  receive  and  enforce  payment  of 
the  sums  insured.  Should,  however,  a  policy  have  been  issued,  this  rule 
applies  only  when  the  party  taking  the  insurance  produces  the 
same. 

If  the  insurance  has  been  taken  without  instructions,  the  party 
taking  tlie  insurance  requires  the  consent  of  the  assured  in  order  to 
receive  or  enforce  payment  of  the  sums  insured. 
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Art,  892.  Wlien  a  policy  has  been  issued  the  underwriter  shall  pay 
the  suras  insured  to  the  assured  upon  production  of  the  policy. 

Art,  893.  The  party  taking  the  insurance  is  not  bound  to  deliver  the 
policy  to  the  assured  or  to  his  creditors  or  to  his  assignees  in  bankruptcy 
before  his  claims  against  the  assured,  with  reference  to  the  insured 
object,  have  been  satisfied.  In  case  of  a  loss  the  party  taking  the  in- 
surance may  pay  himself  for  such  claims  out  of  the  amounts  due  from 
the  underwriter,  and  retain  the  amounts  out  of  the  insured  sums  when 
received  in  preference  to  the  assured  and  his  creditors. 

Art,  894.  The  underwriter  makes  himself  responsible  to  the  party 
taking  the  insurance,  if  he,  while  the  latter  is  still  in  possession  of  the 
policy,  prejudices  his  rights  under  Art.  893,  either  by  payments  to  the 
assured  or  his  creditors,  or  his  assignees  in  bankruptcy,  or  by  agree- 
ments entered  into  with  such  parties. 

The  provisions  of  the  common  law  determine  how  far  the  under- 
writer makes  himself  responsible  to  third  parties  who  have  acquired  an 
interest  in  the  policy,  by  entering  into  agreements  respecting  their  in- 
terests or  by  paying  over  sums  insured  without  requiring  cession  of  the 
policy,  or  without  making  the  necessary  endorsement  thereon. 

Art,  895.  If  the  underwriter  is  called  upon  to  pay  the  sums  insured, 
he  may  not,  in  case  of  an  insurance  effected  as  agent,  set  off  claims 
which  he  may  have  against  the  party  taking  the  insurance. 

Art,  896.  The  assured  may  cede  to  a  third  party  not  only  claims  for 
compensation  due  to  him  on  account  of  an  accident  which  has  already 
occurred  but  also  possible  claims  to  arise  out  of  future  accidents.  If  a 
policy  has  been  issued  to  order,  the  same  may  be  transferred  by  endorse- 
ment, the  provisions  of  the  Articles  301,  303,*  305  being  applicable  as 
concerns  such  endorsement.  In  case  of  insurance  as  agent  the  endorse- 
ment of  the  party  taking  the  insurance  is  sufficient  for  the  validity  of 
the  first  transfer. 

Art.  897.  When  after  the  expiration  of  two  months  from  the  notifi- 
cation of  the  casualty  the  statement  of  claim  (Art.  886)  has,  without 
fault  of  the  assured,  not  as  yet  been  produced,  but  the  lowest  amount 
due  by  the  underwriter  has  been  approximately  ascertained,  the  latter 
shall  pay  this  amount  as  on  account  of  his  liability,  not  however  until 
expiration  of  the  period  stipulated  for  the  payment  of  the  sum  insured. 
If  the  period  allowed  for  payment  is  to  commence  from  the  time  when 
the  statement  of  claim  has  been  laid  before  the  underwriter,  such  period 
shall  in  the  sense  of  this  Article  be  calculated  from  the  time  when  the 
underwriter  has  received  the  proformd  estimate. 

Art.  898.  The  underwriter  shall  make  payment  in  advance  of — 
(1)  TwQ-thirds  of  the  amount  c^.aimable  from  him  in  cases  of  average 
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on  account  of  his  liability  to  be  subsequently  ascertained, 
towards  the  expenses  of  salving,  preservation  or  rehabilitation 
of  the  insured  object ; 
(2)  In  case  of  capture  of  the  ship  or  goods  the  full  amount  due  from 
him  towards  the  costs  of  the  suit  of  reclamation,  so  far  as 
the  same  may  be  rendered  necessary. 

Seventh  Division. — Cancelling  the  Insurance  and  Repayment 

OF   THE   PbEMIUM. 

Art.  899.  When  the  adventure  to  which  the  insurance  relates  is 
wholly  or  partially  abandoned  by  the  assured,  or  when  without  his 
agency  the  insured  object  wholly  or  in  part  is  not  exposed  to  the  risk 
which  the  underwriter  was  to  bear,  either  the  whole  or  a  proportionate 
part  of  the  premium  may  be  reclaimed  or  withheld,  less  a  suitable  bonus 
due  to  the  underwriter  (ristorno). 

When  no  specified  amount  is  agreed  upon  or  usual  at  the  place  where 
the  insurance  is  effected,  the  bonus  (allowance  for  ristorno)  consists  of 
one-half  per  cent,  of  the  entire  sum  insured  or  of  the  corresponding 
portion  thereof  ;  if,  however,  the  premium  does  not  amount  to  one  per 
cent,  of  the  sum  insured,  then  of  one-half  of  the  whole  premium  or  of 
the  proportionate  part  thereof. 

Art,  900.  If  the  insurance  is  invalid  on  account  of  want  of  in- 
surable interest  (Art.  782),  or  on  account  of  over-insurance  (Art.  790), 
or  on  account  of  double  insurance  (Art.  792),  the  premium  may  here 
also  be  reclaimed  or  withheld,  with  the  exception  of  the  bonus  stipulated 
in  Art.  899,  provided  that  the  party  taking  the  insurance  has  acted 
hcyivdfide  in  effecting  the  same,  and  in  case  of  an  insurance  as  agent 
the  assured  has  also  acted  bond  fide  at  the  time  of  giving  the  order. 

Art,  901.  The  rules  laid  down  by  Articles  899  and  900  apply  even 
if  the  insurance  contract  is  void  as  against  the  underwriter  on  ac- 
count of  violation  of  the  rules  for  giving  information,  or  for  other 
reasons,  even  if  the  underwriter  notv/ithstanding  such  invalidity  would 
be  entitled  to  the  full  premium. 

Art,  902.  A  return  of  premium  does  not  take  place  if  the  under- 
writer's risk  has  already  attached. 

Art,  903.  If  the  underwriter  has  become  insolvent,  the  assured  may 
at  his  option  either  withdraw  from  the  contract  and  reclaim  or  withhold 
the  whole  premium,  or  may  take  a  new  insurance  at  the  expense  of  the 
underwriter  according  to  Art.  793.  He,  however,  may  not  exercise 
this  option,  if,  previous  to  his  withdrawing  from  the  contract  or  taking 
a  new  insurance,  sufficient  security  is  given  to  him  for  the  fulfilment 
of  the  liabilities  of  the  underwriter. 

3  R  2 
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Art,  904.  If  the  insured  object  changes  hands,  the  rights  appertain- 
ing to  the  assured  by  virtue  of  the  insurance  contract,  as  regards  possible 
future  accidents,  may  be  transferred  to  the  new  owner  in  such  a  manner 
that  the  new  owner  is  entitled  to  claim  against  the  underwriter  to  the 
same  extent  as  if  no  transfer  had  taken  place  and  as  if  the  assured 
himself  enforced  the  claims. 

The  underwriter  takes  no  responsibility  for  perils  which  would  not 
have  arisen  if  no  transfer  had  taken  place. 

He  may  not  only  make  use  of  the  same  pleas  and  counter-claims  to 
which  he  would  be  entitled  against  the  new  owner  direct,  but  also  of 
those  which  he  might  have  been  entitled  to  make  use  of  against  the 
assured ;  not,  however,  of  such  as  do  not  arise  out  of  the  contract  of 
insurance,  except  so  far  as  they  have  been  in  existence  previous  to  the 
notification  of  the  transfer. 

The  legal  effects  of  a  transfer  by  endorsement  of  a  policy  made  out 
to  order  are  not  affected  by  the  foregoing  enactment. 

Art,  905.  The  provisions  of  Art.  904  are  also  applicable  to  insur- 
ances upon  a  share  in  a  vessel. 

If  the  vessel  itself  is  insured,. the  same  apply  only  when  the  vessel 
has  changed  owners  in  the  course  of  the  voyage.  The  commencement 
and  termination  of  the  voyage  are  determined  according  to  Art. 
827.  When  the  vessel  has  been  insured  for  time  or  for  several 
voyages  (Art.  760),  the  insurance  only  remains  in  force,  in  case  of  a 
change  of  ownership  during  a  voyage,  up  to  the  discharge  of  the  vessel 
in  the  next  port  of  destination  (Art.  827). 


TWELFTH  PART. 
Statutory  Limitatiotis, 


Art,  906.  The  claims  enumerated  in  Art.  757  are  only  in  force  for 
one  year.     The  limit  extends,  however,  to  two  years  — 

(1)  For  claims  of  the  crew  arising  out  of  contracts  of  service  or 

wages  when  the  discharge  has  taken  place  on  the  other  side 
of  the  Cape  of  Good  Hope  or  of  Cape  Horn  ; 

(2)  For   claims   for   compensation  arising  out  of  the  collisions  of 

vessels. 

Art,  907.  The  limitation  imposed  by  the  previous  Article  extends 
also  to  personal  claims  of  the  creditor  against  the  shipowner  or  a  person 
belonging  to  the  crew. 

Art.  908.  The  period  of  limitation  is  reckoned — 
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(1)  With  respect  to  claims  of  the  crew  (Art.  757,  No.  4),  from  the 

expiration  of  the  day  on  which  tJie  contracts  of  service  or 
wages  come  to  an  end,  and,  if  the  institution  of  legal  pro- 
ceedings is  sooner  possible  and  admissible,  from  the  expiration 
of  the  day  on  which  such  possibility  and  admissibility  takes 
place ;  the  right,  however,  to  demand  payments  in  advance 
or  on  account  does  not  affect  the  commencement  of  the  period 
of  limitation ; 

(2)  With  respect  to  claims  for  injury  to  or  for  undue  delay  in  the  de- 

livery of  goods  and  personal  effects  (Art.  757,  Nos.  8  and  10) 
and  for  contributions  to  General  Average  (Art.  757,  No.  6), 
from  the  expiration  of  the  day  on  which  the  delivery  has 
taken  place  ;  with  respect  to  claims  for  non-delivery  of  goods, 
from  the  expiration  of  the  day  on  which  the  vessel  reaches  the 
port  where  the  delivery  should  have  taken  place,  and,  if  such 
port  is  not  reached,  from  the  expiration  of  the  day  on  which 
the  party  interested  has  first  had  notice  of  that  fact  as 
well  as  of  the  damage  ; 

(3)  With  respect  to  claims  caused  by  the  default  of  a  member  of 

the  crew  (Art.  757,  No.  10)  not  coming  under  head  2  of  this 
Article  from  the  expiration  of  the  day  on  which  the  party 
interested  receive  notice  of  the  damage  ;  with  respect,  how- 
ever, to  claims  for  compensation  arising  out  of  the  collision 
of  vessels,  from  the  expiration  of  the  day  on  which  the  col- 
lision occurred  ; 

(4)  With  respect  to  all  other  claims,  from  the  expiration  of  the  day 

on  which  the  claim  becomes  due. 

Art,  909.  One  year  is  also  the  period  of  limitation  for  the  claims 
for  which  the  goods  are  responsible  with  respect  to  the  freight 
and  all  extra  charges  connected  therewith,  to  demurrage,  to  outlay  for 
duties  and  other  expenses,  to  bottomry  monies,  contributions  to  General 
Average,  salvage  and  assistance  expenses,  as  also  for  all  personal  claims 
against  parties  interested  in  the  cargo  and  for  claims  on  account  of 
passage-  monies. 

The  period  of  limitation  commences,  as  regards  contributions  to 
General  Average,  from  the  expiration  of  the  day  on  which  the  con- 
tributory goods  have  been  delivered,  with  respect  to  other  claims  from 
the  expiration  of  the  day  on  which  they  have  become  due. 

Art,  910.  Claims  of  the  underwriter  and  of  the  assured  arising  out 
of  the  contract  of  insurance  are  not  enforceable  after  five  years. 

The  period  of  limitation  commences  from  the  expiration  of  the  last 
day  of  the  year  in  which  the  insured  voyage  has  terminated,  and,  in 
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case  of  insurance  for  time,  from  the  expiration  of  the  day  on  which  the 
insured  period  terminates.  In  case  of  presumptive  loss  of  the  vessel, 
it  commences  from  the  termination  of  the  day  on  which  the  period 
allowed  for  receipt  of  news  comes  to  an  end. 

Art.  911.  A  claim  which,  according  to  Articles  906-910,  has  lapsed 
cannot  be  enforced  as  a  counter-claim  or  otherwise  by  way  of  set-off,  if 
it  had  already  lapsed  at  the  time  that  such  other  claim  originated. 


I. 

BEGULATION  FOB  SEAMEN  OF  DECEMBER  27,  1872. 

Wk,  William,  by  the  grace  of  God,  German  Emperor,  ICing  of  Prussia, 
&c.,  (fee,  order  in  the  name  of  the  German  Empire,  with  the  consent 
of  the  Confederate  Council  and  of  the  Parliament,  as  follows  : — 

FIflST  SECTION. 
Introductory  BegtUcUions, 

§  1.  The  provisions  of  this  law  apply  to  all  merchant  vessels  (law 
of  October  25,  1867)  which  have  the  right  to  carry  the  national  flag. 

§  2.  Master  in  the  sense  of  this  law  is  the  commander  of  the  vessel 
(ship-captain),  and  in  default,  or  if  he  is  prevented,  his  substitute. 

§  3.  The  *  crew '  includes  all  officers  of  the  ship  except  the  master ; 
and  in  like  manner  the  word  'seaman'  includes  every  ship's  officer 
except  the  master. 

Persons  not  belonging  to  the  crew,  but  appointed  on  board  a  vessel 
as  engineer,  steward,  or  in  any  other  capacity,  shall  be  subject  to  the 
same  rights  and  duties  as  have  been  enacted  in  this  law  with  respect 
to  the  crew,  there  being  no  difference  whether  they  have  been  engaged 
by  the  master  or  by  the  owner. 

§  4.  Seamen's  Offices,  within  the  limits  of  the  Confederation,  aro 
the  authorities  for  engaging  the  crews  in  the  several  confederate  states 
and  the  consulates  of  the  German  Empire  abroad. 

Tiie  establishment  of  the  authorities  for  engaging  the  crews,  or  so- 
called  shipping  offices,  within  the  limits  of  the  Confederation,  belong  to 
the  function  of  the  territorial  government  in  accordance  with  their 
respective  laws.  The  business  conduct  thereof  is  subject  to  the  super- 
vision of  the  Empire. 
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SECOND   SECTION. 
Sea  Voyage  Books  and  Articles 

§  5.  No  one  within  the  limits  of  the  Confederation  may  take  ser- 
vice as  a  seaman,  unless  he  has  previously  proved  his  name  and  age 
before  a  Seamen's  Office  and  received  from  it  a  sea  voyage  book. 

If  the  seaman  is  a  German,  he  must  not  be  allowed  to  take  service 
on  board  ship  before  he  is  fourteen  years  of  age  ;  he  must  also  prove 
his  military  relations,  and  if  he  is  still  subject  to  parental  control  or  a 
minor,  the  consent  of  the  father  or  guardian  to  take  service  on  board 
ship. 

A  copy  of  the  *  Regulation  for  Seamen,*  and  the  law  respecting  the 
duty  of  German  merchant  vessels  to  take  seamen  in  distress  on  board, 
must  be  handed  to  the  seaman  together  with  the  sea  voyage  book. 

§  6.  The  parental  consent,  or  that  of  the  guardian,  unless  limited, 
is  considered  as  given  once  and  for  ever. 

In  virtue  of  it  the  minor  will  be  treated  as  of  age  in  so  far  as  wages 
agreements  are  concerned,  as  well  as  regarding  the  rights  and  duties 
and  legal  proceedings  connected  therewith. 

§  7.  Whoever  has  received  a  sea  voyage  book  must,  in  order  to 
obtain  a  new  sea  voyage  book,  produce  the  old  one  or  prove  its  loss. 
That  this  has  been  done  will  be  certified  in  the  new  sea  voyage  book 
by  the  Seamen's  Office. 

If  the  loss  be  proved,  a  statement  from  the  Seamen's  Office  will  be 
added  to  this  certificate  respecting  the  former  rank  and  service  details, 
as  well  as  respecting  the  length  of  service,  in  so  far  as  the  seaman  can 
sufficiently  prove  the  same. 

§  8.  Whoever,  according  to  the  contents  of  the  sea  voyage  book, 
has  been  engaged  must  not  be  allowed  to  enter  a  new  engagement 
before  he  can  prove  the  termination  of  the  previous  service  by  tlie 
proper  entry  in  the  sea  voyage  book  (§§  20,  22).  If  in  the  opinion  of 
the  Seamen's  Office  such  an  entry  cannot  be  adduced,  but  the  termina- 
tion of  the  service  can  otherwise  be  credibly  proved,  a  statement 
entered  into  the  sea  voyage  book  by  the  Seamen's  Office  is  to  be  of  the 
same  effect. 

§  9.  The  arrangement  and  price  of  the  sea  voyage  book  are  fixed  by 
the  Confederate  CounciL  The  expedition  thereof  is  free  of  charge  and 
stamp  duty. 

The  sea  voyage  book  must  state  the  military  relations  (§  5)  of  the 
holder. 

§  10.  Tlie  master  has  to  regulate  the  engagement  (fcliipping,  dis- 
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charging)  of  the  crew  according  to  the  provisions  of  the   following 
articles  (§§  11  to  22). 

The  seaman  must  be  present  at  the  engagement  unless  an  unavoid- 
able obstacle  prevents  him. 

§  11.  The  engagement  consists  in  the  announcement  of  the  wages 
agreement  concluded  with  the  seaman  before  a  Seamen's  Office,  It 
must  take  place  for  vessels  lying  within  the  limits  of  the  Confederation 
under  production  of  the  sea  voyage  books  before  the  commencement  or 
continuation  of  the  voyage,  and  for  other  vessels  as  soon  as  a  Seamen's 
Office  be  reached. 

§  12.  The  engagement  proceedings  will  be  drawn  up  by  the 
Seamen's  Office  as  the  ship's  articles.  If  the  persons  belonging  to  the 
crew  of  a  vessel  are  not  engaged  at  the  same  time  by  one  act,  the 
further  expedition  will  be  on  the  basis  of  the  first  proceedings. 

The  ship's  articles  must  contain  :  Name  and  nationality  of  the 
vessel,  name  and  domicile  of  the  master,  name,  domicile  and  rank  of 
each  seaman,  and  the  conditions  of  the  wages  agreement,  including  any 
special  arrangements. 

In  the  ship's  articles  must  be  more  especially  stated  what  is  due  to 
the  seaman  for  food  and  drink  per  day.  Otherwise  the  arrangement  of 
the  articles  will  be  fixed  by  the  Confederation. 

§  13.  If  a  seaman  has  been  engaged  after  the  ship's  articles  have 
been  drawn  up,  the  Seamen's  Office  has  to  enter  such  engagement  on 
them. 

§  14.  At  every  engagement  effected  within  the  limits  of  the  Con- 
federation, the  Seamen's  Office  enters  a  statement  thereof  and  the  date 
of  commencement  of  the  service  into  the  sea  voyage  book  of  each 
seaman,  which  at  the  same  time  serves  as  a  departure  or  sea  passport. 
Beyond  the  limits  of  the  Confederation  such  entry  is  only  made  when 
the  sea  voyage  book  is  produced  for  this  purpose. 

The  sea  voyage  book  has  for  the  duration  of  the  service  to  be 
taken  in  charge  by  the  master. 

§  15.  If  a  seaman  who  has  been  engaged  is,  owing  to  an  unavoid 
able  occurrence,  prevented  from  entering  the  service,  he  is  obliged  to 
render  as  soon  as  possible  an  account  thereof  to  the  master  and  to  the 
Seamen's  Office  before  which  he  was  engaged^ 

§  16.  The  discharge  consists  in  the  announcement  of  the  termina- 
tion of  the  services  on  behalf  of  the  master  and  such  of  the  crew  as  are 
to  be  discharged.  It  must  take  place  as  soon  as  the  service  is  ter- 
minated and,  unless  otherwise  agreed,  before  the  Seamen's  Office  of 
the  port  where  the  vessel  lies,  and  after  loss  of  the  vessel  before  the 
first  Seamen's  Office  which  can  be  reached. 
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§  17.  Before  the  discharge  takes  place  the  master  must  certify  in 
the  sea  voyage  book  of  the  seaman  about  to  be  discharged  the  rank 
which  he  occupied,  his  other  duty-relations  and  the  time  of  his  service, 
likewise,  if  particularly  requested,  a  character  as  to  ability.  The 
latter  must  not  be  entered  in  the  sea  voyage  book. 

§  18.  The  signatures  of  the  master  to  these  entries  and  to  the 
certificate  of  character  (§  17)  are  to  be  attested  free  of  charge  and 
stamp  duty  by  the  Seamen's  Office  before  which  the  discharge  takes 
place. 

§  19.  Should  the  master  refuse  to  give  a  certificate  of  character 
(§  17),  or  should  it  contain  accusations  the  correctness  of  which  the 
seaman  disputes,  the  Seamen's  Office  has  to  investigate  the  matter  at 
the  request  of  the  latter,  and  to  certify  to  the  seaman  the  result  of 
such  investigation. 

§  20.  The  discharge  of  a  seaman  has,  by  the  Seamen's  Office,  to  be 
noted  in  the  sea  voyage  book  and  on  the  ship's  articles. 

§  21.  After  the  expiration  of  the  voyage  or  of  the  time  to  which  the 
ship's  articles  and  the  therein  contained  engagement-proceedings  refer, 
the  same  have  to  be  delivered  to  the  Seamen's  Office  before  which  the 
discharge  took  place. 

The  latter  forwards  the  same  to  the  Seamen's  Office  of  the  port  of 
registry. 

§  22.  Should  any  changes  take  place  with  the  complement  of  the 
crew  at  a  time  when  circumstances  do  not  permit  of  such  engagement 
(shipping,  discharging)  (§  10)  to  be  carried  out  in  accordance  with  the 
above  regulations,  the  master  is  obliged,  as  soon  as  he  can  reach  a 
Seamen's  Office,  to  complete  the  engagement  there,  giving  the  reasons 
which  prevented  this  from  being  previously  done,  or,  in  case  even  this 
subsequent  act  is  no  longer  possible,  to  report  the  fact. 

An  entry  as  to  such  report  will  be  made  by  the  Seamen's  Office  on 
the  ship's  articles  as  well  as  in  the  sea  voyage  book  of  the  seamen 
concerned. 

§  23.  The  costs  of  such  engaging  and  discharging,  inclusive  of  the 
expedition  of  the  ship's  articles,  have  to  be  paid  by  the  shipowner. 

The  stipulation  of  the  costs  to  be  fixed  in  equal  amounts  for  all 
Seamen's  Offices  within  the  limits  of  the  Confederation  is  reserved  for 
the  Confederate  Courcil. 

Until  this  has  taken  place  the  territorial  governments  shall  stipulate 
the  amount  of  the  costs  to  be  charged. 
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THIRD  SECTION. 
Contract. 


§  24.  The  validity  of  the  wages  agreement  does  not  depend  upon 
being  in  writing. 

§  25.  If  on  concluding  the  wages  agreement  no  arrangement  as  to 
the  amount  of  the  wages  is  expressly  arrived  at,  and  any  doubt  arises 
as  to  its  amount,  those  wages  will  be  considered  as  agreed  upon  which 
the  Seamen's  Office  of  the  port  where  the  seaman  was  engaged  declares 
as  usual  at  the  time  of  the  engagement. 

§  26.  If  a  seaman  engages  himself  for  any  period,  for  which  he  is 
bound  by  a  previous  agreement,  then  the  first  concluded  engagement 
has  in  preference  the  claim  to  be  fulfilled. 

If,  however,  an  official  engagement  based  on  the  later  agreement 
has  been  effected,  this  has  the  preference  should  no  official  engagement 
for  the  first  agreement  have  taken  place. 

§  27.  When  a  seaman  has  been  engaged  after  the  ship's  articles 
have  been  executed,  the  stipulations  made  therein  with  the  other 
seamen  shall  be  applied  to  him  in  default  of  any  arrangement  to  the 
contrary  ;  he  shall  more  especially  only  be  entitled  to  the  same  wages, 
which,  according  to  the  articles,  are  due  to  the  other  seamen  of  his 
rank. 

§  28.  The  obligation  of  the  seaman  to  go  on  board  with  his  effects 
and  to  enter  upon  his  duties  commences,  unless  any  other  agreement 
has  been  made,  from  the  time  of  his  engagement. 

If  the  seaman  delays  to  enter  upon  his  duties  for  more  than  twenty- 
four  hours,  the  master  is  authorised  to  withdraw  from  the  engagement. 
The  demands  for  any  additional  expenses  to  provide  a  substitute  and 
for  other  losses  arising  out  of  the  delay  are  not  affected  thereby. 

§  29.  The  seaman  who  after  the  engagement  avoids  entering  upon 
or  continuing  his  duties,  can  be  forced  by  the  master,  through  the  Sea- 
men's Office,  to  its  fulfilment. 

The  costs  arising  therefrom  have  to  l>e  made  good  by  the  seaman. 

§  30.  The  seaman  is  obliged  to  obey  unhesitatingly  the  orders  of 
the  master  with  regard  to  the  service  of  the  ship,  and  to  perform  at  aU . 
times  every  work  entrusted  to  him  with  regard  to  ship  and  to  cargo. 

He  has  to  perform  these  duties  not  only  on  board  of  the  vessel  and 
in  its  boats  but  in  lighters  and  ashore,  as  well  under  ordinaiy  circum- 
stances as  when  under  average. 

Without  permission   of  the  master  he  is   not  allowed  to  leave 
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the  vessel  until  he-  is  discharged.  Should  he  have  received  such  per- 
mission, he  must  return  at  the  time  fixed,  but  should  no  time  have  been 
fixed,  before  eight  o'clock  in  the  evening. 

§  31.  Should  the  vessel  be  in  port,  the  seaman  may  only  under  press- 
ing circumstances  be  obliged  to  work  more  than  ten  hours  per  day. 

§  32.  Should  any  danger  of  the  seas  arise,  especially  if  shipwreck 
be  threatened,  or  should  any  violence  and  attack  against  ship  or  cargo  be 
contemplated,  the  seaman  must  unhesitatingly  render  all  assistance 
ordered  for  the  preservation  of  ship  and  cargo,  and  he  dare  not, 
without  permission  of  the  master,  leave  the  vessel  so  long  as  the 
master  himself  remains  on  board. 

He  is  at  the  time  of  shipwreck,  bound  to  render  every  assistance 
necessary  for  the  safety  of  persons  and  their  effects,  as  well  as  to  take 
care  and  secure  any  parts  belonging  to  the  ship,  its  gear  and  the  cargo, 
and  all  this  in  accordance  with  the  master's  orders,  and  to  assist  during 
any  salvage  operations  on  continuation  of  his  wage^  and  maintenance. 

§  33.  The  seaman,  if  so  required,  is  bound  to  assist  at  the  extending 
of  the  protest,  and  to  confirm  his  depositions  by  oath.  He  has  to  fulfil 
this  obligation  on  payment  of  travelling  expenses  and  compensation 
for  loss  of  time,  even  if  the  wages  agreement  has  been  terminated  in 
consequence  of  the  loss  of  the  vessel  (§  56). 

§  34.  If  after  the  voyage  has  been  commenced  it  is  found  that  any 
seaman,  with  the  exception  of  the  mate,  is  incapable  for  the  service  for 
which  he  was  engaged,  the  master  is  entitled  to  reduce  his  rank  and  to 
lower  his  wages  in  proportion. 

If  the  master  makes  use  of  this  power,  he  must,  as  soon  as  possible 
thereafter,  inform  the  party  concerned  of  such  resolution,  and  to  enter 
in  the  ship's  log  that  this  has  been  done,  and  when ;  before  such 
intimation  and  entry  have  been  given  and  made,  the  lowering  of  the 
wages  does  not  take  effect. 

§  35.  In  default  of  any  other  arrangement  the  wages  sliall  be  paid 
from  the  time  of  the  engagement. 

§  36.  In  default  of  any  other  agreement  the  wages  shall  not  be  paid 
to  the  seaman  until  after  the  termination  of  the  voyage  or  on  his  dis- 
charge, if  such  should  previously  take  place.  Should  the  vessel  wholly 
or  in  part  discharge  the  cargo  in  the  first  port  of  an  intermediary  voyage, 
the  seaman  may,  if  six  months  have  elapsed  since  his  engagement, 
demand  one  half  of  the  wages  due  to  him.  In  like  manner  the  seaman 
is,  after  the  expiration  of  a  further  six  months  from  such  date,  entitled 
to  the  payment  of  half  of  the  wages  earned  since. 

§  37.  In  default  of  any  agreement  the  usage  of  the  port  where 
the  seaman  is  engaged  determines  if,  and  to  what  extent,  before  the 
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commencement  of  the  voyage  advances  on  account  of  wages  shall  be 
made  or  any  earnest-monies  are  to  be  paid. 

§  38.  All  payments  to  seamen  mast,  according  to  their  choice,  be 
made,  unless  otherwise  agreed,  either  in  cash  or  by  sight  draft  on  the 
own^r. 

§  39.  Before  commencement  of  the  voyage  the  master  must  open  an 
account-book,  in  which  all  advances  and  payments  on  account  of  wages, 
as  well  as  such  earnest-monies  as  have  been  paid,  are  to  be  entered. 
In  this  account-book  the  seaman  must  give  a  receipt  for  each  payment. 
The  master  is  likewise  obliged  to  give  to  each  seaman  who  demands  it 
a  special  wages  book  and  to  enter  equally  therein  any  payment  made 
on  account  of  the  wages  of  the  holder. 

§  40.  If  the  number  of  the  crew  decreases  during  the  voyage  and 
ifi  not  made  up  again,  the  amount  of  the  wages  thus  saved  is,  unless 
otherwise  agreed,  to  be  divided  amongst  the  remaining  seamen  in  pro- 
portion to  their  respective  wages.  No  claim  to  division  exists,  however, 
if  the  decrease  of  the  crew  be  caused  by  desertion  and  the  effects  of  the 
deserted  seaman  did  not  remain  on  board. 

If  the  number  of  the  crew  during  the  voyage  be  reduced  by  more 
than  one-sixth,  the  master,  at  the  request  of  the  remainder  of  the  crew, 
is  obliged,  should  circumstances  permit,  to  make  up  the  deficiency. 

§  41.  In  all  cases  in  which  a  vessel  remains  more  than  two  years 
abroad,  and  should  no  other  arrangement  have  been  made,  such  seamen 
as  have  been  two  years  in  the  service  are  entitled  to  an  increase  of 
wages  if  these  are  agreed  for  time. 

This  increase  is  to  be  determined  as  follows  : — 

(1)  The  ship's  boy  receives  at  the  beginning  of  the  third  year  the 

wages  of  an  ordinary  seaman  as  fixed  by  the  ship's  articles 
or  the  average  amount  shown  by  them,  and  at  the  beginning 
of  the  fourth  year  the  wages  of  an  able  seaman  as  fixed  by 
the  ship's  articles. 

(2)  The  ordinary  seaman  receives  at  the  beginning  of  the  third  year 

the  wages  of  an  able  seaman  as  fixed  by  the  ship's  articles, 
and  at  the  beginning  of  the  fourth  year  one-fifth  more. 

(3)  The  remainder  of  the  crew  receive  at  the  beginning  of  the  third 

year  one-fifth  more  and  at  the  begininng  of  the  fourth  year 
a  further  one- fifth  of  the  original  amount  of  wages  stated 
in  the  sliip's  articles.  In  the  case  aub  No.  2  the  ordinary 
seaman  enters  at  the  beginning  of  the  third  year  into  the 
rank  of  an  able  seaman. 
§  42.  The  demands  of  the  master  and  of  all  persons  belonging  to 
the  crew  which  arise  out  of  any  service  and  wages  agreements,  and  who 
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have  been  on  board  of  a  vessel  which,  according  to  Articles  866  and  867 
of  the  German  General  Mercantile  Law,  is  to  be  considered  as  missing, 
are  due  at  the  expiration  of  the  time  allowed  for  the  calculation  of  tl  e 
presumptive  loss. 

The  termination  of  such  service  relations  are  to  be  reckoned  from 
half  a  month  after  the  day  on  which  the  last  news  from  the  vessel  was 
received. 

The  amount  of  the  demands  has  to  be  handed  to  the  Seamen's 
Office  of  the  port  of  registry,  which  has  to  arrange  the  payment  to 
those  entitled  to  receive  them. 

§  43.  The  seaman  is  entitled  to  nourishment  for  account  of  the 
vessel  from  the  time  the  service  begins.  He  is  only  allowed  to  use  the 
food  and  drink  served  out  to  him  for  his  own  requirements,  and  must 
not  dispose,  waste,  or  do  away  with  it  in  any  manner  whatever. 

§  44.  The  crew  is  entitled  to  a  protected  and  sufficiently  ventilated 
space  on  board  the  vessel  intended  solely  for  them  and  their  effects,  and 
corresponding  to  their  number  and  the  size  of  the  vessel. 

If  the  seaman  in  consequence  of  a  casualty  or  from  other  reasons 
cannot  obtain  shelter  on  board  the  vessel,  other  suitable  provision  is 
to  be  provided  for  him. 

§  45.  The  minimum  of  food  and  drink  to  be  served  out  to  the  sea- 
man per  day  (§  43),  the  size  and  fitting  up  of  the  space  set  apart  for  the 
crew,  as  well  as  the  minimum  of  medicines  to  be  carried,  are,  in  case 
of  doubt,  to  be  determined  by  the  law  of  the  port  of  registry. 

The  issue  of  more  particular  stipulations  belongs  to  the  Governments 
of  the  different  countries. 

§  46.  The  master  is,  in  case  of  an  unusually  long  duration  of  the 
voyage,  or  in  case  any  casualties  should  have  occurred,  entitled  to 
reduce  the  rations  or  to  make  a  change  respecting  the  choice  of  food 
and  drink. 

He  must  enter  in  the  log-book  when,  why,  and  in  what  way  the 
reduction  or  change  took  place. 

If  this  is  omitted,  or  if  the  arrangements  made  by  the  master  prove 
unjustifiable  and  caused  by  his  fault,  the  seaman  is  entitled  to  such  an 
allowance  as  is  equivalent  to  the  privations  suffered.  The  Seamen's 
Office  before  whom  the  discharge  takes  place  shall  decide  about  such 
demand  under  reservation  of  recourse  to  law. 

§  47.  If  an  officer  of  a  ship,  or  not  less  than  three  seamen,  complain 
before  a  Seamen's  Office  that  the  vessel  for  which  they  were  engaged  is 
unseaworthy ,  or  that  the  provisions  which  are  on  board  for  the  wants  of  . 
the  crew  as  food  and  drink  are  insufficient  or  spoiled,  the  Seamen's 
Office  must  cause  the  vessel  or  the  provisions  to  be  examined  and  to 


798  MARITIME   LEGISLATION. 

enter  the  result  in  the  log-book.     It  must  also  take  care,  in  case  the 
complaint  is  proved  to  be  well  founded,  so  provide  the  necessary  remedy. 
§  48.  If  a  seaman  after  having  entered  the  service  falls  ill  or  is 
wounded,  the  owner  shall  defray  the  expenses  of  his  care  and  curing. 

(1)  If  the  seaman,  on  account  of  the  disease  or  the  wound,  did  not 

commence  the  voyage  up  to  the  expiration  of  three  months 
from  the  time  he  became  ill  or  was  wounded. 

(2)  If  he  enters  upon  the  voyage  and  returns  in  the  vessel  to  a  German 

port  up  to  the  expiration  of  three  months  from  the  return  of 
the  ship. 

(3)  If  he  enters  upon  the  voyage  and  returns  in  the  vessel,  but  if  such 

voyage  does  not  terminate  in  a  German  port,  then  up  to  the 
expiration  of  six  months  from  the  return  of  the  ship. 

(4)  If  he  had  to  be  left  behind  ashore  during  the  voyage  up  to  the 

expiration  of  six  months  from  the  time  that  the  vessel  has 
continued  such  voyage. 
Should  the  vessel  not  return  to  the  port  from  which  it  started,  the 
seaman  is  likewise  entitled  to  be  returned  free  of  expenses  to  that  port 
(§§  65,  66)  or,  at  the  option  of  the  master,  to  a  corresponding  compen- 
sation. 

§  49.  The  sick  or  wounded  seaman  shall  receive  his  wages — 
If  he  does  not  commence  the  voyage,  up  to  the  time  of  discontinu- 
ing his  duties 
If  he  enters  upon  the  voyage  and  returns  in  the  vessel  up  to  the 

termination  of  the  return  voyage. 
If  he  had  to  be  left  behind  ashore  during  the  voyage,  up  to  the  day 

on  which  he  leaves  the  vessel. 
If  the  seaman  has  been  injured  in  defence  of  the  vessel,  he  is  besides 
entitled  to  a  fair  reward,  which,  eventually,  shall  be  fixed  by  the 
judge. 
§  50.  Paragraphs  48  and  49  are  not  to  be  applied  to  seamen  whose 
decease  or  wounds  have  been  caused  by  their  own  unlawful  acts  or  who 
are  suffering  from  syphilitic  diseases. 

§  51.  Should  the  seaman  die  after  having  entered  the  service,  the 
owner  shall  pay  the  wages  (§  67)  earned  up  to  the  day  of  his  death 
ajid  defray  the  burial  expenses. 

If  a  seaman  is  killed  while  defending  the  vessel,  the  owner  has  to 
pay  in  addition  a  fair  reward,  which,  if  necessary,  is  to  be  fixed  by  the 
judge. 

§  52.  Documentary  evidence  must  be  produced  by  the  master, 
attested  by  two  ship's  oflBcers  or  other  credible  persons,  as  to  the  death 
of  any  seaman  occurring  after  commencement  of  the  service. 

The  document  must  contain  day  and  hour  of  the  death,  the  Christian 
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and  surname,  the  place  of  birth  or  domicile,  and  the  age  of  the  deceased 
as  well  as  the  supposed  cause  of  death.  It  must  be  executed  by  the 
master  and  the  witnesses  called  in. 

As  far  as  the  property  of  the  deceased  seaman  is  on  board,  the 
master  has  to  cause  an  inventory  to  be  made  to  take  care  of  it,  and,  if 
necessary,  to  sell  it. 

The  inventory  is  to  be  made  in  the  presence  of  two  ship's  officers  or 
other  credible  persons. 

The  property  itself,  or  the  proceeds  realised  by  its  sale,  as  well  as  any 
wages  due,  are  to  be  given  to  the  Seamen's  Office  at  which  it  first  can  be 
done,  together  with  the  inventory  and  certificate  of  death. 

If  the  Seamen's  Office  abroad  refuses  to  take  charge  of  the  property 
from  special  reasons,  the  master  must  deliver  it  to  the  firsb  Seamen's 
Office  at  which  the  matter  can  best  be  arranged. 

The  rules  of  the  laws  respecting  the  keeping  of  the  civil  registers 
are  not  affected  by  the  regulations  of  this  first  and  third  section. 

§  53.  If  the  master  dies  during  the  voyage,  the  mate  is  bound  to 
produce  a  document  as  to  the  death,  and  to  take  care  of  the  property 
left  in  accordance  with  the  above  regulations  (§  52). 

§  54.  The  seaman  is  obliged  to  remain  during  the  entire  voyage, 
including  compound  voyages,  in  the  service  up  to  the  conclusion  of 
the  return  voyage,  unless  otherwise  agreed  in  the  contract  of  his 
engagement. 

Under  return  voyage  in  the  sense  of  above  rule  must  be  understood 
the  voyage  to  the  port  from  wliich  the  vessel  started.  If,  however,  the 
vessel  comes  from  a  non -European  port,  or  from  a  port  in  the  Black 
Sea,  or  Sea  of  Azof,  and  began  the  voyage  at  a  German  port,  any  of 
the  voyages  named  hereafter  are  to  be  considered  as  return  voyages, 
provided  the  master,  immediately  after  arrival,  declares  to  the  crew 
the  voyage  as  ended  there,  viz.  :  — 

(1)  The  voyage  to  any  German  port. 

(2)  The  voyage  to  any  non-German  port  in  the  North  Sea  or  to  a 

Channel  port  or  port  in  Great  Britain. 

(3)  If  the  vessel  commenced  her  voyage  from  the  Baltic,  the  voyage 

to  a  non-German  port  of  the  Baltic  or  to  a  port  in  the  Sound 

or  Cattegat. 

If  the   return  voyage   does  not  end  in  the  port  from  which  the 

vessel  originally  sailed,  the  seaman  is  entitled  to  a  free  return-passage 

(§§  65,  66)  to  that  port  and  to  his  wages  during  the  voyage,  or,  at  his 

option,  to  a  corresponding  compensation. 

§  55.  After  the  voyage  is  ended,  the  seaman  cannot  demand  his 
dismissal  before  the  cargo  is  discharged,  the  vessel  cleaned  and  properly 
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secured  in  port,  or  at  any  other  place,  and,  if  required,  the  protest 
extended. 

§  56.  The  engagement  terminates  when  the  owner  loses  the  vessel 
through  an  unforeseen  accident,  more  especially — 

If  it  is  lost. 

If  it  has  been  condemned  as  incapable  or  unworthy  of  repair 
(Art.  444  of  the  German  General  Mercantile  Law)  and  if,  in 
the  latter  case,  it  is,  without  delay,  sold  by  public  auction. 

If  it  is  captured  by  pirates. 

If  it  is  seized  or  detained  and  condemned  as  good  prize. 

In  such  a  case,  the  seaman  shall  not  only  receive  the  wages  he  may 
have  earned  (§  67),  but  also  a  free  return-passage  to  the  port  where  the 
vessel  sailed  from,  or,  at  the  master^s  option,  a  corresponding  compen- 
sation. 

§  57.  The  master  may,  irrespective  of  the  cases  provided  for  in  the 
agreement,  discharge  the  seaman  before  the  expiration  of  his  time  of 
service — 

(1)  As  long  as  the  voyage  has  not  yet  been  commenced,  if  the  seaman 

is  incapable  for  the  service  for  which  he  has  been  engaged. 

(2)  If  the  seaman  commits  a  gross  offence  against  his  duty,  more 

especially  if  he  is  guilty  of  repeated  disobedience  and  con* 
tinued  refractory  conduct  or  smuggling. 

(3)  If  the  seaman  is  guilty  of  theft,  fraud,  faithlessness,  embezzle- 

ment, concealment  of  stolen  goods,  forgery,  or  any  action 
punishable,  under  the  penal  law  by  penal  servitude. 

(4)  If  the  seaman  is  infected  with  syphilitic  disease,  or  if,  by  doing 

an  unlawful  act,  he  has  become  invalided  or  wounded,  and 
thereby  incapacitated  to  work. 

(5)  If  the  voyage  for  which  the  seaman  has  been  engaged  cannot 

be  commenced  or  continued  on  account  of  war,  embargo  or 
blockade,  or  on  account  of  the  prohibition  of  exportation  or 
importation,  or  on  account  of  any  other  casualty  happening 
to  ship  and  cargo. 
The  dismissal  and  reason  thereof  must  be  announced  to  the  seaman, 
and,  in  cases  of  Nos.  2,  3,  4,  be  recorded  on  the  ship's  log. 

§  58.  In  the  cases  stated  under  Nos.  1-4  of  §  57,  the  seaman  is 
not  entitled  to  more  than  the  wages  earned  ;  but  in  case  of  No.  5  he 
is,  when  the  discharge  occurs  after  the  commencement  of  the  voyage, 
not  only  entitled  to  the  wages  earned,  but  likewise  to  a  free  return 
passage  (§§  65,  66)  to  the  port  from  which  the  vessel  sailed,  or,  at  the 
option  of  the  master,  to  a  corresponding  compensation. 

§  59.  The  seaman  who  is  engaged  for  a  voyage  and  may,  for  other 
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reasons  than  those  stated  in  §  67,  be  discharged  before  the  termination 
of  the  contract,  shall,  if  such  dismissal  takes  place  before  the  commence- 
ment of  the  voyage,  retain  as  a  compensation  the  earnest-money  and 
advances  received  in  so  far  as  they  do  not  exceed  the  usual  amount. 

When  no  earnest-money  or  advances  have  been  paid,  he  is  entitled 
to  one  month's  wages  as  a  compensation. 

If  the  dismissal  occurs  after  the  commencement  of  the  voyage  he  is 
entitled  to  a  free  return-passage  (§§  65,  66)  to  the  port  from  which  the 
vessel  sailed,  or,  at  the  master's  option,  to  a  corresponding  compensation. 
Besides  the  wages  so  earned  he  shall  receive  two  months'  wages  if  he 
be  dismissed  in  a  German  port,  or  four  months'  wages  if  he  be  dismissed 
in  a  non-European  port,  but  he  is  never  to  receive  more  than  he  would 
have  been  paid  in  case  he  had  been  dismissed  at  the  termination  of  the 
voyage. 

§  60.  Should,  in  conformity  with  the  stipulation  at  the  close  of  the 
preceding  paragraph,  the  seaman  after  termination  of  the  voyage  be 
dismissed  in  a  German  port,  then,  in  order  to  ascertain  the  wages  due 
to  him,  besides  those  previously  earned,  the  duration  of  the  voyage  of  a 
sailing  vessel  is  to  be  reckoned  as  follows  ; — 


Prom  Porto 

To  Porto 

Of  the 
North  Sea 

Of  the 
Baltic 

(1)  Of  the  North  Sea  up  to  61°  N.  L.  and  of  the 

English  Channel,  as 

(2)  Of  the  Baltic  and  neighboaring  waters,  as 

(3)  In  Europe,  outside  of  the  Channel  and  up  to 

the   Straits   of    Gibraltar,  inclasive  of  the 
Azores,  as  well  as  of  the  North  Sea  beyond 
61°  N.  L.  and  outside  of  the  North  Sea  up  to 
the  North  Cape  inclusive,  as  . 

(4)  Of  the  Mediterranean,  Black  Sea,  and  Sea  of 

Azof,  as 

(5)  In  Europe,  eastwards  of  the  North  Gape,  as 

(6)  Of  the  East  Coast  of  America,  from  Quebec  to 

Rio  de  Janeiro  inclusive,  as    . 

(7)  Southwards  from  Bio  de  Janeiro  to  Cape  Horn, 

inclusive,  as 

(8)  Of  the  West  Coast  of  America,  from  Cape  Horn 

to  Panama,  inclusive,  as         .... 

(9)  Of  the  West  Coast  of  Africa,  north  of  the  Equator, 

inclusive  of  the  Canary  and  Cape  Verd  Is- 
lands, as 

(10)  Southwards  from  the  Equator  up  to  Cape  of 

Good  Hope,  inclusive,  as      ...        . 

(11)  On  the  other  side  of  the  Cape  of  Good  Hope, 

Uiis  side  of  Cape  Cormorin,  inclusive,  the 
Red  Sea  and  Persian  Gulf     .        .     '    . 

(12)  Not  included  in  the  above        .... 

Months 

1 
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§  61.  The  seaman  is  entitled  to  demand  his  discharge  — 

(1)  If  the  master  is  guilty  of  a  gross  violation  of  his  duties  towards 

him,  more  especially  of  ill-treatment  and  of  withholding  food 
and  drink  without  sufficient  cause  ; 

(2)  If  the  vessel  changes  its  flag  ; 

(3)  If,  after  the  termination  of  the  outward  voyage,  an  intermediate 

voyage  has  been  decided  upon,  or  if  after  termination  of  an 
intermediate  voyage  in  case,  two  or  three  years  having  elapsed 
since  the  original  engagement,  the  vessel  is  in  a  European 
(§  70)  or  in  a  non-European  port. 
Change  of  owner  or  master  does  not  entitle  the  seaman  to  demand 
his  discharge. 

§  62.  In  case  of  §  61,  sitb  3,  the  dismissal  cannot  be  demanded — 

(1)  If  the  seaman  has  engaged  himself  for  a  longer  time  than  therein 

stated  ;  but  an  engagement  for  an  unlimited  period,  or  with 
the  general  condition  that  after  the  termination  of  the  out- 
ward voyage  the  service  is  to  continue  for  all  voyages  tliat 
might  thereafter  be  decided  upon,  shall  not  be  considered 
as  an  engagement  for  such  time  ; 

(2)  If  the  return  voyage  has  been  ordered. 

§  63.  In  cases  sub  1  and  2  of  §  61  the  seaman  has  the  same  claims 
as  in  the  case  contemplated  by  §  59  ;  in  the  case  stih  3  lie  is  not  entitled 
to  receive  more  than  the  wages  earned  (§  67). 

§  64.  The  seaman,  except  the  vessel  changes  its  flag,  shall  not  without 
consent  of  a  Seamen's  Office  (§  105)  quit  the  service  in  a  foreign  country. 

§  65.  Should,  according  to  this  law,  a  claim  for  a  free  return-passage 
be  established,  it  likewise  includes  maintenance  during  the  voyage. 

§  66.  The  claim  for  a  free  return-passage  is  satisfied  if  the  seaman, 
who  is  able  to  work,  should,  with  the  consent  of  the  Seamen's  Office,  be 
provided  with  such  employment  as  is  equivalent  to  his  former  position 
and  with  corresponding  wages,  on  board  of  a  German  merchant  vessel, 
which  goes  to  the  port  from  which  his  vessel  originally  sailed,  or  to  a 
port  near  thereto  ;  in  the  latter  case  of  course  under  payment  of  the 
corresponding  allowance  for  the  further  free  return-passage  (§  65)  to 
the  port  of  original  departure. 

If  the  seaman  is  not  a  German,  a  vessel  of  his  own  nationality  will 
be  considered  equivalent  to  a  German  vessel. 

§  67.  In  the  cases  of  §§  36,  51,  56,  58,  59  &  63,  the  wages  earned— 
if  they  have  originaDy  been  flxed  at  a  lump  sum  for  the  whole  voyage 
shall  be  calculated  in  proportion  to  the  services  rendered  and  to  the 
part  of  the  voyage  actually  performed,  taking,  of  course,  into  considera- 
tion the  lump  sum  originally  flxed. 
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In  order  to  ascei-tain  the  wages  for  a  single  month,  as  referred  to  in 
§§59  and  60,  the  average  duration  of  the  voyage,  including  the  time 
for  loading  and  discharging — of  course  considering  the  general  con- 
dition of  the  vessel— is  to  be  taken  as  basis  for  such  compensation. 

§  68.  The  owner  is  answerable  for  the  claims  of  the  master,  as  well 
as  of  the  other  persons  belonging  to  the  crew,  which  arise  out  of  all 
contracts  respecting  their  services  and  wages,  not  only  to  the  extent  of 
ship  and  freight,  but  personally. 

This  provision  takes  the  place  of  Art.  453  of  the  German  General 
Mercantile  Law. 

§  69.  The  share  in  the  freight  or  in  the  profits  which  may  have 
been  accorded  to  the  seaman  as  reward  shall  not  be  considered  as  wages 
in  the  sense  of  this  law. 

§  70.  In  the  cases  of  §§  59  and  61,  the  non- European  ports  of  the 
Mediterranean,  the  Black  Sea  and  the  Sea  of  Azof  are  to  be  considered 
as  equal  to  European  ports. 

§  71.  The  master  shall  not,  without  the  consent  of  the  Seamen's 
Office,  leave  a  seaman  behind  in  a  foreign  country.  Should  it  be  feared 
that,  in  case  of  such  leaving  behind,  a  seaman  may  become  destitute, 
the  granting  of  the  necessary  permission  may  be  made  dependent 
upon  the  master  providing  for  a  term  a  proper  security  against  such  an 
event  up  to  three  months. 

The  provisions  of  §  103  are  not  affected  hereby. 


FOURTH  SECTION. 
Disciplinary  BeguUuions. 


§  72.  The  seaman  is  subject  to  the  disciplinary  power  of  the 
master. 

The  same  begins  with  the  commencement  of  the  service  and  expires 
at  its  termination. 

§  73.  The  seaman  is  obliged  always  to  be  sober  and  to  observe 
towards  eveiybody  a  proper  and  peaceable  behaviour. 

He  is  bound  to  treat  the  master  and  his  other  superiors  with 
respect  and  to  obey  unhesitatingly  their  several  orders. 

§  74.  The  seaman  must,  at  the  master's  request,  communicate  truly 
and  completely  to  him  what  he  knows  respecting  all  matters  relating  to 
the  ship's  service. 

§  75.  The  seaman  shall  not  bring  any  goods  on  board  without  the 
master's  permission ;  for  any  goods  shipped  by  him  contrary  to  this 

3f2 
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prohibition,  whether  for  himself  or  for  others,  he  shall  pay  the  highest 
freight  charged  at  the  loading-port  for  such  voyages  and  goods  at  the 
time  of  shipment,  without  prejudice  to  any  further  claims  for  higher 
damages  that  may  be  proved. 

The  master  is  likewise  authorised  to  throw  the  goods  overboard 
should  they  be  a  danger  to  the  ship  or  the  cargo. 

§  76.  The  provisions  of  §  75  also  apply  if  the  seaman,  without  the 
master's  permission,  brings  or  causes  to  be  brought  on  board  brandy  or 
other  spirituous  liquors  or  more  tobacco  than  he  requires  for  his  own 
use  on  the  intended  voyage.  Such  spirituous  liquors  and  tobacco  as  are 
brought  on  board  in  contravention  of  this  provision  are  forfeited  to  the 
ship. 

§  77.  The  measures  adopted  by  the  master  in  conformity  with  the 
provisions  of  §§  75  and  76  have  to  be  entered  into  the  log-book  as  soon 
as  this  can  be  done. 

§  78.  If  the  sliip  is  lying  in  port,  the  master  is  authorised,  in  order 
to  prevent  desertions,  to  take  charge  of  the  effects  of  the  seamen  until 
the  departure  of  the  vessel. 

§  79.  The  master  is  authorised  to  take  all  the  requisite  measures 
to  uphold  order  and  to  secure  the  regularity  of  the  service.  For  this 
purpose  he  may  inflict  as  punishment  the  customary  extra  labour  or 
moderately  reduce  the  food  ;  the  latter,  however,  at  the  most  for  three 
days.  Fines,  corporal  punishment,  or  imprisonment  he  must  not  inflict 
as  correction. 

The  master  is  authorised  to  use  every  means  necessary  to  enforce 
obedience  to  his  orders  in  cases  of  opposition  or  continued  disobedience. 

He  may  adopt  the  proper  measures  of  safety  against  the  parties  con- 
cerned, and,  if  necessary,  put  them  in  irons  during  the  voyage. 

Every  seaman,  if  required,  is  obliged  to  render  assistance  to  the 
master  for  the  purpose  of  upholding  order  as  well  as  for  prevention  or 
suppression  of  any  refractoriness. 

Abroad  the  master  must  apply,  in  pressing  cases,  to  the  commanders 
of  the  available  men-of-war  of  the  Empire  for  assistance  in  order  to 
uphold  the  necessary  discipline. 

§  80.  Every  measure  taken  by  the  master  in  accordance  with  the 
provisions  of  §  79  has,  as  soon  as  this  can  be  done,  to  be  entered  in  the 
ship's  log,  stating  likewise  the  cause  thereof. 
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FIFTH  SECTION. 
PunishmerUa. 

§  81.  A  seaman  who,  after  signing  the  ship's  articles,  absents  him- 
self in  order  to  avoid  entering  on  the  service,  is  liable  to  a  fine  up  to 
twenty  thalers.     But  proceedings  will  only  be  taken  if  required. 

If  a  seaman  deserts  or  absents  himself  in  order  to  avoid  continua- 
tion of  the  service,  he  is  liable  to  a  fine  up  to  one  hundred  thalers,  or 
imprisonment  up  to  three  months.  But  proceedings  will  only  be  taken 
if  required. 

A  seaman  who  deserts  or  secretes  himself  with  the  advance  received 
in  order  to  avoid  the  service  engaged  for,  is  liable  to  imprisonment  up 
to  one  year,  as  threatened  by  §  298  of  the  penal  code. 

§  82.  In  the  case  of  the  two  last  provisions  of  §  81,  the  seaman 
loses  all  claim  to  the  wages  earned  unless  he,  for  the  purpose  of  con- 
tinuing the  service,  before  the  departure  of  the  vessel,  either  voluntarily 
returns  or  is  brought  back  by  force.  The  wages,  and  in  so  far  as  they 
are  insufficient,  his  effects,  may  be  taken  to  cover  the  demands  of  the 
owner  arising  out  of  the  wages  and  hire  agreement;  and,  in  so  far  as 
the  wages  are  not  required  for  these  purposes,  they  will  be  treated  in 
accordance  with  §  107. 

§  83.  Has  the  seaman  withdrawn  from  the  service  in  one  of  the  cases 
of  §  61,  suh  1  and  3,  without  permission  of  the  Seamen's  Office  (§  64), 
he  is  liable  to  a  fine  up  to  the  amount  of  one  month's  wages. 

§  84.  A  seaman  who  is  guilty  of  gross  violation  of  his  duties  is  liable 
to  a  fine  up  to  the  amount  of  one  month's  wages. 

As  violation  of  the  duties  in  this  sense  are  to  be  specially  con- 
sidered— 

Carelessness  while  on  watch  ; 

Disobedience  against  an  order  of  a  superior  concerning  the  service  ; 

Improper  behaviour  t<t)wards  superiors,  towards  other  members  of 
the  crew,  or  towards  passengers  ; 

Leaving  the  vessel  without  permission,  or  overstaying  leave  ; 

Taking  one's  own  or  strange  property  from  shipboard,  or  bringing 
goods  or  other  objects  on  board  without  permission; 

Allowing  strangers  on  board,  or  any  craft  to  come  alongside  the 


Drunkenness  on  duty; 

Waste,  unauthorised  disposal  or  putting  away  of  provisions. 
As  far  as  regards  ship's  officers,  the  fine  may  be  increased  up  to  the 
amount  of  two  months'  wages. 
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If  the  wages  are  not  agreed  to  be  paid  by  time,  the  fine  is  fixed 
at  an  amount  which,  according  to  the  opinion  of  the  Seamen's  Office,  is 
equivalent  to  the  monthly  hire.  But  proceedings  will  only  be  taken  if 
required.  Such  requisition  is  valid  if  made  before  the  discharge  of  the 
person. 

§  85.  The  master,  as  soon  as  it  can  be  done,  has  to  enter  every 
violation  of  duty  (§  84)  in  the  ship's  log-book  with  an  exact  statement 
of  the  facts,  and,  if  practicable,  to  inform  the  seaman  of  the  contents 
of  such  entry  with  express  reference  to  the  punishment  threatened  by 
§  84.  Should  such  information  not  have  been  practicable,  the  reasons 
thereof  are  to  be  recorded  in  the  log-book.  If  no  entry  has  been  made, 
no  proceedings  can  be  taken. 

§  86.  A  seaman  who  refuses  lawful  obedience  to  the  repeated  com- 
mands of  the  master  or  another  superior  is  liable  to  imprisonment  up 
to  three  months,  or  to  a  fine  up  to  one  hundred  thalers. 

§  87.  If  two  or  more  persons  belonging  to  the  ship's  crew  refuse 
lawful  obedience  to  the  master  or  another  superior,  the  parties  con- 
cerned are  liable  to  imprisonment  up  to  one  year.  The  ringleader  is 
liable  to  be  punished  with  imprisonment  up  to  three  years. 

If  there  are  extenuating  circumstances,  a  fine  up  to  two  hundred 
thalers  may  be  adjudged. 

The  ringleader  to  be  punished  with  imprisonment  up  to  two  years. 

§  88.  A  seaman  who  incites  two  or  more  persons  belonging  to  the 
ship's  crew  to  commit  an  action  which  is  punishable  according  to  §§  87 
and  91,  is  liable  to  the  punishment  as  a  ringleader  if  the  incitement 
causes  the  punisliable  action  or  a  punishable  attempt  thereof. 

If  the  incitement  was  without  result,  then  in  case  of  §  87  a  fine  up 
to  one  hundred  thalers,  in  case  of  §  91  a  fine  up  to  two  hundred  thalers, 
or  imprisonment  up  to  one  year,  is  to  be  inflicted. 

§  89.  A  seaman  who  undertakes  to  necessitate  the  master  or 
another  superior  by  force  or  threat  of  force,  or  by  refusal  of  any  duty, 
to  take  or  not  to  take  any  action  which  he  was  in  duty  bound  to  per- 
form, is  liable  to  imprisonment  up  to  two  years.  If  there  are  extenu- 
ating circumstances,  a  fine  up  to  two  hundred  thalers  may  be  adjudged. 

§  90.  The  same  terms  of  punishment  (§  89)  are  to  be  applied  to  the 
seaman  who  resists  the  master  or  another  superior  by  force  or  by  threat 
of  force  or  who  assaults  the  master  or  another  superior. 

§  91.  Should  one  of  the  acts  designated  by  §§  89,  90,  after  precon- 
certion,  be  mutually  committed  by  several  seamen,  the  punishment 
may  be  increased  up  to  the  double  amount  of  the  threatened  maximum. 

The  ringleader,  as  well  as  those  who  assault  the  master  or  another 
superior,  are  liable  to  penal  servitude  up  to  five  years  or  to  imprison- 
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ment  of  equal  duration  (even  police  supervision  may  be  added  if 
considered  desirable).  Should  there  be  extenuating  circumstances,  an 
imprisonment  of  not  less  than  three  months'  is  to  be  adjudged.     - 

§  92.  A  seaman  who  refuses  to  obey  such  commands  of  the  master 
or  another  superior  which  are  required  for  the  prevention  or  suppres- 
sion of  the  actions  designated  by  §§  89,  90,  is  liable  to  punishment  as 
an  accessory. 

§  93.  A  seaman  is  liable  to  a  fine  up  to  twenty  thalers,  or  impri- 
sonment up  to  fourteen  days,  who — 

(1)  In  order  to  deceive  a  Seamen's  Office  in  any  proceeding  as  to 

the  granting  of  a  sea  voyage  book,  or  any  entry  therein,  or 
respecting  an  engagement,  distorts  or  suppresses  true  facts 
or  insinuates  false  ones  ; 

(2)  Omits  to  be  present  at  the  engagement  in  accordance  with  §  10  j 

(3)  Or,  should  he  be  prevented  from  entering  the  service,  does  not 

present  the  necessary  proofs  thereof  to  the  Seamen's  Office  in 
accordance  with  §  15. 

The  contents  of  §  271  of  the  penal  code  are  not  affected  by  the 
provision  as  above,  suh  1. 

§  94.  Whoever  makes  a  complaint  before  a  Seamen's  Office  as  to  the 
unseaworthiness  of  the  vessel,  or  the  deficiency  of  provisions,  although 
he  is  perfectly  aware  of  the  untruth  of  his  assertions,  and  causes  thereby 
a  survey  to  be  held,  is  liable  to  imprisonment  up  to  three  months. 

Whoever  makes  a  complaint  before  a  Seamen's  Office  as  to  the 
unseaworthiness  of  the  vessel,  or  the  deficiency  of  provisions,  although 
he  might  with  a  little  care  have  ascertained  the  untruth  of  his  asser- 
tions, and  causes  thereby  a  survey  to  be  held,  is  liable  to  a  fine  up  to 
one  hundred  thalers. 

§  95.  The  infliction  of  the  punishment  threatened  by  this  section, 
or  by  tliat  of  any  other  legal  penal  code,  is  not  excluded  in  consequence 
of  the  guilty  party  haWng  already  been  subjected  to  disciplinary 
punishment  on  account  of  the  deed  of  which  lie  is  accused.  A  disci- 
plinary punishment  suffered  may,  however,  be  taken  into  consideration 
in  the  decision  of  the  Seamen's  Office  (§  101),  as  well  as  in  the  judgment 
of  any  legal  tribunal  when  the  punishment  is  apportioned. 

§  96.  The  master  or  other  superior  who  exceeds  his  disciplinary 
authority  towards  a  seaman  is  liable  to  a  fine  up  to  three  hundred 
thalers,  or  imprisonment  up  to  one  year. 

§  97.  The  master  who  intentionally  neglects  to  fulfil  Ids  obligations 
to  provision  the  vessel  properly,  is  liable  to  imprisonment ;  and  he 
may,  in  addition,  be  adjudged  to  a  fine  of  five  hundred  thalers,  as  well 
as  to  the  loss  of  his  civil  rights. 
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If  the  master  Las  carelessly  omitted  to  fulfil  his  obligations,  he  is» 
should  the'  crew  in  consequence  thereof  not  have  been  able  to  receive 
proper- food,  liable  to  a  fine  up  to  two  hundred  thalers,  or  imprisonment 
lip  to  one  year. 

§  98.  A  master  who,  without  the  consent  of  the  Seamen's  Office 
(§  71),  leaves  a  seaman  abroad,  is  liable  to  a  fine  up  to  one  hundred 
thalers,  or  to  imprisonment  up  to  three  months. 

§  99.  A  master  is  liable  to  a  fine  up  to  fifty  thalers,  or  to  imprison- 
ment, who— 

(1)  Does  not  comply  with  any  of  his  obligations  respecting  the 

engagement  (shipping  and  discharging)  of  the  crew  (§  10)  ; 

(2)  In  order  to  deceive  a  Seamen's  Office  respecting  the  engagement 

(shipping,  discharging)  of  the  crew,  or  respecting  an  entry 
into  the  sea  voyage  book,  distorts  or  suppresses  true  facts  or 
insinuates  false  ones ; 

(3)  Does  not  obtain  and  produce  such  evidence  as  is  required  in 

cases  of  death,  or  neglects  his  duty  to  attend  to  the  property 
left  (§§  52,  53)  ; 

(4)  Does  not  cause  such  entries  in  the  ship's  log-book  to  be  made  as 

are  ordered  by  §§  77  and  80 ; 

(5)  Does  not,  in  case  of  misdemeanour  or  crimes,  fulfil  his  duties  in 

accordance  with  §§  102  and  103  ; 
^6)  Refuses  to  the  seaman,  without  reasonable  cause,  the  oppor- 
tunity to  obtain  the  decision  of  the  Seamen's  Office  (§§  105, 
106); 

(7)  Keeps  a  seaman  without  food  or  drink  without  proper  cause. 

(8)  Does  not  take  care  that  a  copy  of  this  law,  as  well  as  of  the 
rules  respecting  the  food  and  lodging  of  the  crew,  is  accessible  in  their 
respective  space  (§  108).  §  271  of  the  penal  code  is  not  affected  by 
the  regulation  suh  2. 

§  100.  The  designations  of  §§81-91  apply  likewise  if  the  punish- 
able actions  have  been  committed  beyond  the  limits  of  the  Confederation. 

The  period  of  limitation  of  the  prosecution  does  not  commence,  in 
this  case,  before  the  day  on  which  the  vessel,  to  which  the  wrong- 
doer at  the  time  belonged,  first  reaches  a  Seamen's  Office. 

§  101.  In  the  cases  of  §§  81,  art.  I.,  84,  93,  99,  the  investigation  is 
made,  and  decision  given,  by  the  Seamen's  Office.  It  has  summarily  to 
examine  the  accused  and  to  ascertain  the  facts.  Witnesses  are  not  to 
be  sworn.  At  the  close  of  the  examination,  a  decision  supported  by 
reasons  has  to  be  given,  of  which  the  accused  is  to  be  informed,  verbally 
should  he  be  present,  but  by  a  written  communication  should  he  be 
absent. 
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Should  a.  punishment  have  been  decreed,  the  duration  of  the  im- 
prisonment has  to  be  £xed  in  case  the  accused  is  unable  to  pay  any 
fine.  -  .  ' 

The  accused  may  appeal  against  the  decisibn  within  ten  days  of 
the  publication  or  the  receipt  thereof. 

The  notice  of  appeal  has  to  be  lodged  with  the  Seamen's  Office  in 
writing. 

If  the  Seamen's  Office  is  abroad,  the  further  proceedings  have  to  be 
taken  before  that  court  in  whose  district  the  port  of  registry  is  situated, 
and  in  default  of  such,  of  that  German  port  which  the  vessel .  first 
reaches  after  the  conviction. 

The  decision  of  the  Seamen's  Office,  with  respect  to  the  collection 
of  the  fine,  is  provisionally  to  be  executed. 

§  102.  Should  a  seaman  commit  a  misdemeanour  or  a  crime  during 
the  time  the  vessel  is  at  sea  or  abroad,  the  master  must,  in  the  presence 
of  ship's  officers  or  other  trustworthy  persons,  take  a  record  of  every- 
thing which  could  be  used  as  evidence  of  the  deed,  and  have  an  in- 
fluence on  the  punishment.  More  especially  has  the  nature  of  the 
wounds  to  be  correctly  described  in  cases  of  murder  or  dangerous  bodily 
injury,  and  likewise  has  to  be  stated  how  long  the  injured  person  lived, 
whether  and  what  remedies  were  applied,  and  what  nourishment  he 
took. 

§  103.  The  master  is  authorised  to  search  at  any  time  the  effects 
of  the  crew  who  are  suspected  of  any  punishable  deed.  The  master  is 
further  authorised  to  arrest  the  seaman  guilty  of  any  act  which  is  sub- 
ject to  heavy  punishment  (§  67,  sub  3).  He  is  obliged  to  do  so  if 
there  is  any  fear  of  escape. 

The  accused  has  to  be  surrendered,  together  with  all  the  proceedings 
recorded,  to  that  Seamen's  Office  where  it  can  first  be  done.  Should 
for  special  reasons  a  Seamen's  Office  abroad  decline  to  take  action,  the 
master  must  cause  the  surrender  to  that  Seamen's  Office  where  it  other- 
wise can  first  be  done.  If  in  urgent  cases  a  Seamen's  Office  cannot  be 
timely  reached,  the  master  is  authorised  to  surrender  the  accused  to 
foreign  authority  for  delivery  to  the  competent  authority  of  the  port  of 
registry.  Notice  of  this  has  to  be  given  to  the  first  Seamen's  Office 
where  it  can  be  conveniently  done. 
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SIXTH  SECTION. 
General  Conditions, 

§  104.  Every  Seamen's  Office  is  bound  to  attempt  an  amicable 
settlement  of  all  such  disputes  as  have  arisen  between  the  master 
and  the  seaman  and  are  brought  to  its  notice.  The  Seamen's  Office 
before  which  the  discharge  of  a  seaman  takes  place  is  more  especially 
obliged  to  make  such  an  attempt  at  amicable  adjustment. 

§  105.  The  seaman  shall  not  sue  the  master  before  a  foreign 
tribunal.  If  he  acts  contrary  to  this  provision  he  shall  not  only  answer 
for  the  loss  occasioned  thereby,  but  he  shall  also  forfeit  the  wages 
earned  up  to  that  time. 

In  cases  of  need  he  may  apply  to  the  Seamen's  Office  for  a  provisional 
decision.  The  opportunity  for  this  is  not  without  pressing  reasons  to 
be  denied  by  the  master. 

Each  party  has  provisionally  to  submit  to  this  decision  of  the  Sea- 
men's Office  without  prejudice  to  the  right  of  enforcing  their  respective 
claims  after  the  termination  of  the  voyage  before  the  competent 
authority. 

In  case  of  a  forced  sale  of  the  vessel,  the  provisions  of  the  first 
article  respecting  the  enforcement  of  the  demands  of  the  seaman  arising 
out  of  the  hire  or  wages  agreement  do  not  apply. 

§  106.  At  home  any  disputes  which  arise  after  the  engagement 
between  the  master  and  the  seaman  as  to  the  commencement  or  con- 
tinuation of  the  service  have  to  be  adjudicated  upon  by  the  Seamen's 
Office  with  the  reservation  of  the  right  of  recourse  to  law.  The  decision 
of  the  Seamen's  Office  is  to  be  executed  provisionally. 

§  107.  The  fines  which  are  fixed  or  adjudged,  according  to  the  pro- 
visions of  the  fifth  section,  go  to  the  Seamen's  Fund,  and,  in  the  absence 
of  one,  to  the  poor-box  of  the  port  of  registry  of  the  vessel,  to  wliich 
the  accused  at  the  time  of  committing  the  punishable  action  belonged, 
in  case  by  territorial  legislation  such  fines  have  not  been  decreed  for 
other  similar  objects. 

§  108.  A  copy  of  this  law,  as  well  as  of  the  rules  respecting  food 
and  lodging  of  the  crew  (§^  45),  is  to  be  at  any  time  accessible  in  the 
crew's  space,  for  inspection  by  the  seamen. 

§  109.  The  application  of  §§  5  to  23  and  of  §§  48  to  62  to  smaller 
vessels  (coasters  &c.)  may,  by  decree  of  the  territorial  governments,  be 
excluded. 

§  110.  This  law  enters  into  force  on  March  1,  1873.     On  the  same 
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day  the  fourth  part  of  the  fifth  book  of  the  General  German  Mercantile 
Law  is  to  be  considered  nu]l  and  void. 

§  111.  Should  reference  have  been  made  in  other  laws  to  provisions 
which  are  cancelled  by  this  law,  the  corresponding  provisions  of  tlie 
latter  take  the  place  of  the  first. 

Done  at  Berlin,  Dec.  27,  1872. 


L.S.    )  Si^ed    JWii'HELM, 


Signed   I FORST  V.  Bismarck. 


II. 

LAW  BESPECTING  THE  OBLIGATION  OF  GEBMAN  MEB- 
CHANT  VESSELS  TO  TAKE  HOME  DI8TBESSED  SEAMEN 
OF  DECEMBEB  27, 1872. 

We,  William,  by  the  Grace  of  God,  German  Emperor,  King  of 
Prussia,  &c.  Ac.,  order  in  the  name  of  the  German  Empire,  with  the 
consent  of  the  Confederate  Council  and  of  the  Parliament,  as  follows: — 

§  1.  Every  German  merchant  vessel  which  is  bound  from  a  non- 
German  port  to  a  German  port  or  to  a  port  in  the  Channel  of  Great 
Britain,  the  Sound,  or  of  the  Cattegat,  or  to  a  non-German  port  in  the 
North  Sea  or  the  Baltic,  is,  at  the  written  request  of  the  Seamen's 
OflBce,  obliged  to  take  against  compensation  (§  6),  to  her  port  of  desti- 
nation, any  German  seamen,  who  find  themselves  abroad  in  a  condition 
of  distress,  for  the  purpose  of  being  finally  forwarded  to  Germany. 

With  respect  to  foreign  seamen  who,  immediately  after  having 
taken  service  on  board  of  a  German  merchant  vessel,  find  themselves 
out  of  Germany  in  a  condition  of  distress,  a  similar  obligation  devolves 
upon  German  merchant  vessels  which  are  bound  to  the  native  country 
of  such  foreign  sailors.  The  master  may,  by  the  Seamen's  OflScC)  be 
forced  to  fulfil  such  obligations. 

§  2.  If  several  vessels  oflfer  an  opportunity  for  passage,  the  seamen 
to  be  so  sent  home  are  to  be  distributed  by  the  Seamen's  Oflice  on  board 
of  the  several  vessels  according  to  their  size  and  the  number  of  their 
respective  crews. 

§  3.  The  passage  can  be  refused — 

(1)  If  and  in  so  far  as  there  is  no  suitable  room  on  board  for  those 

to  be  taken; 

(2)  If  the  seaman  who  is  to  be  taken  is  ill  in  bed,  or  suffering 
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from  syphilitic  or  such  other  disease  as  is  dangerous  to  the 
health  or  safety  of  the  crew,  or  who  is  to  be  sent  home  on 
account  of  a  misdemeanour  or  crime; 

(3)  If  and  in  so  far  as  the  number  of  those  to  be  taken  is  in  excess 

of  one-fourth  of  the  crew; 

(4)  If  the  passage  is  not  demanded  at  least  two  days  before  the  time 

the  vessel  is  ready  to  sail 

The  decision  as  to  the  cause  of  the  refusal  rests  with  the  Seamen's 
Office. 

§  4.  During  the  passage  the  seaman  taken  on  board  receiyes  food 
and  lodging  for  account  of  the  ship.  He  is  subject  to  the  disciplinary 
authority  of  the  master. 

§  5.  In  default  of  an  agreement  as  to  a  lower  rate,  the  compensation 
(§1)  amounts  for  each  day  on  board — 

(1)  For  a  master,  mate,  surgeon,  engineer,  assistant  engineer  or 

paymaster,  to  one  thaler  on  board  of  sailing  vessels  and  to 
one-and-a-half  thaler  on  board  of  steamers. 

(2)  For  every  other  seaman,    to  half  a  thaler  on   board  sailing 

vessels  and  two-thirds  of  a  thaler  on  board  steamers. 

§  6.  The  payment  of  the  compensation  is,  at  the  port  of  destination, 
made  by  the  Seamen's  Office  against  delivery  of  the  written  request  for 
the  passage  (§  1). 

§  7.  The  person  brought  home  is  answerable  for  the  expenses  caused 
by  the  passage. 

The  directions  which  bind  the  owner  or  other  persons  to  the  repay- 
ment of  such  expenses  are  not  affected  by  this  law. 

§  8.  Whoever  avoids  the  fulfilment  of  an  obligation  due  according 
to  §  1  is  liable  to  a  fine  up  to  fifty  thaJers,  or  to  imprisonment.  The 
provisions  contained  in  §  101  of  the  Kegulations  for  Seamen  apply 
likewise  for  the  adjudication  of  the  punishment  and  for  all  further 
proceedings  as  herein  mentioned. 

§  9.  This  law  enters  into  force  on  March  1,  1873. 

Done  at  Berlin,  Dec.  27,  1872. 

f   T,a      \  a-        J     f  WiLHELM. 

\^^  Signed  {  p^^^  ^  Bismarck. 
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ANNEX  A. 

LAW  BE  SPEC  TING  THE  NATIONALITY  OF  MERCHANT 
VESSELS  AND  THEIR  RIGHT  TO  CARRY  THE  FLAG  OF 
THE  CONFEDERATION  OF  OCTOBER  25,   1867. 

"We,  William,  &c,  &c. 

§  1.  All  vessels  of  the  confederate  states  intended  to  obtain  profit 
by  means  of  sea  voyages  have  in  future  to  carry  as  national  flag  the 
flag  of  the  Confederation  only  (Arts.  54  and  55  of  the  Constitution  of 
the  Confederation). 

§  2.  Only  such  merchant  vessels  are  entitled  to  carry  the  flag  of  the 
Confederation  which  are  the  exclusive  property  of  such  persons  who 
are  subjects  of  the  Confederation  (Art.  3  of  the  Constitution). 

limited  liability  companies  and  companies  composed  of  personally 
liable  shareholders  established  within  the  territory  of  the  Confedera- 
tion in  Prussia,  likewise  such  fellowships  as  are  registered  in  accord- 
ance with  the  law  of  March  27, 1867,  in  so  far  a^  these  companies  and 
fellowships  have  their  seat  within  the  territory  of  the  Confederation, 
and  that  they  are  composed  of  such  personally  liable  shareholders  as 
are  subjects  of  the  Confederation,  have  to  be  considered  as  on  a  level 
with  these  persons. 

§  3.  Within  the  states  of  the  Confederation  which  border  on  the 
sea,  registers  of  all  merchant  vessels  entitled  to  carry  the  flag  of  the 
Confederation  have  to  be  kept.  The  laws  of  the  Confederation  designate 
the  authorities  who  have  to  keep  the  registers  of  shipping. 

§  4.  The  register  of  shipping  is  public,  its  inspection  being  per- 
mitted to  everybody  during  the  ordinary  office  hours. 

§  5.  A  vessel  can  only  be  entered  on  the  register  of  shipping  of 
that  port  from  which  the  vessel  is  intended  to  be  employed  in  naviga- 
tion (home  port — port  of  registry). 

§  6.  The  entry  in  the  register  of.  shipping  shall  contain — 

(1)  The  name  and  description  of  the  vessel  (whether  barque,  brig,  &c,). 

(2)  Its  size  and  the  carrying  capacity  calculated  according  to  the 

size. 

(3)  The  date  and  place  of  building,  or,  if  it  had  carried  the  flag  of 

a  country  not  belonging  to  the  North  German  Confederation, 
the  circumstances  under  which  the  right  to  carry  the  flag  of 
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the  Confederation  was  acquired,  and  besides,  if  possible,  the 
date  and  place  of  building. 

(4)  The  port  of  registry.    ' 

(5)  The  name  and  particular  designation  of  the  owner,  or,  if  there 

are  several  owners,  the  names  and  particular  designations  of 
each  co-owner,  and  the  amount  of  the  share  each  holds  ;  if  a 
commercial  association  is  owner  or  co-owner,  the  firm  and 
place  where  the  association  is  established  ;  and  if  the  asso- 
ciation is  not  a  limited  liability  company,  the  name  and 
particular  designation  of  each  member  forming  the  com- 
mercial association ;  respecting  companies  composed  of 
personally  liable  and  of  limited  shareholders,  the  registra- 
tion of  all  such  members  as  are  personally  liable  instead  of 
the  registration  of  aU  members  will  be  sufficient. 

(6)  The  legal  title  according  to  which  the  property  in  the  vessel  or 

in  the  several  shares  was  acquired. 

(7)  The  nationality  of  the  owner  or  of  the  co-owners. 

(8)  Date  of  registration  of  the  vessel. 

Each  vessel  must  be  entered  in  the  register  of  shipping  under  a 
separate  regular  number. 

§  7.  An  entry  in  the  register  of  shipping  cannot  be  made  before 
the  right  to  carry  the  flag  of  the  Confederation,  and  all  the  items  re- 
quired by  §  6,  have  been  credibly  established. 

§  8.  The  registration  authority  has,  in  virtue  of  the  entry  of  the 
vessel  in  the  register  of  shipping,  to  grant  a  document  (certificate) 
identical  therewith. 

The  certificate  must  further  declare  that  all  proofs  required  by  §  7 
have  been  supplied,  as  well  as  that  the  vessel  has  the  right  to  carry  the 
flag  of  the  Confederation. 

§  9.  The  right  of  the  vessel  to  carry  the  flag  of  the  Confederation 
is  attested  by  the  certificate.  No  sea-pass  is  required  in  order  to  prove 
particularly  this  right. 

§  10.  The  right  to  carry  the  flag  of  the  Confederation  must  not  be 
exercised  before  the  registration  of  the  vessel  in  the  register  of  shipping 
nor  before  the  granting  of  the  certificate. 

§  11.  K  subsequently  to  such  entry  changes  occur  in  the  matters 
of  fact  referred  to  in  §  6,  they  must  be  recorded  in  the  ship's  register 
and  stated  on  the  certificate. 

In  case  of  the  loss  of  the  vessel,  or  of  having  forfeited  the  right  to 
carry  the  flag  of  the  Confederation,  the  vessel  is  to  be  struck  out  of  the 
register  of  shipping  and  the  certificate  is  to  be  returned,  unless  it  be 
credibly  attested  that  it  cannot  be  returned. 
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§  12.  The  circumstances  which,  according  to  §  11,  necessitate  an 
entry  or  a  cancellation  in  the  register  of  shipping  have  to  be  reported 
and  credibly  proved  by  the  owner  to  the  registration  authority  in  com- 
pliance with  the  provisions  of  §  11,  within  six  weeks  after  expiration 
of  the  day  on  which  he  received  notice  thereof,  and  eventually  return- 
ing the  certificate  at  the  same  time. 

The  obligation  of  the  report  and  proof  rests — 

(1)  If  there  is  an  ownership,  with  all  the  co-owners; 

(2)  If  a  limited  liability  company  is  owner  or  co-owner,  with  all 

the  directors  thereof ; 

(3)  If  another  commercial  a'^sociation  is  owner  or  co  owner,  with 

all  the  personally  liable  members  thereof. 

(4)  If  the  change  consists  in  a  transfer  of  ownership,  by  which  the 

right  to  carry  the  flag  of  the  Confederation  is  not  affected 
with  the  new  owner  of  the  vessel  or  share. 

§  13.  If  a  vessel  which,  according  to  the  provision  of  §  2,  is  not 
entitled  to  carry  the  flag  of  the  Confederation,  nevertheless  sails  under 
the  flag  of  the  Confederation,  the  master  of  such  vessel  is  subject  to  a 
fine  up  to  five  hundred  thalers  or  to  imprisonment  up  to  six  months ; 
the  vessel  may  likewise  be  confiscated. 

§  14.  If  a  vessel  which,  according  to  §  10,  must  abstain  from  carry- 
ing the  flag  of  the  Confederation,  because  the  entry  in  the  register  of 
shipping  or  the  granting  of  the  certificate  has  not  yet  taken  place, 
nevertheless  sails  under  the  flag  of  the  Confederation,  the  master  of  the 
vessel  is  subject  to  a  fine  up  to  one  hundred  thalers,  or  proportionate 
imprisonment  in  case  he  cannot  prove  that  the  unauthorised  hoisting  of 
the  flag  of  the  Confederation  was  done  without  his  fault. 

§  15.  Any  one  who  does  not  fulfil  the  obligation  resting  upon  him 
in  accordance  with  §  12  within  the  prescribed  period  of  six  weeks  i^ 
liable  to  the  punishment  threatened  by  §  14  in  case  he  cannot  prove 
that  he  was  faultless  in  not  complying  with  the  regulation.  The 
punishment  cannot  be  inflicted  if  before  the  expiration  of  the  time 
such  obligation  was  fulfilled  by  another  person  who  was  equally 
obliged  to  perform  the  same  duty.  The  punishment  is  doubled  towards 
such  person  as  likewise  neglects  to  fulfil  the  obligation  within  six  weeks 
after  the  day  on  which  the  judgment  becomes  valid  in  law. 

§  16.  If  a  foreign  vessel  outside  the  territory  of  the  Confederation 
becomes  by  transfer  the  property  of  a  person  who  is  a  subject  of  the 
Confederation,  and  acquires  thereby  the  right  to  carry  its  flag,  the 
entry  in  the  register  of  shipping  and  the  certificate  may  be  replaced 
by  a  certificate  issued  by  the  consul  of  the  Confederation  in  whose 
district  the  vessel  at  the  time  of  the  transfer  was,  and  by  which  this 
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official  attests  the  acquisition  of  the  right  to  carry  the  flag  of  the  Con- 
federation ;  but  such  consular  certificate  is  only  valid  for  the  duration 
of  one  year  from  its  date,  and  beyond  this  year  only  for  such  time  as 
the  voyage  may  be  prolonged  by  forct  majeure.  Ajs  long  as  con- 
sulates of  the  separate  states  of  the  Confederation  exist,  the  certi- 
ficate in  question  may  be  granted  by  the  consul  of  such  state  of  the 
Confederation  to  which  the  buyer  of  the  vessel  belongs,  and  no  such 
consul  nor  a  consul  of  the  Confederation  being  appointed,  by  the 
consul  of  another  state  of  the  Confederation  (Art.  56  of  the  Constitution 
of  the  Confederation). 

§  17.'  It  is  reserved  for  the  laws  of  the  Confederation  to  determine 
whether  and  which  smaller  vessels  (coasters,  &c.)  are  entitled  to  carry  the 
flag  of  the  Confederation  without  previous  entry  in  the  register  of 
shipping  and  the  grant  of  the  certificate. 

§  18.  Vessels  which,  in  accordance  with  §  2,  are  entitled  to  carry 
the  flag  of  the  Confederation,  and  which  in  consequence  of  the  pro- 
visions of  Art.  432  of  the  General  German  Mercantile  Law  are  already 
entered  on  the  ship's  register  of  a  confederate  state,  and  are  therefore 
already  provided  with  certificates  as  to  the  right  of  carrying  the  flag 
of  the  Confederation,  do  not  require  to  be  entered  again  on  the  register 
of  shipping  or  to  be  provided  with  new  certificates  in  order  to  exercise 
the  right  to  carry  the  flag  of  the  Confederation. 

§  19.  The  provisions  of  the  laws  of  the  Confederation  respecting  the 
keeping  of  the  existing  registers  of  shipping  apply  likewise  to  the 
keeping  of  registers  of  shipping  according  to  this  law  in  so  far  as  they 
are  in  accordance  with  the  provisions  of  the  same,  and  without  pre- 
judice to  later  alterations  by  the  laws  of  the  Confederation. 

§  20.  This  law  enters  into  force  on  April  1,  1868. 

Respecting  such  vessels  as  are  at  present  entitled  to  carry  the  flag 
of  Mecklenburg-Schwerin,  the  provisions  of  §  2  as  to  the  requirements 
of  the  nationality  do  not  enter  into  force  before  April  1,  1869. 

Done  at  Castle  Babelsberg,  October  25,  1867. 


WiLHELH. 

Count  v.  Bismabck-SchCnhauben. 


(Signed)       I 
Repealed  by  the  law  of  Jane  28, 1873.    (See  p.  817.) 
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BEGISTRATION  AND  DESIGNATION  OF  MERCHANT 
VESSELS.    IMPERIAL  LAW  OF  JUNE  28,  1873. 

We,  William,  &c.  tfec. 

§  1.  In  place  of  §  17  of  the  law  respecting  the  nationality  of  mer- 
chant vessels  and  their  right  to  carry  the  flag  of  the  Confederation, 
dated  October  25,  1867,  the  following  regulation  is  substituted  :  — 

*  Vessels  of  not  more  than  fifty  cubic  metres  gross  tonnage  are 
entitled  to  carry  the  national  flag  without  entry  into  the  register  of 
shipping  and  the  grant  of  the  certificate.' 

§  2,  The  change  of  name  of  a  vessel  once  entered  in  the  register*  of 
shipping  may  only,  from  specially  urgent  reasons,  be  allowed.  The 
consent  of  the  Imperial  Chancellor's  Office  is  requisite  for  it. 

§  3.  Every  vessel  entered  in  the  register  of  shipping  must  have — 

(1)  Its  name  on  each  side  of  the  bow,  and 

(2)  Its  name,  and  the  name  of  the  port  of  registry,  on  the  perma- 

nent parts  of  the  stern,  in  good,  visible,  and  securely  fastened 
letters. 
§  4.  In  case  of  contravention  against  the  provisions  of  §  3,  the 
master  of  the  vessel  is  subject  to  a  fine  up  to  one  hundred  and  fifty 
marks,  or  imprisonment. 

§  6.  This  law  enters  into  force  on  January  1,  1874. 
Done  at  Castle  Babelsberg,  June  28,  1873. 


(Signed)  I  WiLHELM. 

I  FCRST  V.  Bismarck. 


LAW  RESPECTING   COAST   TRADING    VOYAGES,  DATED 
MAY  22,   1881. 

§  1.  The  right  to  load  goods  in  a  German  seaport,  and  to  carry  them 
to  another  German  seaport  in  order  to  be  discharged  there  (coast  trading 
voyages)  belongs  exclusively  to  German  vessels. 

§  2.  This  right  may  be  granted  to  foreign  vessels  by  State  treaty, 

3g 
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or  with  consent  of  the  Council  of  tlie  Confederation  by  imperial 
decree.* 

§  3.  The  master  of  a  foreign  vessel  who,  unauthorised,  pursues 
coast  trading  voyages,  is  subject  to  a  fine  up  to  three  thousand  marka 

And  the  vessel,  as  well  as  the  goods  so  illegally  forwarded,  may, 
besides  the  fine,  be  adjudged  to  be  confiscated,  irrespective  of  whether 
they  belong  to  the  party  condemned  or  not.  §  42  of  the  penal  code  is 
accordingly  to  be  applied. 

§  4.  Existing  treaty  stipulations  as  to  coast  trading  voyages  are 
not  affected  by  this  law.^ 

§  5.  This  law  enters  into  force  on  January  1,  1882. 

>  By  decree  of  December  29, 1881 :  *  The  right  to  load  goods  in  a  German  sea- 
port, and  to  carry  them  to  another  German  seaport  in  order  to  be  discharged  there 
(coast  trading  voyages),  has  been  granted  to  vessels  of  Belgium,  theBrazils,  Denmark, 
Great  Britain,  Italy,  and  Sweden-Norway.' 

'  The  present  treaty  regulations  to  which  §  4  of  the  above  law  refers  are  given 
in  detail  by  the  proclamation  of  the  Imperial  Chancellor,  dated  December  29, 1881. 
They  concern  Austro-Hongary,  Boumania,  Siam,  and  Tonga. 
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Court,  621-623 

Admiralty  Practice,  suggestions  for 
the  improvement  of,  624-626 

Affireightment,  principles  originally 
proposed,  295-297 ;  circulated  by 
Social  Science  Association,  297- 
298;  Discussion  upon  them  at 
Sheffield  Congress,  298-806 ; 
Draft  agreed  upon  at  Sheffield 
Congress,  806-808;  B^sum^  of 
early  Bill  of  Lading  Discussions, 
309-810;  proposed  law  of,  and 
uniform  Bill  of  Lading.  See  Bill 
of  Lading 

Appellate  jurisdiction  in  maritime 
causes,  681-684 

Average.  See  General  Average, 
German  law  concerning,  741- 
750 


Bills  of  lading,  r^sum^  of  early 
discussions  on  Eastern  trade,  809 ; 
proposed  uniform,  810;  Mr.  Bein. 
hold's  paper  on,  at  London  Con- 
ference 1879, 811-825;  committee 
proposed  to  deal  with  subject,  826 ; 
Beport  of  Committee  to  Berne 
Conference,  826-827 ;  Discussion 
at  Berne  Conference,  827-829; 
Beport  of  Committee  to  Cologne 
Conference,  829-831;  Dr.  Stubbs* 
paper  on  the  formulation  of  a 
Model  Bill  of  Lading  at  Cologne 
Conference,  .  331-889;  Mr. 
Lowndes'  paper  on  a  common 


BIL 
form  of  Bill  of  Lading,  840-855  ; 
Committee  nominated  to  consider 
subject,  855 ;  Liverpool  Con- 
ference on,  356  Beport  of  Hon. 
Secretary,  Dr.  Stubbs,  to  Liver- 
pool Conference,  856-358;  Beport 
of  Mr.  Lowndes,  858-366;  Dis- 
cussion and  Besolutions  at  Liver- 
pool Conference,  866-379;  Liver- 
pool draft  bill  of  lading  as  adopted, 
379-382;  New  York  Produce 
Exchange,  Beport  on  Liverpool 
Bill  of  Lading,  382-897 ;  Bill  of 
Lading  proposed  by  that  Com- 
mittee, 895-897;  New  Zealand 
and  Australian  underwriters'  pro- 
test against  Negligence  Clause, 
898-401 ;  London  Insurance 
Companies*  protest,  401-402 ; 
Both  considered  at  Milan  Con- 
ference, 402:  Proposed  United 
States  Bill  of  Lading  Act,  402- 
405;  New  York  Produce  Ex- 
change Bill  of  Lading,  405-408 ; 
Meeting  called  by  Lloyd's  to 
agree  to  a  'Lloyd's*  Bill  of 
Lading,  409-417;  *  Baltic  'meeting 
called  to  agree  to  a  common 
form  of  bill  of  Lading,  417-419  ; 
London  Chamber  of  Commerce, 
Meeting  for  same  purpose,  419- 
425 ;  Memorial  on  same  subject 
to  President  of  Boyal  Commis- 
sion on  Merchant  Shipping,  426 ; 
*  Baltic'  meeting  to  consider  report 
of  their  committee,  428-480 ;  Be- 
consideration  of  subject  at  Ham- 
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burg  Conference,  430-476;  Rules 
prepared  by  Hamburg  Chamber 
of  Commerce,  435-438;  Ditto,  by 
Chamber  of  Conmierce  of  Lubeck, 
440-441 ;  Dr.  Stubbs'  Draft  In- 
temational  Code  of  Affireight- 
ment,  448-447 ;  Bill  of  Lading 
and  Rules  of  Affireightment  as 
drawn  by  Committee,  466-470; 
Ditto  as  passed  by  Hamburg 
Conference,  472-476;  Protest  of 
Hamburg  Chamber  of  Conamerce 
against,  476 ;  Resolutions  passed 
at  Antwerp  Conference,  477-478; 
Report  of  London  Chamber  of 
Commerce  Committee,  478-486 ; 
Act  of  Parliament  suggested  by 
this  Committee,  483-486 ;  Final 
Report  of  Conamittee,  486-487 ; 
Hamburg  and  Bremen  Chambers 
of  Commerce  Bill  of  Lading  and 
Rules  of  Affreightment,  487-493 ; 
London  Conference  (1887),  498- 
606;  Sir  Charles  P.  Butt  on 
the  Negligence  Clause,  493-496; 
Discussion  on  this  Clause,  496- 
606;  Report  of  Royal  Commis- 
sion on  Loss  of  Life  at  Sea; 
their  views  on  the  responsibility 
of  shipowners  to  cargo-owners, 
607-608 ;  authors'  argument  in 
favour  of  a  Bill  of  Lading  being 
agreed  upon,  608-612.  See  also 
Affreightment 
Bottomry,  German  law  concerning, 
737-741 


Coast  Trading  voyages,  German 
law  concerning,  817,  818 

Collision,  limited  liability  in  cases 
o£  See  Limited  Liability  of  Ship- 
owners, German  law  concerning, 
761-764 

County  Courts,  Admiralty  jurisdic- 
tion of,  621-623 

Creditors*  ships,  German  law  con- 
cerning, 764-769 

Crew,  German  law  concerning, 
706-711 


Depositions.    See  Merchant  ships* 

logs 
Distressed   seamen,   German    law 

concerning  passage  home  of,  811, 

812 


Eastern  Trade  Bill  of  Lading,  209 


Freight,  when  ship  abandoned  at 
sea,  627-629 


General  Average  : — Initiation  of 
movement  leading  to  York 
Antwerp    Rules,     1 ;     Glasgow 

•  Conference,  Discussion,  and  Re- 
solutions, 1-70;  Draft  Bill  em- 
bodying Glasgow  Resolutions, 
71-94  ;  remarks  upon  by 
Antwerp      Delegates,      96-107 ; 

.  Amendment  of  Bill  at  London 
Preliminary  Meetings,  1862, 107- 
109 ;  report  of  Preliminary 
Committee,  111 ;  return  of  at- 
tendance of  such  Committee,  112 ; 
resignation  of  Committee  of 
Lloyd's,  113 ;  correspondence  upon 
such  resignation,  118-116;  Lon- 
don Conference,  117 ;  Amended 
Draft  Bill,  117-119;  Committee 
appointed  to  settle  the  Bill,  120 ; 
epitome  of  members'  opinions, 
121-126 ;  Final  Draft  Bill,  126- 
128;  York  Congress  discussion 
and  resolutions,  128-206;  rules 

.  as  framed  at  York  Congress, 
206-209 ;  Bremen  Conference, 
210-213;  Committee  then  ap- 
pointed,  213-214 ;  Antwerp  Con- 
ference, 214;  alterations  made 
in  the  York  Rules,  244-246 ;  the 
York  and  Antwerp  Rules,  246- 
247;  protest  of  Lloyd's,  248; 
report  of  Committee  to  Frankfort 
Conference,  249-264;  Frankfort 
approval  of  rules,  266-266;  re- 
port to  London  Conference  1879, 
266-269 ;     discussion     thereon, 
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259-262 ;  report  to  Berne  Con- 
ference, 262-280;  report  to  Ham- 
burg Conference,  280-294 
German  General  Mercantile  Law: — 
Maritime  Cornmercey  687-769 ; 
general  provisions,  687-690 ; 
ownership,  690-696 ;  the  master, 
696-706;  the  crew,  706-711; 
freight  (goods),  711-785 ;  freight 
(passengers),  785-737 ;  bottomry, 
737-741;  Average,  741-750; 
damage  by  collision,  750 ;  salvage, 
751-754;  ships'  creditors,  754- 
759.  Maritime  Insurance,  759- 
790 ;  general  principles,  759-765 ; 
statements  to  be  made  by  assured, 
765-766 ;  obligations  of  assured 
arising  out  of  contract,  766-768 ; 
extent  of  the  risk,  768-778; 
extent  of  the  damage,  778-784 ; 
payment  of  losses,  784-787; 
cancelling  the  insurance,  787- 
788 ;  time  limitation  of  liability, 
788-790 

German  law  concerning  goods, 
711-735 ;  passengers,  735-737 

German  Maritime  Law,  regulation 
for  seamen  of  1872,  790-811; 
introductory  regulations,  790  i 
sea  voyage  books  and  articles, 
791-798 ;  seamen's  contract  and 
wages,  794-808 ;  disciplinary 
regulations  for  seamen,  803-804  ; 
punishment  of  seamen,  805-809 ; 
general  conditions,  810-811 

German  Maritime  Law,  Distressed 
Seamen,  regulation  of  1872,  811- 
812 

German  Maritime  Law,  nationality 
of  merchant  vessels^  813  -816 

German  Maritime  Law,  registra- 
tion of  merchant  vessels,  817 

German  Maritime  Law,  regulation 
concerning  coast  trading  voyages, 
817-818 


HAMBURa  Chamber  of  Commerce 
Rules  of  Affreightment,  485- 
438,  487-493 


MER 


Hamburg  and  Bremen  Chambers 
of  Commerce  Bill  of  Lading  and 
Rules  of  Affreightment,  487-493 

Hamburg  Rules  of  Affreightment 
and  Bill  of  Lading,  472-475 


Insurance,  German  Law,  769-790 

Leqislation,  necessity  for  amend- 
ing, 670-680 

Limited  liability  of  shipowners  (see 
the  'Marie  de  Brabant'  case), 
613-626;  under  the  Merchant 
Shipping  Acts,  author's  observa- 
tions on,  610-619 

Liverpool  Bill  of  Lading,  379-382 

Lloyd's  Bill  of  Lading  proposed, 
409-417 

Log-books,  proposed  reform  in. 
See  Merchant  ships'  logs 

Lubeck  Chambers  of  Commerce 
Rules  of  Affreightment,  440-441 

*  Marie  de  Brabant,'  case  of,  513- 
526;  memorial  to  Board  of 
Trade,  513-523 ;  Board  of  Trade 
answer,  523-525 ;  author's  reply, 
524-626 

Masters,  German  law  concerning, 
696-706 

Merchant  Shipping  Acts  1854, 
observations  on,  627-607;  1855, 
607 ;  1862,  607 

Merchant  ships'  logs,  protests,  and 
depositions  before  receivers, 
656-669 ;  letter  from  London 
Salvage  Association  to  Privy 
Council,  656-658;  author's  me- 
morandum on  merchant  ships' 
protests,  658-663;  report  on 
merchant  ships'  protests  and  log- 
books to  London  Conference, 
664-668 

Merchant  ships,  German  law  con- 
cerning. See  under  German 
General  Mercantile  Law  and 
German  Maritime  Law 
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New  York  Produce  Exchange  Bill 
of  Lading,  895-397,  406-408 


Ownership  of  '  merchant  ships,' 
German  law  concerning,  690- 
696  ' 


Passenger  freight,  German  law 
concerning,  736-737 

Piracy,  wilful  destruction  of  pro- 
perty at  sea  to  be  regarded  as, 
630-664 

Protests.    See  Merchant  ships*  logs 


BALVAaE,  German  law  concerning, 

761-764 
Sea    voyage    hooks>  German   law 

concerning,  791-793 
Seamen,  German  law  concerning. 


YOR 

790-812.      {See  under    German 
Maritime  Law.) 
Ships*  Articles,  German  law  con- 
cerning, 791-793 

United    States  Bills   of  Lading 
Act,  402-405 


Wages,  '  German  law  concerning 
seamen's,  794-808 

Wilful  destruction  of  property  at 
sea,  630-664;  memorandum  by 
author,  630-647;  the  «Mosel* 
case,  648-649;  Dr.  Von  Spess- 
hardt's  observations  on,  660-662 ; 
the  *  Ferret  *  case,  663-664 


York     and     Antwerp    Bules    of 
General  Average,  246-247 
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